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RULES 


OF  TBBl 


BOAED  OF  PAEDONS. 


1.  The  regular  meetings  of  the  board  shall  be  held  on  the 
second  Monday  of  January,  April,  July,  and  October  of 
each  year. 

2.  Special  meetings  may  be  called  by  the  Governor  at 
any  time  when  the  exigencies  of  any  case  demand  it,  notice 
thereof  being  given  to  each  member  of  the  board. 

3.  No  application  for  the  remission  of  a  fine  or  forfeiture^ 
or  for  a  commutation  of  sentence  or  pardon,  shall  be  con- 
sidered by  the  board  unless  presented  in  the  form  and 
manner  required  by  the  law  of  the  State,  * 'approved  Feb- 
ruary 20,  1875." 

4.  In  every  case  where  the  applicant  has  been  confined  in 
the  State  prison,  he  or  she  must  procure  a  written  certifi- 
cate of  his  or  her  conduct  during  such  confinement,  from 
the  warden  of  said  prison,  and  file  the  same  with  the  sec- 
retary of  this  board,  on  or  before  the  day  of  hearing. 

5.  All  oral  testimony  offered  upon  the  hearing  of  any  case 
must  be  presented  under  oath,  unless  otherwise  directed  by 
a  majority  of  the  board. 

6.  Action  by  the  board  upon  every  case  shall  be  in  pri- 
vate, unless  otherwise  ordered  by  the  consent  of  all  the 
members  present. 

7.*  After  a  case  has  once  been  acted  upon  and  the  relief 
asked  for  has  been  refused,  it  shall  not,  within  twelve 
months  thereafter,  be  again  taken  up  or  considered  upon 


EULES  OF  THE  BOARD  OF  PaRDONS. 


any  of  the  grounds  specified  in  the  original  application,  ex- 
cept by  the  consent  of  all  the  members  of  the  board. 

8.  In  voting  upon  any  application  the  roll  of  members 
shall  be  called  by  the  secretary  of  the  board,  in  the  follow- 
ing order : 

First.  The  Attorney-General; 

Second.  The  Junior  A.ssociate  Justice  of  the  Supreme 
Court; 

Third.  The  Senior  Associate  Justice; 

Fourth.  The  Chief  Justice; 

Fifth.  The  Governor. 

Each  member,  when  his  name  is  called,  shall  declare 
his  vote  "for"  or  "against"  the  remission  of  the  fine  or  for- 
feiture, commutation  of  sentence,  pardon  or  restoration  of 
citizenship. 


RULES 


or 


THE  SUPREME  COURT 


OF  THB 


STATE  OF  NEVADA- 


BULE  I. 


Applicants  for  license  to  practice  as  attorneys  and  conn- 
selors  will  be  examined  in  open  court  on  the  first  day  of  the 
term. 


BULE  II. 

In  all  cases  where  an  appeal  has  been  perfected,  and  the 
statement  settled  (if  there  be  one)  twenty  days  before  the 
commencement  of  a  term,  the  transcript  of  the  record  shall 
be  filed  on  or  before  the  first  day  of  such  term. 

BULE  ni. 

If  the  transcript  of  the  record  be  not  filed  within  the  time 
prescribed,  the  appeal  may  be  dismissed  on  motion  during 
the  first  week  of  the  term,  without  notice.  A  cause  so  dis- 
missed may  be  restored  during  the  same  term,  upon  good 
cause  shown,  on  notice  to  the  opposite  party;  and  unless  so 
restored  the  dismissal  shall  be  final,  and  a  bar  to  any  other 
appeal  from  the  same  order  or  judgment. 
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RULE  IV. 

On  such  motion^  there  shall  be  presented  the  certificate 
of  the  clerk  below,  under  the  sea^  of  the  court,  certifying 
the  amount  or  character  of  thffe  judgment;  the  date  of  its 
rendition;  the  fact  and  date  of  the  filing  of  the  notice  of 
appeal,  together  with  the  fact  and  date  of  servic^  thereof 
on  the  adverse  party,  and  the  character  of  the  evidence  by 
which  said  service  appears,- the  fact  and  date  of  the  filing 
the  undertaking  on  appeal,  and  that  the  same  is  in  due 
form;  the  fact  and  time  of  the  settlement  of  the  statement, 
if  there  be  one;  and  also,  that  the  appellant  has  received  a 
duly  certified  transcript,  or  that  he  has  not  requested  the 
clerk  to  certify  to  a  correct  transcript  of  the  record;  or,  if 
he  has  made  such  request  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded. 


RULE  V. 

All  transcripts  of  records  hereafter  sent  to  this  court  shall 
be  on  paper  of  uniform  size,  according  to  a  sample  to  be 
furnished  by  the  clerk  of  the  court,  with  a  blank  margin 
one  and  a  half  inches  wide  at  the  top,  bottom,  and  side  of 
each  page;  and  the  pleadings,  proceedings,  and  statement 
shall  be  chronologically  arranged.  The  pages  of  the  tran- 
script shall  be  numbered,  and  shall  be  written  only  upon 
one  side  of  the  leaves.  Each  transcript  shall  be  prefaced 
with  an  alphabetical  index  to  its  contents,  specifying  the 
page  of  each  separate  paper,  order  or  proceeding,  and  of 
the  testimony  of  each  witness,  and  shall  have  at  least  one 
blank  or  fly-sheet  cover. 

Marginal  notes  of  each  separate  paper,  order  or  proceed- 
ing, and  of  the  testimony  of  each  witness,  shall  be  made 
throughout  the  transcript. 

The  transcript  shall  be  fastened  together  on  the  left  side 
of  the  pages  by  ribbon  or  tape,  so  that  the  same  may  be 
secured,  and  every  part  conveniently  read. 

The  transcript  shall  be  written  in  a  fair,  legible  hand,  and 
•each  paper  or  order  shall  be  separately  inserted. 
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RULE  VI. 

No  record  which  fails  to  conform  to  these  rules  shall  be 
received  or  filed  by  the  clerk  of  the  court. 

RULE  VII. 

For  the  purpose  of  correcting  any  error  or  defect  in  the 
transcript  from  the  court  below,  either  party  may  suggest 
the  same,  in  writing,  to  this  court,  and  upon  good  cause 
shown,  obtain  an  order  that  the  proper  clerk  certify  to  the 
whole  or  part  of  the  record,  as  may  be  required.  If  the 
attorney  of  the  adverse  party  be  absent,  or  the  fact  of  the 
alleged  error  or  defect  be  disputed,  the  suggestion  must  be 
accompanied  by  an  affidavit  showing  the  existence  of  the 
error  or  defect  alleged. 

RULE  vin. 

Exceptions  to  the  transcript,  statement,  the  undertaking 
on  appeal,  notice  of  appeal,  or  to  its  service  or  proof  of 
service,  or  any  technical  objection  to  the  record  affecting 
the  right  of  the  appellant  to  be  heard  on  the  points  of  error 
assigned,  must  be  taken  at  the  first  term  after  the  transcript 
is  filed,  and  must  be  noted  in  writing,  and  filed  at  least  one 
day  before  the  argument,  or  they  will  not  be  regarded.  In 
such  cases,  the  objection  must  be  presented  to  the  court 
before  the  argument  on  its  merits. 

RULE  IX. 

Upon  the  death  or  other  disability  of  a  party  pending  an 
appeal,  his  representative  shall  be  substituted  in  the  suit 
by  suggestion  in  writing  to  the  court  on  the  part  of  such 
representative,  or  any  party  on  the  record.  Upon  the  entry 
of  such  suggestion,  an  order  of  substitution  shall  be  made 
and  the  cause  shall  proceed  as  in  other  cases. 

RULE  X. 

The  calendar  of  each  term  shall  consist  only  of  those 
causes  in  which  the  transcript  shall  have  been  filed  on  or 
before  the  first  day  of  the  term,  unless  by  written  consent 
of  the  parties;  provided,  that  all  cases  in  which  the  appeal 
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is  perfected,  and  tbe  statement  settled,  as  provided  in  Bule 
11,  and  the  transcript  is  not  filed  before  the  first  day  of  the 
term,  may  be  placed  on  the  calendar,  on  motion  of  the  re- 
spondent, upon  the  filing  of  the  transcript. 

RULE  XI. 

Causes  shall  be  placed  on  the  calendar  in  the  order  in 
which  the  transcripts  are  filed  with  the  clerk. 

RULE  xn. 

At  least  three  days  before  the  argument,  the  appellant 
shall  furnish  to  the  respondent  a  copy  of  his  points  and 
citation  of  authorities;  and  within  two  days  thereafter,  the 
respondent  shall  furnish  to  the  appellant  a  copy  of  his 
points  and  citation  of  aathorities,  and  each  shall  file  with 
the  clerk  a  copy  of  his  own  for  each  of  the  justices  of  the 
court,  or  may,  one  day  before  the  argument,  file  the  same 
with  the  clerk,  who  shall  make  such  copies,  and  may  tax  his 
fees  for  the  same  in  his  bill  of  costs. 

RULE  XTTT. 

No  more  than  two  counsel  on  a  side  will  be  hes^d.  upon 
the  argument,  except  by  special  permission  of  the  court; 
but  each  defendant  who  has  appeared  separately  in  the  court 
below  may  be  heard  through  his  own  counsel.  The  counsel 
for  the  appellant  shall  be  entitled  to  open  and  close  the 
argument. 

RULE  xrv. 

All  opinions  delivered  by  the  court,  after  having  been 
finally  corrected,  shall  be  recorded  by  the  clerk. 

RULE  XV. 

All  motions  for  a  rehearing  shall  be  upon  petition  in 
writing,  presented  within  ten  days  after  the  final  judgment 
is  rendered,  or  order  made  by  the  court,  and  publication  of 
its  opinion  and  decision,  and  no  argument  will  be  heard 
thereon.  No  remittitur  or  mandate  to  the  court  belaw 
4Bhall  be  issued  until  the  expiration  of  the  ten  days  herein 
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provided,  and  decision  upon  the  petition,  except  on  special 
order.  * 

RULE  XVI. 

Wliere  a  judgment  is  reversed  or  modified,  a  certified 
copy  of  the  opinion  in  the  case  shall  be  transmitted,  with 
the  remittitur,  to  the  court  below. 

RULEXVn. 

No  paper  shall  be  taken  from  the  court-room  or  clerk's 
office  except  by  order  of  the  court,  or  of  one  of  the  justices. 
No  order  will  be  made  for  leave  to  withdraw  a  transcript 
for  examination,  except  upon  written  consent  to  be;  filed  with 
the  clerk. 

RULE  xvm. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon 
order  of  the  court,  upon  petition,  showing  a  proper  case  for 
issuing  the  same. 

RULE  XIX. 

Where  a  writ  of  error  is  issued,  upon  filing  the  same  and 
a  sufficient  bond  or  undertaking  with  the  clerk  of  the  court 
below,  and  upon  giving  notice  thereof  to  the  opposite  party 
or  his  attorney,  and  to  the  sheriff,  it  shall  operate  as  a,  super- 
sedeas.' The  bond  or  undertaking  shall  oe  substantially  the 
same  as  required  in  cases  on  appeal. 

RULE  XX. 

The  writ  of  error  shall  be  returnable  within  thirty  days, 
unless  otherwise  specially  directed. 

RULE  XXI. 

The  rules  and  practice  of  this  court  respecting  appeals 
shall  apply,  so  far  as  the  same  may  be  applicable,  to  pro- 
ceedings upon  a  writ  of  error. 

RULE  xxn. 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  year 
from  the  date  of  the  judgment,  order  or  decree  which  is 
sought  to  be  reviewed,  except  under  special  circumstances. 
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RULE  XXTTT. 

Appeals  from  orders  granting  or  denying  a  change  of 
venue,  or  any  other  interlocutory  order  made  before  trial, 
will  be  heard  at  any  regular  or  adjourned  term,  upon  three 
days'  itotice  being  given  by  either  appellant  or  respondent, 
when  the  parties  live  within  twenty  miles  of  Carson.  When 
the  party  served  resides  more  than  twenty  miles  from  Car- 
son, an  additional  day's  notice  will  be  required  for  each 
forty  miles,  or  fraction  of  forty  miles,  from  Carson. 


RULE  XXIV. 

I.  The  Supreme  Court,  upon  application  of  the  district 
judge  of  any  judicial  district,  will  appoint  a  committee  ta 
examine  persons  applying  for  admission  to  practice  as  at- 
torneys  and  counselors  at  law.  Such  committee  will  consist 
of  the  district  judge  and  at  least  two  attorneys  resident  of 
the  district. 

n.  The  examination  by  the  committee  so  appointed  shall 
be  conducted  and  certified  according  to  the  following  rules: 

The  applicant  shall  be  examined  by  the  district  judge  and 
at  least  two  others  of  the  committee,  and  the  questions  and 
answers  must  be  reduced  to  writing. 

No  intimation  of  the  questions  to  be  asked  must  be  given 
to  the  applicant  by  any  member  of  the  committee  previous 
to  the  examination. 

The  examination  shall  embrace  the  following  subjects: 

1.  The  history  of  this  State  and  of  the  United  States; 

2.  The  constitutional  relations  of  the  State  and  Federal 
governments; 

3.  The  jurisdiction  of  the  various  courts  of  this  State  and 
of  the  United  States; 

4.  The  various  sources  of  our  municipal  law; 

5.  The  general  principles  of  the  common  law  relating  to 
property  and  personal  rights  and  obligations; 

6.  The  general  grounds  of  equity  jurisdiction  and  princi- 
ples of  equity  jurisprudence; 

7.  Rules  and  principles  of  pleadings  and  evidence; 

8.  Practice  under  the  civil  and  criminal  codes  of  Nevada; 
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9.  Bemedies  in  hypothetical  cases; 

10.  The  course  and  duration  of  the  applicant's  studies. 

III.  The  examiners  will  not  be  expected  to  go  very  much 
at  large  into  the  details  of  these  subjects,  but  only  suffi- 
ciently so,  fairly  to  test  the  extent  of  the  applicant's  knowl- 
edge and  the  accuracy  of  his  understanding  of  those  subjects 
and  books  which  he  has  studied. 

IV.  When  the  examination  is  completed  and  reduced  to 
writing,  the  examiners  will  certify  and  return  it  to  this 
Court,  accompanied  by  a  certificate  showing  whether  or  not 
the  applicant  is  of  good  moral  character  and  has  attained 
his  majority  and  is  a  bona  fide  resident  of  this  State. 
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STATE  OF  NEVADA  ex  rel.  E.  TWADDLE  v.  BOAED 
OF  COUNTY  COMMISSIONEKS  OF  WASHOE 
COUNTY. 

EoADS  AND  Highways— JuBisDicnoN  of  County  Commissioners. — Where  the 
board  of  connty  commissiouers  closed  a  pablio  road  upon  a  petition 
signed  by  only  fourteen  persons,  the  petition  being  silent  as  to  the  num- 
ber of  legal  voters  in  the  county,  and  the  statute  requiring  the  signature 
of  twenty-four  freeholders  in  counties  containing  one  hundred  or  more 
legal  voters:  Held,  that  the  action  of  the  board  was  in  excess  of  its  pow- 
ers and  completely  null  and  void. 

Judgment  in  Bab  must  bk  Plead. — Where  it  is  claimed  that  a  former  judg- 
ment is  a  bar,  it  must  be  plead. 

Gebtiobabi — Judgment  op  Distbict  Coubt  when  not  a  Bab. —  In  an  ap- 
plication made  to  the  district  court  for  a  writ  of  certiorari,  petitioner 
averred  that  the  petition  to  the  commissioners  to  vacate  the  highway 
"  had  been  signed  by  fourteen  freeholders;"  and  in  his  application  to 
this  court  stated  that  his  petition  was  signed  "  by  no  more  than  fourteen 
freeholders:"  Held,  that  this  difference  is  material,  and  that  the  judg- 
ment of  the  district  court  dismissing  the  application  is  no  bar  to  this 
proceeding. 

Application  to  the  supreme  court  for  a  writ  of  certiorari. 
The  facts  are  stated  in  the  opinion. 

Vol.  XII.— 2  (  17  ) 
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Argument  for  Respondent. 

Rohei^t  M.  Clarice,  for  Belator: 

I.  The  objection  that  the  case  was  before  adjudicated 
cannot  be  cousidered,  and  the  evidence  offered  to  support 
the  objection  cannot  be  received,  because  there  is  no  plea, 
and  because  the  evidence  offered  is  insufficient. 

II.  The  refusal  of  the  district  court  to  issue  the  writ  upon 
a  petition  substantially,  though  not  exactly,  like  that  filed 
in  this  case,  cannot  bar  the  right  of  this  court  to  pass  judg- 
ment upon  the  merits,  **  affirming,  or  annulling  or  modify- 
ing the  proceedings  below." 

III.  The  jurisdiction  of  the  respondent  to  vacate  a  **  pub- 
lic highway"  is  special  and  limited,  and  must  affirmatively 
appear.  {Waitz  v.  Ormsby  County,  1  Nev.  370;  Swift  v. 
Commissioners  of  Orrnsby  County,  6  Nev.  95;  Hess  v.  Com- 
missionei's  of  WasJioe  County,  6  Nev.  104.) 

IV.  The  proceedings  had  by  the  respondents  fail  to 
show  jurisdiction,  either  under  the  act  of  March  9,  1866 
(Stat.  1866,  page  252,  sec.  6),  or  the  act  of  March  15,  1875 
(Stat.  1875,  page  161,  sec.  10). 

//.  B,  Cossit,  District  Attorney  of  Washoe  County,  and  W. 
M.  Boardman,  for  Eespondent : 

I.  Petitioner  having  applied  to  the  district  court  for  a 
writ  of  certiorari,  must  seek  his  remedy  by  appeal.  (1 
Comp.  L.  1506.) 

II.  The  judgment  of  a  court  of  concurrent  jurisdiction 
directly  upon  the  point,  is,  as  a  plea  in  bar  or  evidence,  con- 
clusive between  the  same  parties  upon  the  same  matter 
directly  in  question  in  another  court.  {Gardner  v.  Buckbee, 
3  Cowen,  120;  Bart  v.  Slernburgh,  4  Cowen,  559;  12  Mell- 
ville,  399;  2  Barb.  586;  Simpson  v.  Hart,  1  John.  Ch.  91.) 

III.  The  supreme  court  will  issue  the  writ  of  certiorari 
only  in  the  exercise  of  its  appellate  jurisdiction.  (Art.  6, 
sec.  4,  of  Constitution  of  Nevada;  People  v.  Turner,  1  Cal. 
145;  Peacock  v.  Leonard,  8  Nev.  250.) 

By  the  Court,  Beatty,  J. : 

This  is  an  original  proceeding  upon  certiorari  instituted 
for  the  purpose  of  obtainiug  a  review  of  the  action  of  the 
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commissioners  of  Washoe  county  in  vacating  a  certain  high- 
way. 

The  petition  filed  in  this  conrt  shows  that  the  relator  is 
injuriously  affected  by  the  closing  of  the  road,  and  avers 
that  the  order  was  made  upon  the  petition  of  only  fourteen 
persons  in  a  county  containing  more  than  one  hundred  legal 
voters.     The  return  to  the  writ  shows  that  the  petition  was 
signed  by  only  fourteen  persons,  and  is  silent  as  to  the  num- 
ber of  legal  voters  in  the  county.    As  the  jurisdiction  of  the 
board  to  make  the  order  complained  of  must  be  affirmatively 
shown  (6  Nev.  95;  Id.  104;   5  Nev.  317;   9  Nev.  360),  it 
must  be  presumed  that  the  county  of  Washoe  did  contain 
more  than  one  hundred  legal  voters,  and,  consequently,  that 
the  petition  upon  which  the  board  assumed  to  act  was  in- 
sufficient to  authorize  their  proceedings;    for  the  only  law 
in  force  at  the  date  when  the  petition  was  filed  and  the 
order  made,  required  the  signatures  of  twenty-four  free- 
holders, in  counties  containing  one  hundred  or  more  legal 
voters,  to  any  petition  to  vacate  a  highway.     (Stat.  1866, 
252,  sec.  5.)     That  the  action  of  the  board  was  in  excess 
of  its  powers  and  completely  null  and  void,  admits  of  no 
doubt.     But  the  respondents  contend  that  this  proceeding 
is  barred  in  this  case  by  the  judgment  of  the  district  court 
of  Washoe  county  in  a  similar  proceeding  formerly  com- 
menced in  that  court.     The  manner  iu  which  this  point  is 
raised  does  not  entitle  it  to  be  considered  upon  its  merits, 
if  it  had  any.     There  is  no  plea  of  former  judgment.     But, 
waiving  that  objection  to  its  consideration,  it  is  clear  that 
the  evidence  would  not  have  supported  such  a  plea.     It  ap- 
pears that  the  district  court  refused  to  issue  the  wiit,  and 
dismissed  the  application.     Nothing  was  adjudicated  iu  the 
district  court,  so  far  as  appears,  except  that  the  petition 
filed  there  was  insufficient  to  authorize  the  issuance  of  the 
writ.    But  the  petition  filed  in  this  case  contains  a  material 
averment  that  was  not  contained  in  the  petition  to  the  dis- 
trict court.     In  this  case,  it  is  averred  that  the  petition  to 
the  board   of  commissioners   to   vacate   the  highway  was 
signed  by  no  more  than  fourteen  freeholders,  while  in  the 
district  court  it  was  only  alleged  that  the  petition  had  been 


20  Rhodes  v.  Williams.  [Sup.  Ct. 

Points  decided. 

signed  by  fourteen  freeholders,  without  the  addition  of  the 
words  *'and  no  more."  This  difference  is  material,  and 
consequently  the  judgment  in  the  proceeding  in  the  district 
court  is  no  bar  to  this  proceeding,  in  which  the  petition  is 
conceded  to  be  sufficient.  (47  Cal.  32;  2  Metcalfe,  Ky. 
644;  1  A.  K.  Marshall,  237;  24Ind.  156.) 

The  order  of  the  board  of  commissioners  of  Washoe 
county,  dated  March  1,  1875,  vacating  a.  certain  highway 
commencing  at  the  Virginia  and  Truckee  railroad,  in 
Washoe  valley,  and  running  through  lands  of  E.  Owens 
and  Joseph  Frey  to  the  upper  county  road,  is  declared  and 
adjudged  to  be  null  and  void,  and  the  relator  will  have 
judgment  for  his  costs  herein  expended. 


[Ko.  766.  J 

B.  F.  KH0DE8,  Respondent,  v.  J.  A.  WILLIAMS  and 

MAEIA  WILLIAMS,  Appellants. 

Sefasate  AppEAii  FBOM  JuDOMENT. — ^Where  the  homestead  right  of  a  mar- 
ried woman,  who  has  been  made  a  party  defendant  with  her  husband, 
in  an  action  to  dissolve  a  copartnership —it  being  claimed  that  the  home- 
stead was  purchased  with  partnership  funds — has  been  finally  deter- 
mined, she  can  prosecute  her  separate  appeal,  although  the  decree  as 
entered  is  not  final  against  her  husband. 

Idem — ^When  Decseb  is  not  Final. — A  decree  of  dissolution  of  copartner- 
ship, which  declares  that  the  indebtedness  of  the  partnership  can  not  be 
determined  without  making  a  portion  of  its  creditors  parties  to  the  ac- 
tion, and  that  no  final  decree  can  be  made  until  such  indebtedness  is  as- 
certained and  the  amount  of  partnership  assets  determined  by  the  sale 
of  certain  property,  is  only  interlocutory,  and  an  appeal  taken  there- 
from is  premature,  and  must  be  dismissed. 

DiBBOIiUTION  OF  GoPABTNEBSHIP — WhEN  WiFE  IS  A  NeCESSABT  PaBTT  DE- 
FENDANT.— In  an  action  to  dissolve  a  copartnership  where  one  of  the 
questions  involved  in  the  suit  is  whether  the  property  described  in  the 
complaint  is  the  homestead  of  the  defendant,  or  the  property  of  the  part- 
nership, the  wife  of  the  defendant  is  a  necessary  party  to  the  action. 

Pabtnebship  Pbopebtt  mat  be  Sold  wiTHotrr  the  UtoHT  of  Redemp- 
tion.— ^Where  the  property  of  an  insolvent  partnership  is  ordered  to  be 
sold  in  order  to  pay  the  partnership  debts,  the  right  of  redemption  does 
not  exist. 
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Salb  of  Pabtnekship  Pbopebit. — The  court,  in  ordering  a  sale  of  partner- 
ship property,  has  the  power  to  prescribe  the  time  and  manner  of  mak- 
ing the  sale,  and,  if  the  mode  prescribed  is  reasonable  and  just,  it  is  im- 
material whether  the  order  strictly  conforms  to  the  provisions  of  the 
practice  act  regulating  sales  under  execution. 

Bevebkb — FjiiiiUBB  TO  MAKE  A  BEPORT.-^If  a  referee  fails  to  make  his  re- 
port within  the  time  ordered  by  the  court  at  the  time  of  his  appoint- 
ment, he  may  be  iremoTed  upon  the  application  of  either  party,  but  if 
not  removed  his  authority  to  hear  the  case  does  not  expire. 

Homestead  Built  with  Pabtnebbhip  Funds. — ^A  decree  ordering  the  sale  of 
property  claimed  by  one  of  the  partners  as  a  homestead,  will  not  be  set 
aside  where  the  evidence  shows  that  the  partnership  is  insolvent;  that 
the  partner  claiming  the  homestead  is  largely  iudebted  to  it;  that  part- 
nership funds  were  used  to  a  considerable  extent  in  building  the  house 
claimed  as  a  homestead,  and  there  is  some  evidence  that  the  land  was 
purchased  and  Improvements  made  with  money  derived  from  that 
source  alone. 

Appeal  from  tlie  District  Court  of  the  Second  Judicial 
District,  Wasboe  County. 
Tiie  facts  are  stated  in  the  opinion. 

W.  L,  KnoXy  for  Appellant: 

I.  The  demurrer  should  have  been  sustained.  The  de- 
fendant, Maria  Williams,  was  not  a  member  of  the  copart- 
nei-ship,  and  not  a  proper  party  to  a  settlement  of  the  busi- 
ness of  said  copartnership.  The  complaint  fails  to  show 
any  cause  of  action  against  her.  (Summers  t.  Farish,  10 
Cal.  347.) 

II.  The  complaint  states  no  facts  which  constitute  a 
fraud  on  the  part  of  defendant,  J.  A.  Williams. 

III.  The  judgment  and  decree  is  erroneous.  It  orders 
the  homestead  of  defendants  to  be  sold  without  redemption, 
contrary  to  the  provisions  of  the  statutes  of  1869  (p^  233, 
sec.  231.) 

IV.  It  orders  that  the  sale  shall  be  within  view  of  the 
property,  which  is  contrary  to  the  statutes  of  1869  (p.  239, 
sec.  225.) 

V.  No  process  from  any  court  can  deprive  a  wife  of  her 
homestead  when  once  acquired.  No  alienation  of  such 
homestead  can  be  made,  except  by  the  joint  voluntary  act 
of  the  husband  and  wife,  whifn  that  rehition  exists.  (Const., 
art.  IV,  sec.  30;  stat.  1864^5,  pp.  225,  226,  227,  sec.  1.) 
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VI.  The  referee  Lad  no  authority  to  hear  and  report  a 
judgment  in  the  cause.  His  authority  had  ceased  before 
the  hearing.  It  was  a  case  of  special  reference,  by  which 
he  was  to  hear  the  parties  and  report  by  a  certain  day. 
After  that  day,  without  an  order  of  court  extending  the 
time,  he  could  exercise  no  functions  in  the  cause. 

VII.  The  judgment  and  decree  entered  was  final.  If 
plaintiff  desired  to  have  the  creditors  brought  in,  he  should 
have  made  them  parties  to  the  suit,  and  had  their  rights 
determined  at  the  hearing. 

VIII.  A  partner  withdrawing  funds  of  the  partnership 
and  applying  them  to  his  own  use,  is  accountable  for  the 
amount,  but  that  does  not  constitute  a  fraud.  (Collyer  on 
Part.,  Perkin's  Ed.,  sec.  178,  note  3,  p.  166.)  As  to  what 
constitutes  fraud:  see  Adam's  Eq.,  p.  397,  sec.  177.  The 
law  might  punish  fraud  of  a  copartner  by  depriving  him 
of  his  homestead,  but  it  has  not  done  so.  {Hav^thome  and 
Wife  v.  Smith,  3  Nev.  188.) 

Thomas  E.  Haydon,  for  Eespondent: 

I.  Defendants'  demurrer  was  properly  overruled.  (Coll. 
on  Part.,  sec.  361.) 

Plaintiff  claims  the  house  and  lot  as  acquired  by  wrong- 
ful use  of  the  partnership  funds,  and  so  to  be  held  as  part- 
nership property.  The  defendant,  Maria  Williams,  claimed 
adversely  as  individual  property  of  her  and  her  husband, 
and  as  being  her  homestead.  Hence  she  had  an  adverse 
claim  to  the  property  in  controversy,  and  was  a  necessary 
party.  (Prac.  Act,  sec.  13.)  The  complaint  alleges  and  the 
proof  shows  that  defendant  Williams  improperly  withdrew 
and  converted  the  funds  of  the  copartnership  of  Williams 
&Bhodes  and  put  it  in  the  house  and  lot  claimed  as  a  home- 
stead, and  equity  will  follow  it  there.  (Story  on  Part., 
latter  part  of  sec.  97;  Collyer  on  Part.,  B.  2,  chap.  1, 
sec.  1;  Cottle  v.  Leitch,  35  Cal.  440.) 

II.  No  appeal  lies  from  the  order.  (Vol.  1,  Van  Sant. 
Eq.  Prac,  519,  521.)  No  final  decree  can  be  entered  until 
the  indebtedness  of  the  partnership  is  ascertained,  and 
the  partnership  assets  sold  and  converted  into  money.   (2 
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Van  Sant.  Eq.  Pr.,  193  to  207  inclusive;  Coll.  on  Part., 
sec.  322,  note  4.) 

III.  As  no  motion  was  ever  made  to  set  aside  the  order 
of  reference,  the  authority  of  the  referee  continued  until 
his  duty  was  performed.  (2  Van  Sant.  Eq.  Pr.,  195  to  202.) 

By  the  Court,  Beatty,  J.  : 

The  complaint  in  this  action  contains,  among  other  things, 
allegations  to  the  following  effect:  That  for  some  time  prior 
to  the  first  of  December,  1872,  plaintiff  and  the  first-named 
defendant  had  been  equal  partners  in  a  grocery  and  provision 
store  at  Beno;  that  said  defendant  had  had  exclusive  charge 
of  the  principal  part  of  the  business  of  the  firm,  and  par- 
ticularly of  the  books  and  accounts;  that  he  had  fraudu- 
lently, and  without  the  knowledge  or  consent  of  plaintiff, 
converted  to  his  own  use  a  large  portion  of  the  funds  of  the 
partnership,  and  employed  them  in  the  purchase  of  land, 
and  the  erection  thereon  of  a  dwelling,  which  he  and  his 
wife  were  claiming  as  a  homestead;  that  the  stock  of  goods 
in  the  store  had  become  greatly  reduced;  that  the  defend- 
ant was  largely  indebted  to  the  firm,  and  the  firm  largely 
indebted  to  the  plaintiff  and  to  third  parties;  that  the  de- 
fendant was  totally  insolvent;  that  the  plaintiff  was  respon- 
sible and  liable  for  the  debts  of  the  firm,  the  assets  of  which 
were  insufficient  to  pay  its  debts;  that  the  defendant  had 
failed  to  keep  correct  accounts  of  the  business  and  affairs  of 
the  partnership ;  that  upon  the  discovery  of  these  facts  plaint- 
iff demanded  a  dissolution,  to  which  the  defendant  assented; 
that  the  value  of  the  goods  remaining  on  hand  was  agreed 
upon,  and  the  whole  stock  transferred  to  the  plaiutift',  defend- 
ant being  credited  on  his  account  with  the  value  of  his  half; 
that  xJaintiff  then  took  exclusive  charge  of  the  business, 
collected  the  assets,  and  settled  with  a  portion  of  the  cred* 
itors  of  the  firm;  that  he  subsequently  demanded  an  ac- 
counting and  a  settlement  with  the  defendant,  which  was 
refused.  These  allegations  are  followed  by  a  prayer  for  an 
accounting,  and  that  the  property  claimed  by  defendants  as 
a  homestead  may  be  declared  to  be  partnership  .property, 
and  ordered  to  be  sold  as  such,  and  the  funds  applied  to 
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the  payment  of  the  partnership  liabilities,  and  for  general 
relief. 

The  answer  of  the  defendant  admits  the  partnership,  its 
terms  and  the  fact  of  dissolution.  But  most  of  the  other 
allegations  of  the  complaint  are  denied  wholly  or  in  part. 
The  defendant  claims  that  at  the  time  of  the  dissolution  of 
the  partnership  there  was  a  full  and  final  settlement  between 
him  and  the  plaintiff;  that  the  plaintiff  assumed  all  the  lia- 
bilities of  the  concern,  and  fully  released  him  from  all 
claims  whatsoever,  in  consideration  of  the  transfer  to  plaintiff 
of  the  stock  of  gt)ods  then  in  the  store,  and  the  outstanding 
accounts.  The  defendants  admit  that  they  used  a  small 
amount  of  the  funds  of  the  partnership  in  building  their 
house,  but  allege  that  this  was  done  with  the  knowledge 
and  full  consent  of  the  plaintiff,  and  they  claim  that  the 
land  was  purchased  and  the  house  mainly  constructed  with 
their  own  funds,  and  upon  their  own  credit.  Upon  the  fil- 
ing of  this  answer,  the  case  was  referred  with  directions  to 
the  referee  to  take  the  testimony  and  report  the  facts,  con- 
clusions of  law,  and  a  proper  judgment.  After  a  hearing, 
the  referee  reported  findings  in  favor  of  the  plaintiff  on  all 
the  material  issues  raised  by  the  pleadings,  together  with 
his  conclusions  thereupon,  and  a  judgment  in  accordance 
with  his  conclusions.  The  judgment  so  reported  was  or- 
dered to  be  entered  as  the  judgment  of  the  court.  A  mo- 
tion by  defendants  for  a  new  trial  was  overruled,  and  they 
have  appealed  from  the  judgment  and  from  the  order  over- 
ruling their  motion  for  a  new  trial. 

The  first  question  presented  for  our  consideration  arises 
upon  the  objection  of  the  respondent,  that  this  appeal  does 
not  lie,  because  the  judgment  appealed  from  is  not  final, 
but  merely  interlocutory. 

The  judgment  assumes  to  be,  and  according  to  its  terms 
is,  interlocutory,  and  not  final  J  but  whether  it  may  not  be 
really  and  substantially  a  final  judgment,  within  the  mean- 
ing of  the  provisions  of  the  statute  respecting  the  right  of 
appeal,  is  a  question  of  some  difficulty.  The  findings  of 
the  refer^,  as  above  stated,  are  in  favor  of  the  plaintiff  on 
all  the  material  issues  involved  in  the  case,  but  he  reports 
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that  the  amount  of  the  indebt-edness  of  the  partnership  can- 
not be  determined  T^ithout  making  a  portion  of  its  creditors 
parties  to  this  action,  and  compelling  them  to  bring  in  their 
claims  and  litigate  them.  That  in  consequence  of  this  un- 
certainty as  to  the  indebtedness  of  the  firm,  it  is  impossible 
to  state  the  account  between  the  partners,  and  that  no  final 
decree  can  be  made  until  the  creditors  have  been  brought 
in,  and  the  validity  and  amount  of  their  claims  determined, 
nor  until,  by  the  sale  of  the  property  claimed  by  defendants 
as  a  homestead,  the  amount  of  the  partnership  assets  is  de- 
termined. 

The  decree  follows  these  findings  and  conclusions  of  the 
referee. ,  It  appoints  a  receiver,  who  is  empowered  and 
directed  to  sell  the  homestead,  so-called;  requires  the  de- 
fendants under  pain  of  being  held  guilty  of  a  contempt  of 
court,  to  execute  a  conveyance  of  said  property  to  the  re- 
ceiver; contains  directions  for  making  the  creditors  of  the 
firm  parties  to  the  action,  and  declares  that  until  these 
things  have  been  done,  and  the  results  reported  by  the  ref- 
eree, no  final  decree  can  be  entered  in  the  cause.  In  the 
meantime,  however,  the  findings  of  the  referee  are  defini- 
tively adopted,  as  far  as  they  go,  and  the  further  account- 
ing between  the  parties  is  required  to  be  based  upon  the 
facts  so  established. 

The  difficulty  of  determining  whether  any  appeal  lies  from 
this  judgment  arises  from  the  fact  that  the  action  involves 
two  matters  which  are  in  a  great  measure  distinct;  that  one 
of  the  defendants,  Maria  Williams,  has  no  interest  in  one 
branch  of  the  proceeding,  and  that  the  decree  is  final  as  to 
all  matters  directly  aflfecting  her,  while  it  is  merely  inter- 
locutory as  to  other  matters  afi'ectiug  her  co-defendant. 

Maria  Williams,  if  she  is  a  proper  party  to  the  action,  is 
so  only  by  reason  of  her  chiim  of  a  homestead  right  in  the 
property  which  the  plaintiff  claims  to  belong  to  the  partner- 
ship, and  this  decree  is  final  upon  that  j^oiut.  If  she  has  a 
right  of  appeal  in  the  action  which  she  can  exercise  inde- 
pendently of  her  husband — and  it  will  not  be  denied  that 
she  has  such  a  right — there  seems  to  be  no  good  reason 
why  she  may  not  pi'osecute  her  separate  appeal  at  this  time 
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from  a  decree,  which,  so  far  as  her  rights  are  concerned,  is 
as  final  and  conclusive  as  it  can  ever  be  made.  On  the 
other  hand,  there  are  strong  reasons  why  she  should  be 
allowed  to  prosecute  her  appeal  at  this  time,  for  otherwise 
she  may  be  deprived  of  her  homestead  pending  a  protracted 
litigation  concerning  matters  with  which  she  has  nothing 
to  do. 

Our  opinion  is,  that  the  appeal  of  Maria  Williams  was 
not  prematurely  taken.  But  we  are  of  opinion  that  both 
the  appeal  and  the  motion  for  a  new  trial  on  the  part  of  her 
husband  were  premature  and  that  his  appeal  must  be  dis- 
missed. 

Of  course,  if  it  had  been  necessary  or  even  permissible 
for  him  to  move  for  a  new  trial,  upon  receiving  notice  of  the 
filing  of  the  report  which  has  been  made  by  the  referee  in 
this  case,  it  would  follow  that  his  appeal  from  the  order 
overruling  his  motion  for  a  new  trial  would  lie,  for  other- 
wise he  might  be  wholly  deprived  of  any  appeal  from  that 
order  by  the  expiration  of  the  time  within  which  such  an 
appeal  may  be  taken  before  the  rendition  of  any  final  judg- 
ment. But  he  was  not  required  nor  could  he  be  permitted 
to  move  for  a  new  trial  until  the  issues  between  him  and  the 
plaiutiflf  had  been  fully  and  finally  decided.  Before  a  party 
can  move  for  a  new  trial  the  action  must  have  been,  not 
partially,  but  fully  tried  (Pr.  Act,  sec.  197;  27  Cal.  385; 
41  Cal.  406),  and  this  action  has  been  finally  and  fully 
tried  only  so  far  as  Maria  Williams  is  concerned.  The  fact 
that  she  and  her  husband  joined  in  the  motion  and  in  this 
appeal,  does  not  invalidate  the  motion  or  the  appeal  so  far 
as  she  is  concerned,  nor  will  it  i^revent  him  from  making 
his  motion  and  taking  his  appeal  when  the  proper  time 
arrives. 

We  will  proceed  to  examine  those  assignments  of  error 
which  are  involved  in  the  appeal  of  Maria  Williams: 

First.  Her  demurrer  to  the  complaint  was  properly  over- 
ruled. It  stated  a  cause  of  action  against  her.  Her  hus- 
band's declaration  of  homestead  gave  her  an  interest  in  the 
premises  occupied  by  them  which  could  only  be  barred  by 
an  action  to  which  she  was  a  party.     The  question  involved 
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in  the  controversy  was  whether  the  property  described  in 
the  complaint  was  the  homestead  of  her  husband  and  her- 
self, or  the  partnership  property  of  her  husband  and  the 
p]ainti£f,  and  certainly  she  was  a  necessary  party  to  a  com- 
plete determination  of  that  question.  (Pr.  Act,  sec.  13.) 
And  if  the  land  had  been  purchased  and  the  house  erected 
with  money  abstracted  from  the  partnership  funds  of  an 
insolvent  firm,  there  can  be  no  doubt  that  they  were  part- 
nership property  and  liable  for  the  debts  of  the  firm.  (Story 
on  Part.,  sec.  97.) 

Second.  The  order  that  the  property  should  be  sold  with- 
out being  subject  to  redemption  was  not  erroneous.  The 
provisions  of  the  practice  act  with  reference  to  sales  of  prop- 
erty under  execution  have  no  application  to  this  case.  Here 
the  property  of  an  insolvent  partnership  is  ordered  to  be 
sold  in  order  to  pay  the  partnership  debts.  Where  in  such 
a  case  could  a  right  of  redemption  reside?  Not  in  the  firm, 
certainly;  for  that  has  ceased  to  exist.  Not  in  one  of  the 
partners  to  the  exclusion  of  the  other,  for  their  rights  are 
equal,  and  not  in  each  severally,  because  that  is  impossible. 
As  to  the  appellant,  the  result  of  the  decision  is  that  she 
never  had  any  right  to  or  interest  in  the  property.  It  was 
at  all  times  the  property  of  the  partnership,  and  no  person 
can  acquire  a  right  to  the  lands  of  another  by  claiming  them 
as  a  homestead. 

Third.  Neither  was  the  order  that  the  sale  should  be  with- 
in view  of  the  property  erroneous.  The  court  had  the  power 
to  prescribe  the  time  and  manner  of  making  the  sale,  and  if 
the  mode  prescribed  is  reasonable  and  just,  it  is  not  erro- 
neous simply  because  it  does  not  strictly  conform  to  the 
provisions  regulating  sales  under  executions. 

Fourth.  When  the  referee  was  appointed  in  this  case  he 
was  required  to  make  his  report  by  the  twenty-seventh  of 
February,  1874.  For  some  reason  which  is  not  explained, 
he  did  not  commence  taking  the  testimony  until  nearly  a  year 
had  elapsed  after  the  time  when  his  report  should  have  been 
filed.  Defendants  objected  on  the  hearing  before  the  ref- 
eree, and  the  appellant  urges  the  objection  here  that  the 
authority  of  the  referee  to  hear  the  case  expired  at  the  date 
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wben  be  was  ordered  to  report.  No  autbority  is  cited  to 
sustain  tbis  proposition,  and  according  to  our  construction 
of  tbe  order  of  reference  tbat  part  of  it  wbich  required  the 
report  to  be  filed  witbin  a  certain  time  was  not  a  limitation 
upon  tbe  power  of  tbe  referee,  but  merely  a  direction  to 
proceed  expeditiously,  a  direction  wbiob  be  ougbt  to  bave 
obeyed,  and  for  neglecting  wbicb  be  migbt  bave  been  re- 
moved upon  application  of  eitber  party.  But  as  neitber 
party  demanded  a  revocation  of  bis  autbority  it  continued 
in  full  force. 

Fiftb.  Tbe  grounds  of  tbe  motion  for  a  new  trial  are  not 
supported  by  any  sufficient  specification  of  tbe  particulars 
in  wbicb  tbe  findings  are  against  tbe  evidence.  But  witbout 
resting  our  decision  upon  tbat  ground,  we  are  satisfied  tbat 
tbe  order  overruling  appellant's  motion  was  correct.  Tbe 
evidence  very  clearly  sbows  tbat  tbe  partnership  was  insol- 
vent, and  tbat  J.  A.  Williams  was  largely  indebted  to  it. 
It  is  conceded  tbat  partnership  funds  were  used  to  a  con- 
siderable extent  in  tbe  erection  of  tbe  bouse  claimed  as  a 
homestead,  and  there  is  some  evidence  tbat  tbe  land  was 
purchased  and  tbe  improvements  erected  with  money  de- 
rived from  tbat  source  alone.  The  findings  of  tbe  referee 
to  tbat  effect  are  therefore  not  unsupported,  and  must  stand. 
Tbat  they  are  sufficient  to  support  the  judgment  has  been 
shown. 

The  appeal  of  the  defendant,  J.  A.  Williams,  is  dismissed, 
and  the  judgment  against  Maria  Williams  is  affirmed. 


[No.  793.] 

TRAVIS  M.  JOHNSON,   Appellant,  v.  EUBEKA 

COUNTY,  Respondent. 

JuBiSDicTioN  OF  CoMMissioNEB  MUST  BE  ArTiRMATiVKLY  Shown. — ^Whenever 
the  jurisdiction  of  the  board  o*!t  county  commissioDers  depends  upon 
certain  facts  to  be  ascertiiined  and  determined  by  it,  its  record  should 
show  that  it  acted  upon  the  evidence  presented  and  adjudged  the  facts 
to  be  sufficient. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka  County. 
The  facts  are  stated  in  the  opinion. 
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8,  Hetzel  and  T.  Laspeijre,  for  Appellant : 

I.  The  statutes  of  March  11, 1865  (2  Comp.  Laws,  171-2), 
tinder  which  the  commissioners  acted,  does  not  require 
that  all  facts  set  forth  in  the  petition,  or  that  any  evidence 
of  the  sufficiency  of  the  petition  shall  appear  upon  the 
record  to  confer  jurisdiction.  The  order  shows  upon  the 
records  of  the  board  sufficient  evidence  of  the  sufficiency  of 
the  petition;  the  board  acted  upon  the  petition  when  they 
made  this  order.  The  evidence  shows  that  this  tax  was 
levied  and  collected  for  the  purpose  of  a  police  fund  and 
applied  as  such.  The  omission  of  the  board  to  spread  all 
the  evidence  relative  to  the  sufficiency  of  the  petition  was 
nothing  more  than  an  irregularity  for  which  the  rights  of 
the  plaintiff  could  not  be  prejudiced  or  affected. 

II.  The  commissioners,  as  officers,  were  the  agents  of  a 
corporation,  exercising  corporate  powers  as  a  board,  and 
as  such  entered  into  an  express  contract  with  plaintiff,  and 
accepted  the  benefit  of  his  labor  and  services,  and  hence 
the  corporation  is  liable.  {JFait  v.  Ormshy  County,  1  Nev. 
377;  ArgeniaY.  City  of  San  Francisco,  16  Cal.  255;  Kilbourne 
etal.  V.  SL  John  etaL,  59  N.  T.  21.)  For  authorities  on 
ratification:  see  Cla^'k  v.  Lyon  County ,  8  Nev.  181;  People  v. 
Sioift,  31  Cal.  26;  Story  on  Agency,  250-252;  Story  on 
Contracts,  72,  160-4,  312-18. 

George  W.  MoirUl,  District  Attorney  of  Eardca  County, 
Thomas  Wren,  and  Chittenden  Thornton,  for  Respondent: 

I.  The  act  of  the  commissioners  requesting  the  sheriff  to 
appoint  policemen  was  null  and  void  for  want  of  jurisdic- 
tion. {Paul  V.  Armstrong,  8  Nev.  82;  State  ex  reh  Swift  v. 
Ormshy  County  Commissioners,  6  Nev.  93;  Hess  v.  Washoe 
County  Commissioners,  6  Nev.  104;  State  ex  rel.  TJwmpson  v. 
Board  of  County  Commissioners  of  Washoe  County,  7  Nev.  83; 
Hetzel  V.  County  Commissioners  of  Eureka  County,  8  Nev. 
309-359;  State  of  Nevada  v.  Central  Pacific  Railroad  Com- 
pany,  9  Nev.  79;  Ths  People  ex  rel.  De  Fries  v.  The  Super- 
visors  of  Marin  County,  10  Cal.  344.) 
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By  the  Court,  Hawley,  C.  J. : 

On  the  twelfth  day  of  May,  A.D.  1873,  the  board  of  county 
commissioners  of  Eureka  county,  upon  the  presentation  of 
a  petition  purporting  to  be  a  petition  of  a  majority  of  the 
citizens  of  the  town  of  Eureka,  praying  that  the  provisions 
of  an  act  of  the  legislature  of  this  state,  entitled  ''An  act 
to  provide  policemen  in  unincorporated  cities,  towns,  and 
villages,"  approved  March  11,  1865  (Stat.  1864-5,  396),  be 
extended  to  the  town  of  Eureka,  and  requesting  the  appoint- 
ment of  two  policemen  for  said  town,  and  the  levying  of  a 
tax  as  provided  for  in  said  act,  made  the  following  order, 
viz. :  **  Ordered  that  the  petition  of  the  citizens  of  Eureka, 
asking  the  appointment  of  two  policemen,  be  granted,  and 
a  tax  be  levied  upon  the  assessed  value  of  the  property  in 
said  town  for  the  maintenance  of  such  police  force  in  ac- 
cordance with  the  statute,  to  wit,  (i)  one-quarter  of  one  per 
cent.,  and  that  the  assessor  bo  directed  to  make  such  assess- 
ment." 

The  plaintiff  Johnson  having  been  appointed  a  policeman 
by  the  sheriflf  of  Eureka  county,  in  pursuance  of  said  order, 
brings  this  suit  to  recover  the  sum  of  one  thousand  and 
fifty  dollars,  amount  alleged  to  be  due  him  for  services  as 
such  policeman. 

The  court  below  dismissed  the  action  upon  the  ground 
that  the  commissioners  had  no  jurisdiction  to  make  the 
order,  it  not  appearing  from  the  records  of  said  board  **that 
any  evidence  was  offered  to  show  that  the  signers  of  said 
petition  were  resident  electors  of  said  town  of  Eureka,  or 
that  it  contained  the  names  of  a  majority  of  the  resident 
electors  of  said  town  of  Eureka;  nor  do  the  records  of  said 
county  commissioners  show  that  they  found  as  a  fact  that 
the  names  signed  to  said  petition  were  the  names  of  resi- 
dent electors  of  the  town  of  Eureka,  or  that  a  majority  of  the 
resident  electors  had  signed  said  petition." 

We  think  the  court  did  not  err  in  dismissing  the  action. 
This  court  has  frequently  decided  that  the  board  of  county 
commissioners  is  of  special  and  limited  jurisdiction;  that 
nothing  in  regard  to  its  proceedings  is  to  be  presumed  in 


Jan.  1877.]  •    TouNG  v.  Clute.  31 

Points  decided. 

its  favor,  and  that  its  records  must  affirmatively  show  the 
necessary  jurisdictioDal  facts.  ( ?%c  State  v.  The  Board  of 
Coxiiitij  Commissioners  of  Washoe  County^  5  Nev.  319;  Swift 
V.  Tlie  County  Commissioners  of  Ormsby  County,  6  Nev.  97.) 

To  the  same  effect  are  the  decisions  of  courts  in  other 
States.  {Rosenthal  v.  Tlie  Madison  and  Indianapolis  Plank- 
road  Company y  10  Ind.  361;  Tlie  People  ex  rel,  De  Fries  y. 
The  Supervisors  of  ilarin  County,  10  Cal.  344 ;  Much  v. 
Tehama  County,  29  Cal.  455.) 

Whenever  the  jurisdiction  of  the.  board  depends  upon 
certain  facts,  to  be  ascertained  and  determined  by  it,  its 
records  should  show  that  it  acted  upon  the  evidence  pre- 
sented, and  adjudged  the  facts  to  be  sufficient. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  733.] 

A.  A.  YOUNG,  Respondent,  v.  F.  W,  CLUTE, 

Appellant. 

Power  of  Court  to  Beyokb  Ohdeb  of  Continuance  and  Appoint  a  Rep- 
KKEE. — The  court,  after  continuiDg  the  cause  for  the  term,  vacated  the 
order  of  continuance,  and  referred  the  cause  to  a  referee :  Held,  that  this 
action  of  the  court  was  n(»t  erroneous. 

Idem— PowEB  of  a  Beferee. — The  referee,  after  the  order  of  reference  is 
made,  has  the  same  power  to  continue  the  hearing,  from  time  to  time, 
au  the  court  would  have  had  if  the  case  had  been  tried  before  it  without 
a  jury. 

Findings  of  Court — ^When  should  be  made  Spkcific. — In  the  settlement 
of  i)artnership  accounts,  the  rbferee,  in  a  general  finding,  allowed  appel- 
lant a  certain  sum  of  money  without  giving  n  statement  of  the  partiC" 
nlar  accounts  allowed:  Ileldf  that  nj^pellant,  if  he  desired  to  have  the 
account  reviewed,  should  have  asked  for  a  specific  finding  containing  an 
itemized  statement  of  the  accounts  allowed,  and  also  a  statement  of  the 
particular  accounts  disallowed  by  the  referee. 

Dissolution  of  Copartnership — Payment  op  Taxes. — "Where  an  agreement 
was  made  between  C.  and  Y.,  copartners,  that  the  partnership  existing 
between  them  should  be  dissolved;  that  C.  shoald  take  all  the  real  estate 
aud  personal  property  of  the  firm  at  a  certain  value,  nothing  being  said 
about  the  taxes  then  existing  against  the  property;  that  C.  should  pay 
the  indebtedness  of  the  firm  included  in  a  certain  list,  and  that  the  lia- 
bility of  the  firm,  not  included  in  the  list,  should  be  paid  out  of  money 
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collected  from  the  outstanding  accounts  due  the  firm:  Eeld^  that  the  taxes 
should  be  paid  out  of  the  copartnership's  funds. 
Idem — Costs. — The  allowance  or  disallowance  of  costs  in  actions  to  Bettle 
copartnership  accounts  is  within  the  discretion  of  the  court. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Robert  M.  (JlarkCy  for  Appellant: 

The  referee  erred  in  refusing  to  allow  the  account  paid 
by  Clute,  for  taxes,  against  the  firm  property. 

This  tax  was  a  debt  for  the  payment  of  which  Clute  and 
Young  were  jointly  and  severally  personally  liable;  (Rev. 
Laws.,  sec.  6,  12,  25,  29,  35;  2  Comp.  Law,  sec.  3130,  3136, 
3149,  3153,  3159;  People  v.  Seymour,  16  Cal.  332;  Perr?/  v. 
Washburn,  20  Cal.  318,  351;  City  of  Oaldand  v.  Whipple,  39 
Cal.  115,)  and  was  a  lien  upon  the  property  assessed,  not  to 
be  satisfied  or  removed  without  payment  of  the  tax  or  sale 
of  the  property  for  taxes.  (Vol.  2  Comp.  Laws,  sees.  27, 
31.) 

The  tax  became  a  personal  charge  against  the  parties,  and 
a  lien  upon  their  property  from  and  after  the  first  Monday 
in  April. 

No  informality  in  the  assessment  could  operate  to  termi- 
nate the  liability  or  discharge  the  lien.  The  liability  ex- 
isted without  the  assessment.  The  assessment  is  but  a 
means  to  fix  the  amount  of  the  tax.  The  assessment  is 
sufficient  to  fix  the  amount  of  the  tax,  and  any  informality 
which  exists  is  immaterial,  and  not  a  defense.  (2  Comp. 
Laws,  sec.  3156.) 

Clute  paid  the  tax  for  the  firm  as  its  agent,  and  as  the 
agent  of  Young.  He  made  the  payment  in  good  faith,  and 
Young  is  bound  by  the  act,  notwithstanding  the  court  may 
be  of  opinion  that  by  litigation  payment  could  have  been 
avoided.  (7  Paige,  ch.  483;  1  Edw.  ch.  104.^ 

Bislbcyp  &  Sabin,  also  for  Appellant: 

I.  The  conversations  of  Clute  and  Young  were  merged  in 
the  written  agreement.  (10  Cal.  106;  12  Cal.  168;  1  Greenl. 
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on  Ev.  sees.  87,  275-7;  281-2;  1  Phillips  on  Ev.,   notes 
5i7,  555,  561-7;  2  Parsons  on  C6nt.  60-3.) 

II.  It  was  ilie  duty  of  each  former  partner,  after  disso- 
lutioD,  to  collect  in  the  debts  due  the  firm,  and  discharge  its 
liabilities.  (Story  on  Part.,  sec.  326-8  et  seq.)  The  entry 
pf  judgment  for  costs  against  the  defendant  Oiute  is  errone- 
ous. (7  Paige,  Ch.  Eep.  483;  2  Daniels  Ch.  Pr.  1400.) 

A.  B.  Hunt,  for  Hespondent: 

I.  Under  the  general  finding,  it  is  impossible  to  tell  what 
particular  accounts  were  allowed  by  the  referee.  As  there 
is  no  specific  finding  upon  this  point,  the  court  will  not  re- 
view the  action  of  the  referee.  ( Warner  v.  Holman,  24  Cal. 
229;  Cook  V.  Pablo  de  la  Gueira,  24  Cal.  241;  Lyons  v. 
Leimback,  29  Cal.  140;  Lucas  v.  CUy  of  Sa7i  Francisco,  28 
Cal.  596;  James  v.  Williams,  31  Cal.  212;  Merrill  v.  Chap- 
man, 34  Cal.  252;  Morrill  v.  Chapman,  35  Cal.  87;  Smith  v. 
Cushing,  41  Cal.  99;  Poppe  v.  Athearn,  42  Cal.  617;  Stale 
V.  Manhattan  S,  M.  Co.,  4t  Nev.  336;  Warren  v.  QuiU,  9 
Nev.  263.) 

II.  Clute  does  not  claim  anything  paid  for  taxes  for  the 
benefit  of  the  firm.  He  only  claims  that  he  paid  debts 
amounting  to  two  thousand  three  hundred  and  sixty-six 
dollars  and  nineteen  cents. 

A  tax  is  not  a  debt.  In  its  general  acceptation,  a  debt 
is  a  sum  of  money  due  by  contract,  express  or  implied. 
A.  tax  is  a  charge  upon  persons  or  property  to  raise 
money  for  public  purposes.  It  is  not  founded  upon  con- 
tract; it  does  not  establish  the  relation  of  debtor  and 
creditor  between  the  taxpayer  and  the  State;  it  does  not 
draw  interest;  it  is  not  the  subject  of  attachment;  and  it 
is  not  liable  to  set-oflf.  It  owes  its  existence  to  the  action 
of  the  legislative  power,  and  does  not  depend  for  its  valid- 
ity or  enforcement  upon  the  individual  assent  of  the  tax- 
payer. It  operates  in  invitum.  (City' of  Camden  v.  Allen, 
2  Butcher's  New  Jersey,  398;  Pierce  v.  City  of  Boston,  33 
Met.  520;  Shaw  v.  Pickett,  26  Vt.  482;  Perry  v.  Washbmm, 
20  Cal.  350;  Clark  v.  Nevada  Land  and  Mining  Company,  6 
Nev.  208;  Lane  County  v.  Oregon,  7  Wall.  71.) 
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Hence,  upon  no  rational  view  of  the  subject  could  taxes 
in  this  State  be  called  debts;  and  if  not  debts,  when  the 
defendant  paid  the  taxes  on  the  third  day  of  November, 
1873,  he  paid  no  debt  of  the  firm  of  Clute  &  Young. 

III.  As  the  foundation  of  the  right  to  recover  and  the  ob- 
ligation to  pay  a  tax  are  based  upon  a  valid  assessment — an 
invalid  assessment  and  the  tax  levied  thereon  impose  no 
obligation  to  pay  the  taxes  so  levied,  and  create  no  lien  on 
the  property  so  assessed.  {People  v.  Travis,  37  Cal.  262.) 

The  assessment  in  this  case  was  utterly  void  and  imposed 
no  obligation  to  pay  the  tax,  and  created  no  lien  on  the 
property  assessed.  (Wright  v.  Cradlehaugh,  3  Nev.  345.) 

IV.  Admitting  that  the  reasons  assigned  by  the  court  for 
not  allowing  the  amount  paid  for  taxes  are  wrong,  still  if 
the  court  arrived  at  the  correct  conclusion,  the  judgment 
should  be  sustained.  {Bolton  v.  Stewart,  29  Cal.  615;  Grant 
V.  Moore,  29  Cal.  644;  Coghill  v.  Marshall,  29  Cal.  673.) 

By  the  Court,  Hawle?,  C.  J. : 

On  the  eighth  day  of  September,  A.  n.  1873,  the  copart- 
nership which  had  for  a  period  of  nearly  three  years  pre- 
viously existed  between  the  plaintiff  and  defendant  as  equal 
copartners  in  the  business  of  merchandising  at  Pioche,  in 
Lincoln  county,  Nevada,  under  the  firm  name  of  Clute  & 
Young,  was  dissolved  by  mutual  consent. 

The  defendant  took  all  the  real  estate  and  personal  prop- 
erty, goods,  wares  and  merchandise  of  the  firm  at  the  value 
named  in  the  inventory,  to  wit:  thirty-three  thousand  two 
hundred  and  six  dollars  and  thirty-seven  cents. 

On  the  twentieth  day  of  October,  A.  D.  1873,  when  the 
invoice  wac  completed,  and  the  value  of  the  property  ascer- 
tained, a  statement  was  prepared  showing  the  amount  of  the 
indebtedness  of  the  firm  to  certain  parties  in  the  State  of 
California  from  whom  the  firm  had  bought  goods,  together 
with  certain  accounts  which  the  firm  owed  in  Pioche,  Ne- 
vada, in  all  amounting  to  the  sum  of  nine  thousand  five 
hundred  and  twelve  dollars  and  twenty-nine  cents,  which 
indebtedness  the  defendant  assumed  and  agreed  to  pay;  and 
this  amount,  together  with  plaintiff's  personal  indebtedness 
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to  the  firm  of  six  bnndred  and  sixteen  dollars  and  eleven 
cents,  was  by  the  agreement  of  tbe  respective  parties  de- 
ducted from  the  total  value  of  the  property,  and  the  defend- 
ant then  paid  to  plaintiff  one-half  of  the  remainder.  The 
plaintiff  executed  and  delivered  to  defendant  a  deed  of  all 
Lis  right,  title  and  interest  in  the  real  estate,  and  suiTen- 
dered  up  and  delivered  to  defendant  the  possession  of  all  his 
right,  title  and  interest  in  the  stock  of  goods,  wares  and 
merchandise,  and  all  the  personal  property  belonging  to  or 
owned  by  the  firm,  except  the  money  on  hand  and  the  ac- 
counts due  and  owing  to  the  firm. 

The  indebtedness  of  the  firm  in  connection  with  their 
business  at  Pioche^  not  included  in  the  list  of  nine  thousand 
five  hundred  and  twelve  dollars  and  twenty-nine  cents,  was 
to  be  paid  out  of  the  accounts  due  the  firm  when  collected. 

This  suit  was  commenced  on  the  fifth  day  of  March,  a.  d. 
1874,  to  compel  an  accounting  of  the  copartnership  trans- 
actions after  the  dissolution.  The  court,  after  continuing 
the  cause  for  tbe  term,  vacated  the  order  of  continuance 
and  referred  the  cause  to  a  referee,  "to  report  the  testi- 
mony, findings  of  fact,  conclusions  of  law  and  submit  a 
judgment." 

After  tbe  cause  was  referred  the  bearing  was  continued 
by  the  consent  of  the  respective  parties  from  time  to  time, 
and  was  not  finally  submitted  to  the  referee  until  after  tbe 
expiration  of  tbe  term  of  court  at  which  tbe  order  of  refer- 
ence was  made. 

The  referee  reported  a  judgment  in  favor  of  the  plaintiff 
for  one  thousand  four  hundred  and  fifty-ono  dollars  and 
forty-two  cents,  with  costs  of  suit  taxed  at  five  hundred  and 
thirty-five  dollars  and  thirty-five  cents,  which  was  entered 
as  the  judgment  of  the  court.  The  defendant  moved  for  a 
new  trial,  which  was  refused.  This  appeal  is  taken  from 
the  judgment  and  also  from  the  order  overruling  defend- 
ant's motion  for  a  new  trial. 

First.  It  is  claimed  by  appellant  that  the  court  erred  in 
vacating  tbe  order  of  continuance,  and  that  the  referee  lost 
jurisdiction  of  the  case  by  the  lapse  of  the  term  of  court  at 
Avhich  be  was  appointed.     Neither  of  these  positions  are 
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maintainable.  It  was  proper  for  the  court,  upon  good 
cause  shown,  in  the  exercise  of  its  sound  discretion,  to  va- 
cate the  order  of  continuance  and  to  refer  the  cause.  After 
the  reference  was  made  the  referee  had  the  same  power  to 
continue  the  hearing,  from  time  to  time,  as  the  court  would 
have  had  if  the  case  had  been  tried  before  it  without  a  jury. 

Second.  It  is  contended  by  appellant  that  the  statement 
of  the  indebtedness  of  nine  thousand  five  hundred  and  twelve 
dollars  and  twenty-nine  cents,  which  he  admits  he  assumed 
and  agreed  to  pay,  was  not  a  complete  list  of  the  indebted- 
ness of  the  firm ;  that  several  of  the  accounts  contained  there- 
in were  not  accurately  made  out,  and  that  upon  settlement 
thereof,  he  was  compelled  to  pay  a  greater  sum  than  was 
therein  specified.  He  denies  that  the  list  when  made  out 
was  agreed  to  as  correct,  and,  upon  this  point  there  is  a 
direct  conflict  of  testimony.  He  claims  that  the  referee 
erred  in  not  allowing  him  all  the  various  items  and  accounts 
which  he  claimed  he  had  paid  for  the  firm,  in  excess  of  the 
sum  of  nine  thousand  five  hundred  and  twelve  dollars  and 
twenty-nine  cents. 

He  prepared  a  statement  showing  that  he  had  paid  vari- 
ous accounts  against  the  firm  in  excess  of  said  sum,  amount- 
ing in  the  aggregate  to  the  sum  of  four  thousand  three  hun- 
dred and  fourteen  dollars  and  thirty-two  cents,  and  of  this 
amount  the  referee  in  a  general  finding  allowed  him  the  sum 
of  one  thousand  and  ninety-one  dollars  and  fourteen  cents. 
We  think  there  is  such  a  conflict  of  evidence  as  to  the 
amount  of  the  accounts  actually  paid  by  appellants  as  to  fully 
warrant  the  conclusion  reached  by  the  referee.  But,  inde- 
pendent of  this  question,  it  is  sufficient  for  us  to  state  that 
it  is  impossible  from  the  findings  of  the  referee  to  designate 
with  any  degree  of  certainty  the  particular  items  of  the 
accounts  allowed  by  him  in  making  up  the  total  of  one 
thousand  and  ninety-one  dollars  and  fourteen  cents,  and 
hence  it  is  impossible  for  us  to  determine  what  particular  ac- 
counts were  disallowed  by  him,  except  those  mentioned  in  his 
report  and  referred  to  in  the  opinion  of  the  court  overruling 
defendant's  motion  for  a  new  trial.  If  appellant  desired  to 
have  the  several  accounts  paid  out  by  him  reviewed  by  this 
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court,  he  ought  to  have  asked  for  a  specific  finding  contain- 
ing au  itemized  statement  of  the  accounts  allowed,  and  also 
a  statement  of  the  particular  accounts  disallowed  by  the 
referee. 

Third.  Did  the  referee  err  in  refusing  to  allow  appellant 
the  sum  of  six  hundred  and  eighty-eight  dollars  and  forty-five 
cents,  the  amount  paid  for  taxes  levied  upon  the  property 
of  the  firm  of  Clute  &  Young,  for  the  year  1873? 

This  is  the  only  difficult  question  presented  in  this  case. 
The  property  was  assessed  and  taxes  levied  prior  to  the  sale 
of  Young's  interest  to  Clute.  It  is  not  alleged  in  the  com- 
plaint that  Clute  assumed  or  agreed  to  pay  any  indebted- 
ness of  the  firm  not  included  in  the  list  of  nine  thousand  five 
hundred  and  twelve  dollars  and  twenty-nine  cents;  nor  is  it 
averred  that  Clute  assumed  or  agreed  to  pay  any  indebted- 
ness or  liability  of  the  firm  in  the  State  of  Nevada.  The 
allegations  of  the  complaint  are  that  defendant  Clute  assumed 
and  agreed  to  pay  "all  debts  contracted  by,  and  due  or  owing 
from  said  firm  to  any  and  all  parties  or  firms  in  San  Fran- 
cisco, and  all  debts  due  or  owing  from  said  firm  to  said 
defendant.''  Nothing  was  said  about  the  taxes  at  the  time 
of  the  dissolution. 

From  th^  pleadings  and  the  proofs,  we  think  the  true  intent 
and  meaning  of  the  agreement  of  the  copartners  at  the  time 
of  the  dissolution  was  that  all  the  indebtedness  and  liability 
of  the  firm  in  the  State  of  Nevada,  not  included  in  the  list 
of  nine  thousand  five  hundred  and  twelve  dollars  and  twenty- 
nine  cents,  was  to  be  paid  out  of  money  collected  from  the 
outstanding  copartnership  accounts;  and,  as  the  tax  was  an 
existing  liability  against  the  firm  at  the  time  of  the  dissolu- 
tion; and  was  not  included  in  the  list  of  indebtedness  which 
Clute  assumed  and  agreed  to  pay,  it  follows  that  the  referee 
erred  in  refusing  to  allow  this  account. 

This,  however,  is  not  such  an  error  as  to  call  for  a  rever- 
sal of  the  case.  The  judgment  can  be  modified  so  as  to  con- 
form to  the  views  herein  expressed. 

Fourth.  By  the  provisions  of  our  statute  the  allowance  or 
disallowance  of  costs  in  actions  like  this  is  left  to  the  dis- 
cretion of  the  court.     (1  Comp.  L.,  1539,)  and  from  an  ex- 
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amination  of  the  testimony  in  this  case  we  are  satisfied  that 
tbe  court  did  not  abuse  its  discretion  in  allowing  costs  in 
favor  of  tbe  plaintiff. 

The  judgment  of  the  district  court  is  modified  by  reduc- 
ing the  amount  of  the  judgment  to  the  sum  of  one  thousand 
one  hundred  and  seven  dollars  and  twenty  cents^  and  costs. 
Appellant  to  recover  the  costs  of  this  appeal. 


[No.  750.] 

ANDEEW  ALLISON,  Respondent,  v.  SAEAH  HAGAN, 

Appellant. 

EsBOR  MUST  BE  Affikmattvelt  Shown. — If  appellant  presents  no  argu- 
ment or  authorities  in  support  of  an  alleged  error  in  the  court  below, 
this  court  will  not  consider  the  assignment,  unless  the  error  is  so  un- 
mistakable that  it  reyeals  itself  by  a  casual  inspection  of  the  record. 

Fbaudulknt  Gbantoh  cannot  offbb  Eyidencu  to  show  that  Conyeyanck 
WAS  Fbaudulknt. — December  12,  1870,  appellant  conveyed  certain  real 
estate  to  K.  January  3,  1871,  K.  conveyed  the  same  property  to  Y. 
September  4,  1871,  Y.  conveyed  it  to  appellant.  April  15,  1671,  re- 
spondent recovered  judgment  against  K. ,  had  the  property  sold  and 
became  the  purchaser  at  an  execution  sale,  and  thereafter  commenced 
this  suit  to  recover  the  property.  Upon  the  trial  appelLmt  offered  to 
prove  that  her  deed  of  December  12,  1870,  was  made  for  the  purpose  of 
placing  the  property  where  her  creditora  could  not  reach  it,  so  as  to 
enable  her  to  get  money  from  New  York  to  pay  her  liabilities;  that  K. 
agreed  to  reconvey  the  property  upon  demand;  that  the  conveyances 
from  K.  to  Y.  and  from  Y.  to  her  were  made  in  furtherance  of  this  agree- 
ment, she  having  in  the  meantime  paid  her  liabilities.  The  court  re- 
fused to  ftliow  this  testimony:  Held,  that  this  action  of  the  court  was 
correct;  that  it  was  not  an  offer  to  prove  a  trutit,  but  was  an  offer  to 
prove  that  E.  was  a  fraudulent  grantee  as  against  the  creditors  of  appel- 
lant. " 

Idem — Bights  of  Creditobs. — Appellant's  creditors  could  have  defeated  the 
conveyance  upon  the  ground  of  want  of  consideration,  or  on  tho  ground 
of  fraud,  but  neither  K.  nor  appellant  could  do  so  as  against  K.'s  cred- 
itors. Subsequent  to  that  convtyance  the  property  was  subject  to  the 
claims  of  K.'s  creditors  and  K.  could  have  sold  it  aud  given  as  good 
title  to  it  as  any  other  property  owned  by  him. 

Idem. — As  between  the  parties  to  a  fraudulent  conveyance  or  between  a 
fraudulent  grantee  aud  his  creditors,  courts  will  not  permit  either  the 
fraudulent  grantor  or  grantee  to  be  heard  iu  avoidance  of  tho  fraudulent 
act. 

Idem — Bona  Fide  PtTBCHASEB.— It  is  a  .well-settled  rule  in  equity  that  apur> 
chaser  with  notice  from  a  bona  fide  purchaser  for  a  valuable  considera- 
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lion,  who  bought  without  notice,  may  protect  himself  under  the  first 
purchaser.  The  only  exception  to  this  rule  of  law  is  where  the  estate 
becomes  revested  in  the  original  party  to  the  fraud,  when  the  original 
equity  will  re-attach  to  it  in  his  hands. 

When  Instbugtionb  should  bb  Bbwbitten — ^Modhication  of. — The  court 
modified  an  instruction  by  erasing  the  words:  "  and  the  jury  must  find 
for  the  defendant  "  with  one  stroke  of  the  pen,  leaying  them  legible  to 
the  jury:  Edd,  that  it  was  the  privilege  of  appellant  to  ask  leave  to 
rewrite  the  instruction,  or  obliterate  the  rejected  words,  and  not  having 
done  so,  she  ip  not  in  a  position  to  complain  of  the  action  of  the  court, 
the  instruction  being  otherwise  correct. 

iNBTBDonoNS  MUST  BE  CoNSTBUED  AS  A  WHOLE.  —  In  determining  whether 
any  given  instruction  is  erroneous,  the  whole  must  be  taken  together, 
and  considered  as  an  entirety. 

Idem— Effect  of  Gonyeyanges  made  to  Defbaud  Cbedtiobs. — The  follow- 
ing instruction:  "  If  you  believe,  from  the  evidence,  that  the  deed  from 
E.  to  Y.  was  made  with  the  understanding  that  Y.  was  to  hold  the  prop- 
erty until  such  a  time  as  E.  desired,  and  that  then  it  should  be  conveyed 
by  Y.  as  E.  should  direct,  and  that  such  conveyance  was  intended  to 
hinder  and  delay  the  creditors  of  E.,  and  that  the  defendant  knew  of 
such  understanding,  and  she  f urthf  r  knew  the  fact  before  the  convey- 
ances were  made  to  her  by  Y.  and  E.  on  the  fourth  day  of  September, 
1871,  that  E.  was  indebted  to  plaintiff  at  the  lime,  your  verdict  must  be 
in  favor  of  the  plaintiff:"  Heldf  correct. 

Idem.  —  The  court  gave  the  following  instruction:  **If  the  jury  believes, 
from  the  evidence,  that  the  conveyance  made  by  E.  to  Y.,  on  the  third 
of  January,  1871,  was  made  for  the  purpose  of  hindering,  delaying  or 
defrauding  the  creditors  of  E.  in  recovering  the  debt  due  by  E.  to 
plaintiff,  and  that  the  defendant  was  aware  that  said  conveyance  was 
made  for  such  purpose  before  the  conveyances  were  made  by  Y.  and  E., 
your  verdict  must  be  for  plaintiff."  Held,  correct. 

Instbuctions — Doty  of  Counsel. — If  counsel  for  appellant  thought  the 
jury  were  not  cognizant  of  the  construction  placed  upon  the  statutes 
by  the  court  in  its  instruction,  the  same  being  correct,  it  was  their  duty 
to  prepare  proper  instructions  upon  the  subject,  and  ask  the  court  to 
give  them. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 
The  facts  appear  in  the  opinion. 

li,  S.  Mesick  and  IV.  JS.  Mesick,  for  Appellant: 

I.  The  court  erred  in  refusing  to  allow  the  proof  offered 
by  plaintiff  as  to  the  consideration  of  the  deeds. 

If  admitted  it  would  have  shown,  or  tended  to  show,  that 
Kerrin  never  had  any  estate  under  the  deed  of  December 
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12,  1870,  which  in  equity  ought  to  have  been  subjected  to 
the  claims  of  his  creditors,  but  that  on  the  contrary, 
he  was  morally  and  equitably  bound  to  preserve  the  prop- 
perty  for  appellant,  and  to  reconvey  it  to  her  under  all 
contingencies,  and  that  his  deed  to  Young  and  Young's 
deed  to  her  only  resulted  in  an  honest  discharge  of  this 
obligation  on  his  part,  and  an  execution  of  the  trust. 

Even  had  the  defendant  obtained  from  Kerrin  only  a  dec- 
laration of  the  trust,  upon  which,  according  to  this  proof, 
he  received  the  estate  from  defendant,  instead  of  the  two 
deeds  which  resulted  in  the  execution  of  the  trust,  no  court 
of  equity  or  law  would  hold  that  her  rights  mu.jt  be  sacrificed 
to  the  claims  of  Kerrin's  creditors.  (Sime  v.  Howard,  4 
Nev.  473;  Davis  v.  Graves,  29  Barb.  485;  Lonshury  v. 
Purdy,  11  Barb.  491;  Keirsted  v.  Avery,  4  Paige  Oh.  14; 
Buchan  v.  Sumner,  2  Barb.  Ch.  207.) 

II.  The  court  erred  in  giving  the  instructions  specified  in 
the  assignments  of  error. 

Lewis  &  Deal,  for  Eespondent: 

I.  It  is  not  admissible  to  show  a  want  of  consideration 
for  a  deed  for  the  purpose  of  defeating  it.  The  authorities 
hold  that  a  person  having  made  a  deed  for  the  purpose  of 
defrauding  or  hindering  his  creditors,  the  deed  cannot  be 
set  aside  by  the  grantor.  Such  a  deed  is  good  and  valid 
between  the  parties.  (Bump  on  Fraudulent  Conveyances, 
442c^scg.,  and  cases  there  cited;  15  Ohio,  408;  18  Ohio, 
418;  3  Sandford's  Ch.  512;  Willard>  Equity,  240;  16  John. 
189.)  It  cannot  be  said  that  the  creditors  stand  in  any 
worse  position  simply  because  Kerrin  transferred  the  prop- 
erty to  persons  knowing  of  his  fraudulent  purpose,  who 
paid  no  consideration  therefor.  In  such  a  case  the  prop- 
erty is  treated  as  if  there  had  never  been  any  transfer  or 
conveyance  of  it;  and  the  creditors  are  allowed  to  take  it  as 
if  the  title  still  remained  in  such  voluntary  or  fraudulent 
grantor.  (65  Barb.  227;  Id.  286;  13  Wend.  570;  8  Cowen, 
238;  Bump,  507.) 

II.  The  court  did  not  err  in  refusing  to  give,  or  in  giving, 
the  instructions  complained  of  by  appellant.      (Willard*8 
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Eq.  Jut.  256;  Jewell  v.  Palmer  &  May,  7  Johns.  Ch.  65; 
Bump  on  Fraudulent  Conveyances,  282,  559;  Kerr  on 
Fraud  and  Mistake,  384.) 

in.  The  defendant  cannot  impeach  our  title,  because  she 
is  not  a  creditor,  nor  a.  bona  fide  purchaser  from  Kerrin 
(Bump  on  Fraud.  Convey.  477;  2  Story  Equity,  1502;  2 
John.  Ch.  B.  65);  nor  does  our  statute  change  the  rule  as 
it  existed  under  the  statute  of  13  Elizabeth.  (1  Story  Eq. 
Jurisp.,  sec.  359.)  No  informality  or  omission  on  the  part 
of  the  sheriff  in  making  the  sale  of  the  property  under  our 
judgment,  which  did  not  render  our  deed  from  him  abso- 
lutely void,  will  avail  the  defendant  in  this  proceeding.  (38 
Cal.  382;  21  Cal.  59;  17  N.  T.  276;  Borer  on  Judicial  Sales, 
234,  sec.  656;  6  Monroe,  110;  Blood  v.  lAgU,  38  Cal.  649; 
6  Hand.  386;  65  Barb.  9;  Waits'  N.  T.  Code,  412.) 

lY.  The  defendant's  title,  as  against  the  plaintiff,  is  ab- 
solutely null  and  void.  (Bump  on  Fraudulent  Conveyances, 
453-477;  Kerr  on  Fraud,  196,  197,  and  note,  199;  17  Conn. 
493;  1  American  Lead.  Cases,  49;  1  Comp.  L.  297.)  If 
defendant  had  no  title,  the  plaintiff  is  entitled  to  recover 
the  possession.  Fraud  follows  the  property  in  the  hands 
of  all  parties  who  are  not  bona  fixle  purchasers.  (65  Barb. 
227;  Id.  286;  2  Cowen  &  Hill,  854;  3  Duer,  341;  6  Duer, 
232;  13  Wend.  570;  8  Cowen,  233-245;  Bump,  507;  14 
Peters,  84;  Reminglon  v.  Idnthicum,  24  How.  406;  2  Blackf. 
230;  Bump,  507.) 

By  the  Court,  Leonard,  J. : 

This  is  an  action  of  ejectment  by  respondent,  plaintiff, 
against  appellant,  defendant,  to  recover  possession  of  an 
undivided  one-half  of  lot  five,  in  block  sixty-six,  range  C, 
in  Virginia  city.  Storey  county,  Nevada,  together  with  the 
appurtenances,  etc. 

The  cause  was  tried  by  a  jury,  and  the  verdict  was  in 
favor  of  respondent. 

Thereupon  the  court  ordered  and  adjudged  that  the 
plaiutiff  was  the  owner  of  an  undivided  one-half  of  said 
premises,  and  that  he  was  entitled  to  recover  possession  of 
the  whole  of  said  premises  from  defendant,  and  that  plaintiff 
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be  let  into  the  possession  thereof  as  a  tenant  in  common 
with  defendant. 

Appellant  moved  for  a  new  trial  on  several  grounds.  The 
motion  was  denied  by  the  court  and  defendant  duly  ex- 
cepted. 

This  appeal  is  taken  from  the  judgment  and  from  the  or- 
der denying  defendant's  motion  for  a  new  trial. 

The  complaint  is  an  ordinary  pleading  in  ejectment, 
wherein  plaintiff  alleges  that  he  is,  and  since  April  15|il871, 
has  been  the  owner,  and  entitled  to  the  possession  of  the 
premises  in  dispute;  that  while  he  was  so  the  owner,  etc., 
defendant,  on  December  28,  1874,  ousted  plaintiflf,  and  now 
unlawfully  withholds  them  from  plaintiff.  Defendant 
denies,  generally,  the  allegations  of  plaintiff's  complaint 
and  avers  that  on  the  fourth  day  of  September,  1871,  she 
was  the  owner  of,  and  in  the  possession  of,  and  from  thence 
hitherto,  has  been  and  now  is,  the  owner  of,  in  the  posses- 
sion of,  and  entitled  to  the  possession  of  the  whole  thereof. 

There  are  thirteen  assignments  of  error  stated  in  the 
transcript,  but  the  first,  second,  third,  fifth  and  ninth  as- 
signments have  not  been  noticed  by  appellant's  counsel. 
They  will  not  be  considered  by  this  court,  but  will  be  re- 
garded as  waived.  If  appellant  presents  no  argument  or 
authorities  in  support  of  an  alleged  error  in  the  court  below, 
this  court  will  not  consider  the  assignment,  unless  the  error 
is  so  unmistakable  that  it  reveals  itself  by  a  casual  inspec- 
tion of  the  record.  Perceiviug  no  errors  in  the  assignments 
above  mentioned,  they  will  not  be  noticed  further. 

The  following  facts,  gathered  from  the  agreed  statement 
on  motion  for  a  new  trial,  are  all  that  need  be  given  at  this 
time : 

The  premises  described  in  the  complaint,  prior  to  June 
1,  1869,  were  the  property  of  Hugh  Kerrin  and  W.  E. 
Brown,  who  owned  them  in  equal  shares,  and  appellant  oc- 
cupied them  as  their  tenant.  On  the  day  last  named,  Ker- 
rin conveyed  to  appellant  an  undivided  one-half  interest  in 
said  premises,  the  consideration  stated  in  the  deed  being 
five  hundred  dollars.  There  was  testimony  tending  to  show 
that  this  deed  was  given  to  secure  a  debt  of  five  hundred 
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dollars  dne  appellant  from  one  Lizzie  Greenwood.  October 
12,  1869,  Brown  conveyed  to  appellant  an  undivided  one- 
Lalf  interest  in  said  premises,  the  consideration  therefor 
being  twelve  hundred  dollars.  December  12,  1870,  appel- 
lant conveyed  to  said  Kerrin,  and  January  3,  1871,  Kerrin 
conveyed  the  same  to  one  Jacob  Young,  Jr.  September  4, 
1871,  Young  conveyed  the  same  to  appellant,  and  on  the 
same  day  Kerrin  also  executed  and  delivered  to  defendant 
tt  de^d  of  the  same  property.  All  the  conveyances  above 
mentioned  were  duly  recorded  in  the  office  of  the  recorder 
of  Storey  county,  on  or  about  the  date  of  each,  respectively. 

April  15,  1871,  respondent  recovered  judgment  in  the  first 
judicial  district  in  and  for  said  Storey  county,  against  said 
Hugh  Kerrin,  in  the  sum  of  nine  hundred  and  seventeen 
dollars  and  eighty-five  cents  and  costs,  upon  a  debt  which 
originally  accrued  in  May,  1869,  from  Kerrin  to  respond- 
ent, and  which  was  due  prior  to  and  at  the  time  of  the  exe- 
cution of  the  deed  from  Kerrin  to  Young,  dated  January  3, 
1871.  Kerrin  had  no  other  property  than  that  so  conveyed 
to  Young  sufiicient  to  satisfy  said  judgment.  Said  judg- 
ment was  duly  docketed  April  15,  1871,  and  execution  was 
duly  issued  thereon  to  the  sheriff  of  Storey  county,  May  6, 
1874,  against  the  property  of  Kerrin.  All  the  right, 
title  and  interest  which  Kerrin  had  in  said  property  on  the 
fifteenth  of  April,  1871,  or  that  he  afterward  had  therein, 
was  sold  at  sheriff's  sale,  under  said  execution,  to  respond- 
ent, for  fourteen  hundred  dollars. 

December  16,  1874,  respondent  received  the  sheriff's 
deed  of  the  property  sold  at  sheriff's  sale,  to  wit,  an  undi- 
vided one-half  interest. 

Eicspondent  claims  the  premises  in  dispute,  under  the  last- 
named  deed,  and  urges  that  the  conveyances  from  Kerrin  to 
Young,  dated  Juaiuary  3,  1871,  and  from  Kerrin  and  Young 
to  appellant,  dated  September  4,  1871,  were  fraudulent  and 
void  as  to  him. 

Upon  the  trial,  respondent  introduced  evidence  to  show 
that  the  deed  from  Kerrin  to  Young  was  made  for  the  pur- 
pose of  defrauding  the  creditors  of  Kerrin,  and  especially 
respondent  out  of  their  and  his  demands  against  Kerrin; 
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that  Toung  knew  such  to  be  the  object  of  said  conveyance; 
that  appellant  knew  said  conveyance  was  made  for  8uch  pur- 
pose, and  that  she  advised  the  making  of  the  same  for  that 
purpose;  that  no  consideration  was  paid  either  by  Toung 
to  Kerrin,  or  by  appellant  to  Toung  or  Kerrin;  that  a  twenty- 
dollar  piece  was  passed  by  Toung  to  Kerrin  at  the  time  of 
the  conveyance  to  Toung,  and  that  the  money  so  passed  was 
first  given  to  Toung  by  Kerrin  for  the  purpose  of  having  it 
passed  as  a  consideration  for  making  the  deed  last  men- 
tioned; that  Toung  agreed  at  the  time  of  the  conveyance  to 
him  to  reconvey  the  property  in  controversy  to  Kerrin 
whenever  requested  by  the  latter  to  do  so,  and  that,  until 
such  property  was  so  reconveyed,  Toung  should  pay  io 
Kerrin  all  rents  received  therefor;  that  Kerrin  directed 
Toung  to  make  the  conveyance  to  appellant,  dated  Septem- 
ber 4,  1871,  and  that  the  same  was  made  in  pursuance  of 
such  direction ;  that  appellant  was  informed  by  Kerrin  as 
to  all  the  transactions  and  agreements  above  mentioned 
before  the  conveyance  by  Kerrin  to  Toung,  January  3,  1871, 
and  that  shortly  after  the  date  last  aforesaid  appellant  stated 
to  respondent's  witness,  who  testified  to  the  fact,  that  the 
conveyance,  from  Kerrin  to  Toung,  was  made  for  the  pur- 
pose of  keeping  respondent  from  collecting  the  demand  for 
which  he  obtained  judgment  above  mentioned,  under  which 
the  sheriff  sold  the  property  in  controversy. 

Appellant  introduced  evidence  tending  to  disprove  some 
of  the  facts  shown  by  respondent,  and  to  establish  the  issues 
in  the  case  for  her.  But,  inasmuch  as  the  statement  does 
not  specify  the  particulars  wherein  the  evidence  is  insuffi- 
cient to  justify  the  verdict  and  judgment,  and  since  the 
appellant  relies  on  this  appeal,  only  upon  errors  in  law  oc- 
curring at  the  trial,  a  further  statement  of  the  evidence  and 
proceedings  in  the  court  below  need  not  be  made,  except  so 
far  as  may  be  necessary  in  order  that  appellant's  specifica- 
tions of  alleged  errors  in  law  may  receive  proper  examina- 
tion. 

The  fourth  assignment  of  error,  and  the  first  relied  on  by 
appellant,  reads  as  follows:  **The  court  erred  in  sustaining 
the  objection  of  plaintiff  to  the  further  proposed  testimony 
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of  the  defendant,  as  a  witness  on  her  behalf,  upon  the  sub- 
ject of  the  occasion  and  inducement  of  her  making  the  con- 
veyance of  the  property  to  Kerrin,  on  the  twelfth  day  of 
December,  1870,  and  in  refusing  to  allow  the  proof  to  be 
made  by  her,  that  that  deed  was  made  by  her  to  Kerrin  with- 
out any  consideration  whatever  therefor,  and  in  tiiist  to  be 
held  by  said  Kerrin  for  her,  while  she  went  to  New  York  to 
get  money,  with  which  to  pay  her  debts,  and  upon  an  agree- 
ment between  him  and  her,  made  at  the  time  of  said  con- 
veyance, that  upon  her  doing  so  he  would  reconvey  the  prop- 
erty to  her  upon  demand,  and  that  the  conveyance  from 
Toang  to  her  was  made  in  falfillment  of  said  agreement, 
and  to  reinvest  her  with  the  title  to  her  property,  she  hav- 
ing procured  said  money  and  paid  off  her  liabilities." 

In  this  connection  the  transcript  shows  the  following  as 
the  proceedings  of  the  court:  ** Defendant  testified  that 
Kerrin  paid  nothing  for  the  conveyance  of  twelfth  December, 
1870.  That  conveyance  was  made  by  me  to  him  wholly 
without  consideration.  The  occasion  and  inducement  of  my 
making  that  conveyance  were  these :  My  children  were  sick 
and  I  was  greatly  involved  in  debt  in  town,  and  I  did  it  to 
get  time  to  go  East  and  get  money  from  Mr.  Thompson. " 

"Whereupon  the  plaintiff  objected  to  any  further  state- 
ment by  the  witness  of  the  said  occasion  and  inducement, 
and  counsel  for  defendant  then  and  there,  duly  stated  to 
the  court  that  they  proposed,  by  this  witness,  *  *  * 
to  prove  that  the  making  of  the  deed  by  her  to  Kerrin 
of  the  twelfth  of  December,  1870,  was  without  considera- 
tion, and  that  it  was  made  for  the  purpose  of  placing  the 
property  where  the  defendant's  creditors  could  not  attach  it, 
or  reach  it  by  legal  process  for  a  time,  while  she  might  go 
to  New  York  and  get  money  sufficient  to  pay  off  and  dis- 
charge her  liabilities,  and  that  it  was  agreed  between  her 
and  Kerrin,  when  he  took  said  conveyance,  that  upon  her 
doing  so,  he  would  reconvey  the  property  to  her,  upon  de- 
mand, and  that  the  conveyance  from  Young  to  her  was 
made  in  fulfillment  of  said  agreement  between  her  and 
Kerrin  to  reinvest  her  with  the  title  to  the  property,  she 
haying  procured  said  money  and  paid  off  and  discharged  her 
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said  liabilities.  The  conrfc  snstained  plaintiff's  objections 
and  refused  to  allow  witness  to  give  the  offered  testimony, 
and  defendant  excepted." 

Appellant  claims  that  the  proposed  testimony  would  show, 
or  tend  to  show,  that  Kerrin  held  the  property  solely  in 
trust  for  her,  and  that  the  effect  of  the  deed  from  Kerrin  to 
Young,  taken  in  conn  3ction  with  the  deed  from  Young  to 
her,  was  merely  an  execution  of  that  trust  by  Kerrin,  and 
no  fraud  upon  respondent  as  a  creditor  of  Kerrin. 

Disregarding  the  question  whether  or  not  an  executed 
parol  trust  could  have  been  proven  in  this  case,  if  that  could 
have  been  done  by  the  offered  testimony  without  also  prov- 
ing the  fraud  of  appellant,  it  was  plain  that  this  was  not  an 
offer  to  prove  a  trust,  express  or  implied.  From  the  offered 
testimony  Kerrin  was  not  a  trustee  in  any  proper  sense,  but 
he  was  a  fraudulent  grantee  as  against  the  creditors  of  ap- 
pellant, and  Kerrin  took  the  whole  title  of  appellant  in  favor 
of  his  creditors.  (29  Barb.  485;  8  Gush.  527;  18  Ohio, 
422;  16  Johns.  191.)  Appellant's  creditors  could  have  de- 
feated the  conveyance  upon  the  ground  of  want  of  considera- 
tion, or  on  the  ground  of  fraud;  but  neither  Kerrin  nor  ap- 
pellant could  do  so,  as  against  Kerrin's  creditors.  Subse- 
quent to  that  conveyance  the  property  was  subject  to  the 
claims  of  Kerrin's  creditors,  and  Kerrin  could  have  sold  it 
and  given  as  good  title  to  it  as  to  aoy  other  property  owned 
by  him.  Nor  will  the  courts,  as  between  the  parties  to  a 
fraudulent  conveyance,  or  between  a  fraudulent  grantee  and 
his  creditors,  permit  either  the  fraudulent  grantor  or  grantee 
to  be  heard  in  avoidance  of  the  fraudulent  act. 

By  this  offered  testimony,  appellant,  the  fraudulent 
grantor,  endeavored  to  show  that  the  conveyance  in  ques- 
tion was  executed  and  delivered  for  the  purpose  of  delaying 
her  creditors.  **  It  is  equally  fraudulent  under  the  statute 
to  make  an  assignment  of  property  for  the  purpose  of  de- 
laying creditors  in  the  collection  of  their  debts,  as  it  is  to 
assign  it  for  the  purpose  of  defeating  the  final  collection  of 
such  debts."  (Willard's  Eq.  Jur.  247.) 

In  15  Ohio,  428,  the  court  say:  **  The  proof  is  *  *  * 
That  the  deed  was  made  to  defraud  the  creditors  of  Edward 
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Barton,  Sen.,  and  the  question  now  is,  does  the  doctrine  of 
estoppel  apply  so  as  that  the  law  will  give  life  and  power  to 
such  a  deed  by  perfecting  the  title  of  the  grantee,  or  will  it 
leave  the  parties  where  it  found  them?  To  this  point  a  vast 
nnmber  of  authorities  have  been  referred  to  and  read. 
Without  controverting  the  authority  of  any  one  of  the  cases, 
we  will  give  a  direct  answer  to  the  question  here  propound- 
ed, and  one  that  is  consistent  with  every  case  of  sound  law 
to  be  found  in  the  books  of  reports,  as  well  those  cited  as 
othera  that  might  have  been.  Whenever  a  conveyance  has 
been  made  to  defraud  creditors  of  either  an  equitable  in- 
terest in  lands,  or  of  a  legal  estate  in  lands,  the  law  will 
leave  the  parties  just  where  they  have  placed  themselves. 
It  will  not  permit  either  to  be  heard,  or  to  avoid  the  fraud- 
ulent act  by  showing  his  own  fraud;  nor  will  it  permit  the 
heir  to  avoid  the  act  of  his  ancestor  by  proving  the  fraud 
of  the  ancestor  under  whom  he  claims.  *  *  *  The  law 
leaves  both  where  it  found  them,  and  operates  upon  their 
acts  the  same  as  if  good  faith  and  honesty  had  governed 
their  conduct  throughout  the  iniquitous  transaction.  By  so 
doing  we  do  not  sanction  the  fraud.  The  fraud  was  di- 
rected against  the  creditors.  They  are  not  before  us.  *  * 
He  (the  plaintiff's  lessor)  also  assumes  that  all  the  equitable 
title  remained  in  Edward  Burton,  Sen.,  after  his  fraudulent 
surrender,  and  the  conveyance  made  by  his  direction;  while 
Ave  hold  that  he  cannot  show  a  particle  of  equity  without 
showing  fraud;  and,  as  a  matter  of  law,  counsel  admit  that 
to  permit  him  to  do  so  would  be  grossly  erroneous."  To 
the  same  effect  see  Bump  on  Fraud.  Conveyances,  444  et  seq, ; 
Jacksim  v.  Gornney,  16  Johns.  183;  Drinkwatev  v.  Drink- 
water,  4  Mass.  356;  Goodiviu  v,  llnbbard,  15  Mass.  209; 
Trempcr  et  aL  v.  Barton  et  al.  18  Ohio,  418;  Parkman  v. 
Welch,  19  Pick.  236;   Wise  v.  Tripp,  13  Maine,  9. 

Appellant  contends  that  the  offered  testimony  would  have 
sliowu,  or  tended  to  show,  that  Kerrin  never  had  any  estate, 
under  the  deed  of  December  12, 1870,  which  in  equity  ought 
to  have  been  subjected  to  the  claims  of  his  creditors,  but 
that  he  was,  on  the  contrary,  bound  to  preserve  the  prop- 
erty for  her,  and  to  reconvey  to  her,  and  that  his  deed  to 


48  Allison  v.  Hagan.  [Sup.  Ct. 

Opinion  of  the  Court — Leonard,  J. 

• 

Young  and  Young's  deed  to  appellant  only  resulted  in  an 
honest  discharge  of  his  obligation  on  Kerrin's  part  and  an 
execution  of  the  trust.  From  the  proposed  testimony,  there 
can  be  no  doubt  that  Kerria  and  appellant  conspired  to- 
gether  to  delay  the  creditors  of  appellant.  The  law  declares 
such  conduct  ''  an  offense  against  good  morals,  common 
honesty,  and  sound  public  policy." 

**  The  principle  that  a  collusive  contract  binds  the  parties 
to  it  is  a  principle  which  commends  itself  no  less  to  the  mor- 
alist than  to  the  jurist,  for  no  dictate  of  duty  calls  on  a  judge 
to  extricate  a  rogue  from  his  own  toils.  On  the  other  prin- 
ciple a  knave  might  gain,  but  could  not  lose  by  a  dishonest 
expedient;  and  inducements  would  be  furnished  to  unfair 
dealing  if  the  courts  were  to  repair  the  accidents  of  an  un- 
successful trick.  It  is,  therefore,  in  accordance  with  a  wise 
and  liberal  policy,  which  requires  the  consequences  of  a 
fraudulent  experiment  to  be  made  as  disastrous  as  possible, 
that  a  fraudulent  grantee  is  allowed  to  retain  the  property, 
not  for  any  merit  of  his  own,  but  for  the  demerit  of  his 
confederate.  The  law  endeavors  to  environ  a  debtor  with 
all  possible  perils,  and  make  it  appear  that  honesty  is  the 
best  policy.''  (Bump.  442.) 

The  law  does  not  teach  that  an  agreement  entered  into 
for  the  purpose  of  delaying  or  defrauding  creditors  of  the 
vendor  can  be  upheld  or  encouraged  by  declaring  it  a  trust, 
nor  will  courts  sustain  it  as  such.  If,  however,  such  an 
agreement  has  in  it  any  of  the  elements  of  a  trust,  it  is  still 
unlawful  and  void  as  to  the  creditors  of  the  grantor,  but  the 
conveyance  is  valid  between  the  parties  thereto.  Courts 
will  notice  the  character  of  the  transaction  regardless  of  the 
name  by  which  it  may  be  called.  If  it  is  in  fact  fraudulent 
as  the  statute  and  the  decisions  thereon  have  defined  that 
word,  then  neither  of  the  parties  thereto,  in  a  proper  case, 
can  be  relieved  by  calling  it  a  trust.  A.ny  debtor  who  con- 
veys his  property  for  the  purpose  of  delaying  or  defrauding 
his  creditors  expects,  when  the  danger  shall  have  passed, 
that  it  will  be  reconveyed  to  him ;  and  generally,  if  not  al- 
ways, there  is,  probably,  an  agreement  to  that  effect.  In 
such  case  the  very  object  of  the  transfer  is  to  save  the  prop- 
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erty  for  the  benefit  of  the  fraudulent  grantor  at  the  expense 
of  bis  creditors.  So,  if  the  offered  testimony  was  admis- 
sible in  this  case,  it  would  be  equally  so  in  every  case  of 
fraudulent  transfer. 

Authorities  are  cited  by  counsel  for  appellant,  sustaining 
the  doctrine  that  a  prior  equitable  lien  is  paramount  to  a 
subsequent  legal  lien;  that  such  legal  Hen  is  taken  subject  ^ 
to  such  equitable  lien,  and  that  a  court  of  chancery  will  so 
control  the  legal  lien  as  to  restrict  it  to  the  actual  interest 
of  the  judgment-debtor  in  the  property,  so  as  fully  to  pro- 
tect the  rights  of  those  who  have  a  prior  equitable  lien 
therein  or  in  proceeds  thereof.  And  from  these  authorities 
it  is  argued,  that  inasmuch  as  appellant  was  in  possession 
of  the  property  in  dispute  at  the  time  of  the  sheriflfs  sale 
thereof,  respondent  took  it  with  notice  of  appellant's  equi- 
ties and  subject  thereto.  But  appellant  has  no  equities. 
She  elected  to  convey  the  property  for  the  purposes  stated. 
Thereafter  the  whole  legal  title  thereto  was  in  Kerrin,  and 
courts  will  not  listen  to  her  fraudulent  plea  made  for  the 
purpose  of  obtaining  relief  from  her  own  fraudulent  acts. 

In  the  cases  cited,  the  equitable  title  was  based  upon 
transactions  fair  and  honest  in  fact  as  well  as  in  law.  It  is 
in  such  cases  that  the  authorities  cited  are  applicable.  The 
case  of  Davis  v.  Graves  (29  Barb.  480),  is  cited  by  appel- 
lant in  support  of  this  assignment.  The  facts  stated  in  that 
case  are,  that  in  1849,  Jacob  Graves  made  a  general  assign- 
ment of  all  his  property  for  the  benefit  of  his  creditors. 
About  the  same  time,  with  intent  to  defraud  his  creditors, 
he  conveyed  a  large  amount  of  real  estate  to  his  brother, 
Daniel  Graves.  In  1851,  he  caused  one  Mark  H.  Sibley  to 
convey  a  valuable  piece  of  real  estate  to  Daniel,  the  con- 
sideration having  been  paid  by  Jacob.  No  trust  was  de- 
clared in  writing,  but  Jacob,  in  his  answer,  alleged  that 
Daniel  agreed  by  parol,  at  the  time  of  taking  the  convey- 
ance, to  reconvey  to  him  (Jacob)  when  requested  to  do  so. 
It  turned  out  that  Jacob  was  not  insolvent,  and  in  1853,  the 
creditors  provided  for  by  the  assignment  having  been  paid, 
the  assignees  re-assigned  the  property  remaining  in  their 
hands.     On  February  1,  May  23,  and  June  9,  1856,  Daniel 
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executed  three  promissory  notes  to  one  Joseph  Cochrane 
for  debts  contracted  in  1856,  the  title  to  said  real  estate 
still  remaining  in  him,  and  he  having  informed  such  creditor 
that  the  same  belonged  to;  him.  On  June  IS,  1856,  Daniel 
conveyed  all  of  said  real  estate  to  Jacob,  without  consider- 
ation, and  was  then  insolvent.  Cochrane  obtained  judg- 
ment on  the  notes,  and,  on  proceedings  supplementary  to 
execution,  the  plaintiff  was  appointed  receiver.  The  action 
was  commenced  by  plaintiff,  as  such  receiver,  to  set  aside 
the  conveyance  to  Jacob  as  fraudulent.  The  referree  de- 
cided that  the  conveyance  was  not  fraudulent  as  to  the 
creditors  of  Daniel,  and  dismissed  the  complaint.  From 
the  judgment  entered  upon  his  report,  the  plaintiff  appealed 
to  the  supreme  court.  That  court  decided,  among  other 
things,  that  the  conveyance  from  Jacob  to  Daniel  was  fraud- 
ulent as  to  the  creditors  of  the  former;  that  the  property, 
while  in  DanieFs  hands,  was  subject  to  the  claims  of  his 
creditors  as  much  as  any  other  property  to  which  he  had 
title;  but  inasmuch  as  plaintiff  had  no  lien  by  judgment  at 
the  time  of  the  conveyance  from  Daniel  to  Jacob,  that  his 
right  of  alienation  was  perfect  in  respect  to  the  property-, 
and  that  it  was  not  a  fraud  upon  his  creditors  to  convey  it 
to  the  real  own  or  Jacob  Graves;  that  Daniel  was  not  a 
trustee,  but  a  fraudulent  grantee  as  against  the  creditoi-s  of 
Jacob,  and  took  an  absolute  fee  in  favor  of,  or  as  against 
his  own  creditors;  that,  until  the  creditors  of  Daniel  had 
acquired  liens  upon  the  land,  they  had  no  legal  or  equitable 
claims  in  respect  to  it,  higher  than,  or  superior  to,  those  of 
Jacob  Graves.  In  that  case  it  is  diflBcult  to  understand 
just  what  the  court  intended  to  decide,  for  there  are  very 
few  facts  stated.  But  if,  among  other  things,  it  decided 
that  Daniel  had  a  perfect  right  of  alienation  before  some 
creditor  had  obtained  a  lieu  upon  the  property,  by  judg- 
ment or  otherwise,  but  had  no  such  right  afterwards,  if  the 
conveyance  before  the  lien  was  acquired,  was  with  an  in- 
tent to  delay  or  defraud  the  creditors  of  Dauiel,  or  if  the 
result  was  to  defraud  the  creditors  of  Daniel,  then  we  think 
the  decision  was  wrong  in  that  respect.  We  think  Dauiel 
had  no  more  right  to  convey  that  property  before  a  lien  by 


Jan.  1877.]  Allison  v.  Hagan.  61 

Opinion  of  the  Court — Leonard,  J. 

jndgment  was  acquired  by  his  creditors,  than  after,  if  such 
conveyance  was  made  to  delay  or  defraud  his  creditors,  or 
if  the  result  was  the  delaying  or  defrauding  of  his  creditors. 
The  law  gives  every  creditor  the  right  to  have  the  property 
of  his  debtor  then  owned,  as  well  as  that  subsequently  ac- 
quired by  him,  not  exempt  from  execution,  subjected  to  the 
payment  of  his  debt;  and  no  debtor  has  a  right  to  transfer 
it,  unless  his  debts  be  thereby  paid  or  equally  secured.  We 
think,  also,  that  the  right  of  Cochrane  to  attack  the  convey- 
ance from  Daniel  to  Jacob,  did  not  depend  upon  a  lien  ac- 
quired prior  to  the  conveyance  from  the  former  to  the  latter. 
We  are  of  the  opinion  further  that  if  Daniel  conveyed  to 
Jacob  -with  intent  to  delay  or  defraud  his  creditors,  Jacob 
being  cognizant  of  that  intent,  or  if  such  conveyance  was 
without  consideration,  that  then  the  property  was  subject 
to  the  demand  of  Cochrane.  The  case  of  Jackson  ex  dem. 
Van  Buren  v.  Myei'8  (18  Johns.  425),  was  an  action  of  eject- 
ment, wherein  it  appears  one  Morse  recovered  judgment 
against  Adsit  in  an  action  of  slander  at  the  September  cir- 
cuit, 1816.  The  premises  in  dispute,  which  were  in  pos- 
session of  Adsit  when  the  said  suit  was  commenced,  were 
seized  and  sold  to  Minard  by  virtue  of  an  execution  issued 
on  a  judgment  in  favor  of  Morse,  by  deed  dated  April  24, 
1817. 

Plaintiff  claimed  the  premises  by  deed  from  Minard.  De- 
fendant gave  in  evidence  three  several  deeds,  all  dated 
August  26,  1816,  for  different  parcels  of  the  premises  in 
question.  The  amount  of  the  consideration  expressed  in 
the  deeds  was  fifteen  hundred  dollars.  These  deeds  were 
executed  a  few  days  before  the  circuit  court  at  which  Morse 
V.  Adsit  was  tried.  No  money  was  paid  when  the  deeds  were 
delivered;  but  notes  were  given  for  the  amount  of  the  con- 
sideration, payable  in  three  annual  installments.  It  was 
generally  known  at  the  time  that  the  cause  of  Morse  v.  Adsit 
was  to  be  tried  at  the  September  circuit  in  1816,  and  the 
witness  had  no  doubt  that  the  defendant  knew  that  the  trial 
was  to  come  on  when  the  deeds  were  executed.  The  de- 
fendant was  present  when  the  lessor  of  plaintiff  purchased 
the  farm  in  question,  and  forbade  the  sale,  and  offered  to 
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8how  his  title.  The  defendant  was  a  man  of  considerable 
means.  The  jury,  under  the  direction  of  the  court,  found 
for  plaintiff.  In  rendering  the  opinion  on  appeal,  the  court 
say:  '^The  question  arising  in  this  cause  is,  whether  the 
deeds  from  Adsit  to  Myers  were  made  with  intent  to  delay, 
hinder  or  defraud  creditors  or  others  of  their  just  and  law- 
ful actions,  debts,  damages  or  demands.  The  facts  stated 
in  the  case  leave  no  doubt  on  my  mind  that  the  purchase 
was  made  and  carried  into  effect  for  the  purpose  of  placing 
Adsit's  property  beyond  the  reach  of  any  judgment  or  exe- 
cution which  Morse  might  obtain  in  the  action  of  slander 
then  pending. 

'^But  it  is  contended  that  as  Morse,  the  plaintiff  in  the 
execution,  had  no  debt  or  demand  against  him  at  the  time 
the  conveyance  was  executed  to  the  defendant,  but  merely  an 
action  maleficio  pending,  the  deeds  from  Adsit  to  defendant 
cannot  be  construed  fraudulent  within  the  purview  of  the 
statute  for  the  prevention  of  frauds."  *  *  *  On  review 
of  the  cases  and  in  consideration  of  the  broad  expression 
in  the  statute,  that  conveyances  '  to  defraud  creditors  and 
others  of  their  just  and  lawful  actions,  damages  and  de- 
mands '  are  void,  I  think  it  is  competent  for  the  lessor  of 
the  plaintiff  who  purchased  under  the  execution  of  Morse  v. 
Adsit,  to  object  that  the  deeds  relied  on  by  the  defendant 
are  fraudulent  and  void,  on  the  ground  that  the  action  of 
Morse  v.  Adsit,  although  found  in  maleficio,  is  within  the 
spirit,  words  and  meaning  of  the  statute,  and,  consequently, 
that  the  plaintiff  is  entitled  to  judgment." 

This  case  is  referred  to  with  approval  in  Wilcox  v.  JFUch, 
20  Johns.  471;  5  Cow.  7. 

The  case  of  Chapin  v.  Pease  (10  Conn.  69),  was  also  an 
action  of  ejectment,  wherein  both  parties  claimed  the  prem- 
ises in  dispute,  under  Barnabas  Pease,  the  plaintiff  by  the 
levy  of  an  execution,  December  12,  1829;  the  defendant  by 
a  deed  from  Barnabas  Pease  to  him,  dated  October  21, 
1828.  The  plaintiff  claimed  that  defendant's  deed  was  exe- 
cuted without  consideration,  and  was  fraudulent  and  void 
as  to  the  creditors  of  the  grantor;  that  the  plaintiff  was  one 
of  those  creditors,  having  a  debt  against  him  contracted 
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in  1826.  No  consideration  p.^.ssed  from  defendant,  Modes 
Pease,  to  Barnabas  Pease  at  the  time  of  the  execution  of 
the  deed.  Defendant  claimed  to  have  proven  that  in  1817, 
for  the  purpose  of  raising  money  by  the  indorsements  of 
Barnabas  Pease,  he  agreed  to  take  from  defendant  a  clear 
deed  of  the  premises,  in  order  to  secure  him  on  account  of 
such  indorsements,  and  to  give  defendant  back  a  writing  of 
even  date  with  said  deed  to  reconvey  the  premises  to  him 
Tvhenever  he  (Barnabas  Pease)  should  be  free  from  all  lia- 
bilities he  might  thus  incur;  that  in  pursuance  of  such 
agreement  the  deed  and  defeasance  were  executed  and  re- 
corded; that  the  transaction  was  bmia  fide;  *  *  *  that 
Barnabas  Pease,  being  freed  from  all  liability,  was  bound 
to  reconvey,  and  in  so  doing  had  done  no  more  than  a 
court  of  chancery  would  have  compelled  him  to  do. 
Plaintiff  insisted  that  the  deed  was  not  bona  fidCy  but  was 
made  to  defraud  the  creditors  of  defendant.  Barnabas 
Pease  at  the  date  of  the  deed  was  much  in  debt,  and  failed 
in  four  days  afterward.  On  these  facts  the  court  charged 
the  jury  that  if  they  should  find  the  deed  of  1817  was 
not  executed  in  good  faith,  but  with  intent  to  defraud  the 
creditors  of  Moses  Pease,  then  they  would  find  the  deed  in 
question  to  be  without  consideration  and  void,  and  their 
verdict  must  be  for  plaintiff. 

The  jury  found  for  plaintiff.  On  appeal  the  court  say: 
''The  first  question  arises  upon  the  correctness  of  the 
charge.  And  hero  it  should  be  remarked,  that  it  stands  ad- 
mitted on  the  motion,  that  the  conveyance  from  Barnabas 
Peaso  to  Moses  Pease,  the  defendant,  was  entirely  volun- 
tarily. *  *  *  The  conveyance  from  the  defendant  to 
Barnabas  Pease  in  1817,  being  intended  to  defraud  the 
creditors  of  tho  former,  was  void  as  to  them,  but  good  as 
between  the  parties.  *  *  *  Neither  at  law  nor  in  chan- 
cery could  Barnabas  Peaso  bo  compelled  to  reconvey.  As 
between  the  parties,  the  conveyance  stood  on  the  same 
ground  as  if  a  full  and  adequate  consideration  had  been 
paid.  Whether  the  conveyance  was  thus  fraudulent  was 
distinctly  put  to  tho  juiy,  and  they  have  answered  the  ques- 
tion.   As  against  everybody  then,  but  tbe  creditors  of  hia 
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grantor,  Barnabas  Pease  had  a  valid  title."  *  *  *  The 
court  then  decides  that  the  conveyance  frcm  Barnabas  Pease 
to  Moses  Pease,  being  voluntary,  was  fraudulent  and  void 
as  to  the  creditors  of  the  former.  (  Wise  v.  Tripp,  13  Maine, 
12;  Jaclcson  v.  Mather,  7  Cow.  305;  Farlcman  v.  Weich,  19 
Pick.  236.) 

The  proposed  testimony  was  properly  excluded.  The 
sixth  assignment  is  based  upon  the  refusal  of  the  court  be- 
low to  give  the  following  instruction  to  the  jury: 

"If  the  jury  believe  from  the  evidence  that  the  property 
in  controversy  prior  to  and  at  the  time  of  the  conveyance 
to  Kerrin  by  defendant  was  hers,  and  that  that  conveyance 
was  made  without  any  consideration  therefor,  and  that  the 
same  was  not  intended  as  a  gift,  and  that  afterward  Young, 
at  the  request  of  Kerrin,  did  reconvey  the  property  to  de- 
fendant, the  title  so  conveyed  to  defendant  cannot  be  im- 
peached or  affected  by  the  claims  of  plaintiff  either  as 
creditor  of  Kerrin  or  as  a  purchaser  under  the  execution 
sale  made  upon  the  judgment  against  Kerrin,  and  the  jury 
should  find  for  defendant." 

If  the  principles  hereinbefore  announced  are  correct, 
this  instruction  is  clearly  erroneous.  It  disregards  the  doc- 
trine, established  by  an  unbroken  line  of  English  and 
American  decisions,  that,  as  between  the  parties,  a 
conveyance  made  with  intent  to  hinder,  delay  or  defraud 
creditors,  gives  to  the  grantee  a  perfect  title,  and  that  prop- 
erty so  acquired  is  as  much  subject  to  the  claims  of  the 
creditors  of  the  grantee  as  any  other  property  belonging  to 
him.  It  disregards  the  whole  question  of  fraudulent  intent 
and  notice  on  the  part  of  appellant  Kerrin,  and  Young. 
There  are  other  reasons  why  this  instruction  should  not 
have  been  given,  but  sufficient  have  been  stated  to  justify 
the  court  below  in  refusing  it. 

The  seventh  assignment  is  the  refusal  of  the  court  to  give 
the  following  instruction  to  the  jury:  **If  the  jury  believe 
from  the  evidence  that  at  the  time  of  the  purchase  made, 
and  of  the  execution  of  the  conveyance  from  Kerrin  to 
Young,  the  latter  paid  the  former,  as  a  consideration  there- 
for, the  sum  of  twenty  dollars  in  money,  and  delivered  his 
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Dotes,  executed  in  negotiable  form,  to  Kerrin  for  three 
thousand  two  hundred  dollars,  and  that  the  purchase  was 
made,  and  such  conveyance  so  taken,  and  the  consideration 
so  paid,  without  any  notice  whatever  on  the  part  of  Young, 
of  any  intent  on  the  part  of  Kerrin,  to  hinder,  delay,  or  de- 
fraud any  creditor  of  his,  and  without  any  intent  on  the 
part  of  said  Young  to  hinder,  delay,  or  defraud  any  creditor 
of  Kerrin,  then  the  said  Young  was  a  honafde  purchaser  of 
the  property  in  question  for  a  valuable  consideration  with- 
out notice,  and  the  jury  must  find  for  the  defendant." 

The  court  refused  to  give  the  instruction  as  offered,  and 
the  defendant  excepted.  The  court  thereupon  struck  out 
the  words,  **and  the  jury  must  find  for  the  defendant,"  by 
drawing  a  pen  mark  over  them,  and  leaving  the  words 
still  legible. 

The  instruction  so  changed  was  given  to  the  jury.  To 
the  striking  out  of  the  \/ord3  stated,  and  the  giving  of  the 
instruction  so  changed,  defendant  excepted  on  the  grounds 
that  said  words  were  necessary  to  the  instruction  as  a 
guide  for  the  jury,  and  that  the  instruction  being  given  to 
the  jury  with  the  words  so  stricken  out,  bat  still  legible,  was 
calculated  to  mislead  the  jury,  and  left  them  at  liberty,  or 
induced  them  to  find  for  plaintiff,  though  they  should  be- 
lieve that  Young  was  a  hona  fide  purchaser  for  a  valuable 
consideration  without  notice. 

It  is  a  well  settled  rule  in  equity,  that  a  purchaser  with 
notice  himself,  from  a  bona  Jide  purchaser  for  a  valuable 
consideration,  who  bought  without  notice,  may  protect  him- 
self under  the  first  purchaser.  (2  Fonb.  149;  1  Story's  Eq. 
Jur.  409;  Gill.  &  Johns.  301.)  The  only  exception  to  this 
rule  is,  where  the  estate  becomes  revested  in  the  original 
party  to  the  fraud,  when  the  original  equity  will  reattach 
to  it  in  his  hands.     (1  Story's  Eq.  Jur.,  sec.  410.) 

It  is  apparent  from  the  evidence  that  appellant  and  Ker- 
rin were  the  real  actors  in  relation  to  the  convej'^ance  from 
appellant  to  Kerrin,  from  Kerrin  to  Young,  and  from  Young 
to  appellant.  If  Young  purchased  the  property  from  Kerrin 
intending  to  pay  for  it,  the  record  discloses  the  fact  that  he 
did  not  pay  any  portion  of  the  purchase-money;   that  he 
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paid  twenty  dollars,  but  that  the  money  was  first  given  to 
him  for  the  purpose  of  being  so  *'paid;"  that  the  notes  were 
never  paid  by  him  or  any  other  person,  but  were  given  back 
to  him.  And  yet  the  evidence  is  unmistakable  that,  tech- 
nically, he  did  *'pay"  the  twenty  dollars  and  did  "execute 
and  deliver"  said  notes  to  Kerrin.  Under  the  evidence, 
then,  if  this  instruction  had  been  given  the  jury  would  have 
been  misled.  As  the  instruction  was  offered,  the  jury  must 
have  concluded  that  Young  did  "pay"  the  twenty  dollars, 
and  did  ''execute  and  deliver"  to  Kerrin  the  two  promis- 
sory notes,  and  they  must  have  found  for  defendant.  And 
yet,  if  Young  did  not,  in  fact,  pay  the  twenty  dollars,  as  he 
did  not,  if  Kerrin  first  gave  the  money  to  him  to  be  paid 
back,  and  if  the  notes  were  not  paid  to  Kerrin,  but  returned 
to  Young,  then,  as  a  result,  the  conveyance  was  voluntary. 
In  that  state  of  the  case,  if  Kerrin  was  a  fraudulent  grantor 
the  deed  was  valid,  as  to  respondent,  even  if  Young  was  an 
innocent  donee  or  grantee.  (Swartz  v.  Hadett,  8  Cal.  126; 
18  Wend.  397;  Lee  v.  Figg,  37  Cal.  328.) 

HicJcs  V.  Stone  et  al.  (13  Minn.  434),  was  an  action  to  re- 
cover the  value  of  a  stock  of  goods,  alleged  to  be  the  prop- 
erty of  the  plaintiff,  and  wrongfully  taken  by  defendants, 
who  justified  by  alleging  that  at  the  time,  the  goods  were 
the  property  of  La  Dow  &  Isaacs,  a  firm  composed  of  Wil- 
liam La  Dow  and  Samuel  T.  Isaacs,  and  that  they  were 
taken  by  the  defendant  Stone,  then  sheriff  of  the  county, 
under  certain  attachments  issued  against  the  property  of 
said  firm,  commenced  against  them  by  the  other  defendants. 
Plaintiff  claimed  under  an  alleged  sale  by  La  Dow  &  Isaacs 
to  one  James  La  Dow,  and  a  sale  by  James  La  Dow  to 
him.  Defendants  alleged  these  sales  fraudulent  and  void 
as  against  the  creditors  of  La  Dow  &  Isaacs.  Upon  this 
question  of  fraud  issue  was  joined.  In  rendering  the  de- 
cision on  appeal  by  plaintiff,  the  court  say:  "It  is  said  by 
the  judge  below  that,  admitting  the  original  transfer  of 
the  goods  to  La  Dow  was  fraudulent,  there  was  no  testimony 
that  the  plaintiff  was  a  party  to  the  fraud.  We  think  there 
was  testimony  tending  to  show  that  plaintiff  not  only  knew 
of  the  fraud,  but  participated  in  carrying  it  into  effect. 
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Bat,  even  if  this  were  not  so,  as  it  appears  that  the  plaintiff 
has  never  paid  anything  upon  his  alleged  purchase  from 
James  La  Dow,  he  is  not  entitled  to  protection  as  an  inno- 
cent bona  fide  purchaser  for  value."  (See  also  Bolton  v.  Jacks, 
6  Bob.  234.) 

Mr.  Bump,  under  the  head  of  **  Voluntary  Conveyances," 
says:  "  It  follows  from  the  definition  of  a  voluntary  convey- 
ance that  the  question  in  regard  to  its  validity  or  invalidity 
depends  upon  the  intent  of  the  party  making  it,  and  not  on 
the  motive  with  which  it  is  received."  *  *  *  It  is  the 
innocent  purchaser,  and  not  the  innocent  donee,  that  is  pro- 
tected. The  only  question,  therefore,  is  qtw  animo  the 
gift  or  grant  is  made.  It  is  the  motive  of  the  giver,  and 
not  the  knowledge  of  the  acceptor,  that  is  to  determine  the 
validity  of  the  transfer.  (Bump,  279;  see  also  4  Sneed,  283; 
18  111.  346;  32  111.  165;  Willard's  Eq.  Jur.  256;  3  Clarke 
(Iowa),  557.) 

In  Kaine  v.  Weigley  (22  Penn.  179),  the  court  decide  that 
"where  the  consideration  money  specified  in  a  conveyance 
of  real  estate,  made  by  an  insolvent,  was  not  paid  at  the  time 
of  the  conveyance,  it  was  tbe  duty  of  the  grantee,  in  an  eject- 
ment suit  by  one  claiming  as  purchaser  at  a  sheriff's  sale  sub- 
sequent to  such  conveyance,  to  show  that  such  consideration 
money  was  afterward  paid;  that  it  was  a  full  price  for  the 
property,  and  that  tlie  land  was  not  purchased  with  an  in- 
tent to  hinder  or  defraud  creditors."  If  the  grantee  has 
paid  a  valuable  consideration,  and  has  acted  bona  fide, 
without  notice  of  the  fraudulent  intent  of  his  grantor,  he  is 
protected,  although  his  grantor  conveyed  with  an  intent  to 
hinder,  delay  or  defraud  his  creditors.  In  such  case  the 
innocent  grantee  not  only  acquires  the  legal  title,  but  an 
equity  that  is  paramount  to  the  equity  of  creditors.  But  if 
he  has,  in  fact,  parted  with  no  valuable  thing,  although  en- 
tirely innocent,  then  if  his  grantor  acts  fraudulently,  he  is 
not  protected.  (Spicery.  Waters,  65  Barb.  227.)  If  Young 
had  paid  and  Kerrin  received  the  twenty  dollars,  and  if 
Kerrin  had  received  three  thousand  two  hundred  dollars 
named  in  the  notes,  then  the  instruction  would  have  been 
correct.     But  in  consideration  of  the  evidence  in  the  case. 
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the  instruction  offered  was  incorrect,  and  should  have  been 
refused  or  modified  so  as  not  to  mislead  the  jury.  But  the 
giving  of  the  portion  not  stricken  out  without  modification, 
was  more  favorable  to  appellant,  under  the  evidence,  than 
she  was  entitled  to.     Hence,  she  cannot  complain. 

In  support  of  alleged  error  in  striking  out  the  words 
stated,  and  giving  the  instruction  so  changed,  the  case  of 
Gei^hauser  v.  The  North  British  ami  Mercantile  Insurance  Com- 
pany  (6  Nev.  18),  is  cited,  but  the  decision  of  the  court  in 
that  case  is  not  applicable  to  this.  In  that  case  the  instruc- 
tion offered  was  right,  while,  in  this,  under  the  evidence,  it 
was  radically  wrong.  In  that  case,  if  the  jury  found  the 
facts  stated  in  the  instruction  true,  they  should  have  found 
for  defendant.  In  this,  even  though  they  had  found  the 
facts  stated  in  the  instruction  true,  still  Young  was  not 
necessarily  a  bona  fide  purchaser  for  a  valuable  considera- 
tion without  notice,  and  hence  the  jury  should  not  have 
been  instructed  to  find  for  defendant,  even  though  they 
should  find  those  facts  true.  Before  they  should  have  been 
so  instructed,  they  should  have  been  informed  that  they 
must  find  in  addition,  other  facts  necessary  to  make  Young 
a  bona  fide  purchaser  for  a  valuable  consideration  without 
notice. 

As  to  alleged  error  in  giving  the  modified  instruction 
with  the  rejected  words  still  legible,  it  is  only  necessary  to 
refer  to  Gerhauser  v.  North  British  and  Mercantile  Company 
(7  Nev.  193.)  The  court  say:  "The  modification  was  made 
by  passing  through  the  words  rejected,  one  stroke  of  the 
pen,  leaving  them  still  legible,  and  in  that  condition  it  was 
handed  to  the  jury.  If  it  was  feared  that  this  might  mis- 
lead the  jury,  the  attention  of  the  court  should  have  been 
called  to  the  fact  and  a  specific  exception  taken  in  case  of 
refusal  to  allow  the  instruction  to  be  rewritten  or  the 
rejected  words  to  be  obliterated."  (See  also  in  the  same 
case,  opinion  on  petition  for  rehearing,  199.) 

It  was  the  privilege  of  counsel  for  appellant  to  ask  leave 
to  rewrite  the  instruction  or  obliterate  the  rejected  words. 
They  could  not  expect  the  court  to  do  either.  Failing  to 
do  so,  appellant  cannot  complain . 
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The  next  and  eighth  assignment  is  the  giving  of  an 
instruction  to  the  jury  which  reads  as  follows: 

"As  against  the  plaintiflf  in  this  action,  Hugh  Kerrin 
could  not  divest  himself  of  the  title  to  the  premises  in  this 
action,  except  by  means  of  a  conveyance  to  a  bona  Jide 
purchaser  for  a  valuable  consideration  without  notice." 

If  we  are  correct  in  the  conclusions  already  arrived  at, 
this  instruction  was  clearly  right.  By  the  tenth  assignment, 
appellant  urges  that  the  court  erred  in  instructing  the  jury, 
that:  "If  the  facts  and  circumstances  proven  and  shown 
by  the  testimony  in  this  action,  afford  a  strong  presump- 
tion that  a  fraud  has  been  committed  by  Kerrin  and  de- 
fendant, against  the  rights  of  plaintiff,  your  verdict  must 
be  for  plaintiff," 

This  is  objected  to  on  the  ground  that  it  misstates  the  law, 
and  is  calculated  to  mislead  the  jury  in  this;  that  it,  in  effect, 
directs  the  jury  to  find  a  verdict  for  plaintiff,  provided  the 
facts  and  circumstances  proven,  afforded  a  strong  presump- 
tion in  their  minds  that  any  fraud  whatever  has  been  com- 
mitted by  Kerrin  and  defendant  against  the  right  of  plaint- 
iff, instead  of  limiting  the  instruction  to  a  presumption  of 
that  kind  of  fraud,  or  such  facts  as  the  statute  declares  shall 
render  a  conveyance  void  against  creditors.     If  the  court  had 
not  otherwise  instnicted  the  jury  upon  the  question  of  fraud 
and  its  effects,  this  instruction  would  seem  open  to  ai)pel- 
lant's  objection  that  it  might  mislead  the  jury.     But   in 
addition  to  this,  the  court  charged   the  jury  as  follows: 
"Our  statute  provides  that  every  conveyance  or  assignment 
in  writing,  etc.,  of  any  estate  or  interest  in  lands,  etc.,  made 
with  the   intent  to   hinder,    delay  or  defraud  creditors  as 
against  the  persons  hindered,   delayed  or  defrauded,  shall 
be  void."    *    *     *     *' A  person  desiring  to  purchase,  has 
a  right  to  trust  to  the  debtor's  dominion  over  his  property, 
and  if  he  purchases  in  good  faith  for  a  valuable  considera- 
tion, he  should  be  protected  in  his  purchase."     **The  law 
vitiates  all  transfers  made  with  the  intent  to  hinder,  delay 
or  defraud  creditors,  but  protects  all  interests  which  are 
conveyed  in  good  consideration  and  bona  fide,''     **An  in- 
quiry into  the  validity  of  a  transfer,  under  the  statute,  there- 
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for  involves  three  points:  the  existence  of  an  intent  to  de- 
lay, hinder  or  defraud,  the  consideration  and  the  boua  /ides 
of  the  transfer."  If  the  jury  believe  from  the  evidence  that 
the  defendant  naade  the  purchase  and  took  the  conveyance 
from  Young  to  her,  and  x^aid  a  valuable  consideration  there- 
for, without  any  notice  of  any  intent  on  the  part  of  Young 
to  hinder,  delay  or  defraud  any  creditor  of  Kerrin,  then  she 
is  entitled  to  be  protected  as  a  bona  fide  purchaser  for  a 
valuable  consideration  without  notice,  and  the  jury  should 
find  for  defendant." 

We  are  of  the  opinion  that  under  the  instructions  just 
quoted,  as  well  as  others,  the  juiy  must  have  known  they 
should  find  for  defendant,  unless  they  found  such  fraud  as 
under  the  statute  makes  a  conveyance  void  as  to  creditors 
of  the  vendor. 

"It  is  a  rule  of  law  *  *  *  that  in  determining 
whether  any  given  instruction  or  a  portion  of  a  charge  be 
erroneous,  or  is  calculated  to  mislead  the  jury,  the  whole 
must  be  taken  together  and  considered  as  an  entirety.  * 
*  *  If,  therefore,  taken  as  an  entirety,  the  charge  or 
instructions  fairly  state  the  law,  they  must  be  sustained. 
{Copies  V.  Tlie  Central  Pacific  Railroad^  6  Nev.  274.) 

The  giving  of  the  following  instruction  to  the  jury,  ap- 
pellant next  assigns  as  error: 

"If  you  believe  from  the  evidence  that  the  deed  from 
Hugh  Kerrin  to  Jacob  Young,  Jr.,  was  made  with  the  un- 
derstanding that  Young  was  to  hold  the  property  until  such 
time  as  Kerrin  desired,  and  that  then  it  should  be  conveyed 
by  Young  as  Kerrin  should  direct,  and  that  such  convey- 
ance was  intended  to  hinder  and  delay  the  creditors  of  Ker- 
rin, and  that  the  defendant  knew  of  such  understanding, 
and  she  further  knew  tbe  fact  before  the  conveyances  were 
made  to  her  by  Young  and  Kerrin,  on  the  fourth  day  of 
September,  1871,  that  Kerrin  was  indebted  to  plaintiff  at 
the  time,  your  verdict  must  be  in  favor  of  plaintiff."  Ap- 
pellant objects  to  this  instruction,  on  the  grounds  that  it 
ignores  the  alleged  fact  of  Kerrin 's  holding  the  property  in 
trust  for  defendant,  and  does  not  declare  whether  the  under- 
standing or  the  intent  mentioned  must  be  that  of  Kerrin 
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and  Young  together,  or  need  be  that  of  Kerrin  only.  In 
other  words,  ai)pellant  claims  if  Young  was  a  bona  fide  pur- 
chaser of  the  property  from  Kerrin  for  a  valuable  consid- 
eration without  notice,  that  the  transmission  of  the  title 
through  him  to  the  defendant  purged  it  of  all  consequences 
of  fraud  on  the  part  of  Kerrin,  or  knowledge  on  his  part. 
We  have  already  disposed  of  the  question  of  trust.  As  to 
the  remaining  question,  appellant  is  undoubtedly  correct  as 
a  general  legal  proposition,  if  appellant  was  not  a  partici- 
pant and  actor  with  Kerrin  in  the  fraud.  But  in  our  opin- 
ion the  instruction  does  in  fact  state  to  the  jury  just  what 
appellant  claims  it  should.  The  instruction  is:  ''If  you 
believe,  etc.,  that  the  deed  from  Kerrin  to  Young  was  made 
with  the  understanding,"  etc. 

Webster  defines  ''understanding"  thus:  "Intelligence 
between  two  or  more  persons;  agreement  of  minds;  union 
of  sentiments.  There  is  a  good  understanding  between  the 
minister  and  his  people ." 

The  jury,  then,  were  instructed  by  the  court  that  if  they 
believed  *  *  *  that  the  deed  from  Kerrin  to  Young 
was  made  with  the  understanding,  etc.,  that  is,  with  the 
agreement  of  both  Kerrin  and  Young,  that  then  they  should 
find  for  plaintiflf.  We  are  of  the  opinion  that  the  jury  un- 
derstood the  instruction  as  appellant  assumes  would  be  a 
correct  declaration  of  the  law,  for  such  is  its  ordinary  mean- 
ing. The  next  and  last  assignments  are  the  giving  to  the 
jury  these  instructions,  which  can  be  considered  together, 
the  grounds  of  exception  to  each  being  the  same. 

"Eighth.  If  the  jury  believe  from  the  evidence  that  the 
conveyance  made  by  Kerrin  to  Young  on  the  third  of  Jan- 
uary, 1871,  was  piade  and  executed  for  the  purpose  of  hin- 
dering, delaying  or  defrauding  the  creditors  of  Kerrin  in 
recovering  the  debt  due  by  Kerrin  to  plaintiff,  and  that  the 
defendant  was  aware  that  said  conveyance  was  made  for  such 
purpose  before  the  conveyances  were  made  by  Young  and 
Kerrin,  your  verdict  must  be  for  plaintiff." 

"Sixth.  If  you  believe  from  the  evidence  that  the  con- 
sideration paid  by  Jacob  Young,  Jr.,  for  the  conveyance 
made  by  him  to  defendant  was  the  delivery  to  him  of  the 


62  Allison  v.  Hagan.  [Sup.  Ct. 

Opinion  of  the  Goart — ^Leonard,  J. 

two  promissory  notes  mentioned  by  tlie  witnesses  in  this 
action  and  the  twenty  dollars  mentioned  by  said  witnesses, 
and  that  said  defendant  obtained  such  notes  from  Kerrin 
without  paying  a  valuable  consideration  therefor,  and  that 
she  knew  that  said  conveyance  from  Kerrin  to  Young  was 
made  to  hinder,  delay  or  defraud  the  creditors  of  Kerrin, 
your  verdict  must  be  for  plaintiff. " 

**  Tenth.  If  you  believe  from  the  evidence  that  the  only 
consideration  paid  by  the  defendant  for  the  conveyance 
made  to  her  by  Young  and  Kerrin  on  the  fourth  day  of 
September,  1871,  were  the  two  promissory  notes  and  twenty 
dollars,  testified  to  by  the  witnesses,  and  that  no  valuable 
consideration  was  paid  by  defendant  to  Kerrin  for  said 
(notes),  and  that  prior  to  the  time  when  said  conveyances 
were  made  to  her,  she  knew  that  the  deed  made  on  the  third 
of  January,  1871,  by  Kerrin  to  Young,  was  made  with  the 
intent  to  hinder,  delay  or  defraud  his  creditors,  year 
verdict  must  be  for  plaintiff." 

Appellant  objects  to  these  instructions  on  the  grounds 
that  they  directed  a  verdict  for  plaintiff,  notwithstanding 
the  fact  might  be  that  Kerrin  received  and  held  the  prop- 
erty in  trust,  and  notwithstanding  the  fact  might  be  that 
Young  was  a  bona  fide  purchaser  of  the  property  from 
Kerrin  for  a  valuable  consideration.  The  last  objection 
only  will  be  considered. 

Instruction  eighth  charges  the  jury  substantially  in  the 
language  of  the  statute:  jurors,  like  other  men  are  presumed 
to  know  the  law  as  construed  by  the  courts.  Such  being 
the  case,  the  jury  could  not  have  understood  the  court  to 
instruct  them  to  find  for  plaintiff,  if  they  found  Young  was 
a  bona  fide  purchaser  for  a  valuable  consideration  paid  by 
him,  without  notice,  and  if  appellant  was  not  a  participant 
in  Kerrin's  fraud,  for  such  is  not  the  law.  Besides,  if  ap- 
pellant feared  the  jury  were  not  cognizant  of  the  construc- 
tion placed  upon  the  statute  by  the  courts,  proper  instruc- 
tions enlightening  the  jury  should  have  been  asked. 

Instruction  sixth  charges  the  jury,  substantially,  that 
they  must  find  for  plaintiff  if  they  should  believe,  from 
the  evidence,  that  the  consideration  paid  to  Toung  was  the 
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two  notes  and  the  twenty  dollars,  and  that  defendant 
received  such  notes  from  Kerrin  without  paying  a  valuable 
coDsicleration  therefor,  and  she  knew  of  Kerrin's  fraudulent 
intent.  In  other  words,  the  jury  were  charged  to  find  for 
plaintiff  if  they  found  that  the  conveyance  from  Kerrin  to 
Young  was,  in  fact,  without  consideration;  that  Kerrin's 
conveyance  was  made  with  intent  to  hinder,  delay  or  de- 
fraud creditors  of  Kerrin  and  appellant  knew  of  such 
intent.  The  instruction  was  correct.  The  reasons  for  sus- 
taining the  instruction  "sixth"  are  equally  applicable  to 
instruction  ' '  tenth. " 
The  judgment  of  the  court  below  is  a£Slrmed. 
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-•a.  p.  LECHLEE,  Eespondent,  v.  SAMUEL  A.  CHAPIN, 

Appellant. 

•'  Town  Site  Act  Constbtted — Act  op  Congbess. — The  act  of  congress  was 
intended  for  the  benefit  aud  protection  of  the  actual  citizens  of  the 
town  against  those  making  claim  to  the  land  for  purely  speculative 
'  purposes. 

**    Idkm— Pabamount  Law. — The  act  of  congress  is  the  paramount  law,  and 
the  legislature  of  this  State  cannot  limit  or  extend  the  rights  of  claim- 
ants, or  dispose  of  the  trust  in  any  other  manner  than  is  prescribed  by 
the  act  of  congress. 
Ideh — "When  Pboofs  should  be  Made.  —  There  is  nothing  in  the  act  of 
congress  which  limits  the  proof  upon  the  part  of  claimants  to  their  in- 
terest in  the  land  at  the  time  of  entry  thereof  in  the  land-office.    If  the 
land  at  that  time  is  vacant,  it  is  subject  to  location  and  occupancy  by 
any  person  at  any  time  prior  to  the  issuance  of  a  patent. 
Idem — Unoccupied  Lands. — It  was  not  the  intention  of  congress,  nor  of 
the  legislature  of  this  State,  that  the  unoccupied  lands  within  the  town 
site  at  the  time  of  the  entry  should  become  the  property  of  the  citizens 
of  the  town. 
Idem— Actual  Occupants  only  Entitled  to  Deed. — To  entitle-  an   appli- 
cant to  a  deed,  he  must  be  an  actual  occupant,  or  entitled  to  the  occu- 
pancy of  the  land. 
Actual  Possession. — Eureka  M.  &  S.   Co.  v.   Way,  11  Nev.   171,   as  to 
^hat  constitutes  actual  possession,  followed  and  approved. 
Vol.  XII.— 5 
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Abandonment  of  Possessory  Titlk. — If  a  party  abandons  the  land,  or  fails 
to  keep  his  title  good  and  leaves  it  vacant  and  unoccupied,  he  cannot 
strengthen  his  claim  to  the  land  by  any  act  committed  by  him  after  the 
actual  occupancy  of  the  premises  by  another  person. 

Appeal  from  tlie  District  Court  of  the  Third  Judicial 
District,  Lyon  County . 
The  facts  appear  in  the  opinion. 

Ellis  dt  King f  for  Appellant: 

I.  The  court  erred  in  overruling  the  demurrer.  Onr 
statute  laws  of  1867,  p.  175,  and  1869,  p.  68,  sec.  2,  deals 
only  with  the  rights  of  claimants  to  town  property  as  tbey 
existed  at  the  date  of  the  entiy  of  the  lands  by  the  proper 
authorities.  The  date  of  entry  is  the  precise  point  of  time 
at  which  the  rights  of  the  occupants  of  a  town-site  become 
fixed,  at  law  and  in  equity. 

After  the  right  to  enter  the  lands  for  the  benefit  of  the 
occupants  is  once  established  (a  fortiori  after  the  actual 
entry  and  payment  therefor),  it  would  be  unjust  to  permit  .  ^ 
any  interference  therewith  by  those  who  may  come  after-  ♦^^\ 
wards,  whether  the  lands  are  all  to  be  divided  among  those 
occupying  them,  according  to  their  respective  interests  or  ^^ 
claims,  or  a  part  belongs  to  the  town  at  large;  for  in  the   V/ 
one  case  the  trespass  is  upon  the  individual  occupant,  and    i 
in  the  other  repose  the  rights  of  the  whole  body  of  the  in-    i  * 
habitants  of  the  town.  (See  Castner  v.  GurUher^  6  Min.  119.)       "^ 

B.  H.  Taylor,  for  Eespondent. 
No  brief  on  file. 

By  the  Court,  Hawley,  C.  J. : 

On  the  thirtieth  day  of  November,  A.D.  1867,  the  district 
judge  of  Lyon  county,  acting  under  and  in  pursuance  of  the 
act  of  congress,  entitled  **Anact  for  the  relief  of  the  in- 
habitants of  cities  and  towns  upon  the  public  lands,"  ap- 
proved March  2,  1867,  entered  in  the  land-office  at  Carson 
city,  Nevada,  the  land  embracing  the  town-site  of  Silver 
city,  "in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof,  according  to  their  respective  interests."    (14 


>" 


Apr.  1877.]  Leohler  v.  Chapin.  67 

Opinion  of  the  Court — Hnwley,  0.  J. 

U.  S.  Stat.  541.)  On  the  twentieth  day  of  September,  a.d. 
1873,  the  government  of  the  United  States  issued  and  de- 
livered to  the  district  judge  of  said  county  a  patent  for  said 
land.  The  district  judge  thereafter  gave  due  and  proper 
notice  of  the  issuance  of  said  patent,  in  conformity  with  the 
provisions  of  the  act  of  the  legislature  of  this  State,  entitled 
"Au  act  prescribing  rules  and  regulations  for  the  execution 
of  the  trust'?  arising  under  said  act  of  congress,  approved 
February  20,  1869  (Stat.  1869,  68),  and  the  act  amendatory 
thereof,  approved  March  8,  1871.     (Stat.  1871,  163.) 

The  plaintiff  and  defendant,  within  the  time  prescribed 
by  said  acts,  each  filed  a  statement  in  writing,  claiming  the 
land  in  controversy  in  this  suit,  and  the  district  judge,  in 
pursuance  of  the  provisions  of  section  5  of  the  act  of  1869, 
certified  the  papers  and  proceedings  relating  to  the  adverse 
claim  of  the  respective  parties  to  the  district  court  of  Lyon 
county. 

The  land  in  controversy  is  the  east  fifty  feet  of  lots  num- 
ber 1,  4,  5,  8  and  9,  in  block  number  18  of  the  town  survey 
•of  Silver  city,  being  fifty  feet  in  width  and  two  hundred  feet 
iu  length. 

The  plaintiff  in  his  complaint,  after  stating  these  facts, 
among  other  things,  alleged :  That  on  or  about  the  fifteenth 
day  of  November,  A.D.  1870,  one  W.  H.  Douglass,  a  citizen 
of  the  United  States,  and  an  inhabitant  of  said  Silver  city, 
went  upon,  took  up,  located,  occupied  and  improved  the 
land  which  was  then  unoccupied  and  vacant  public  land  of 
the  United  States,  and  continued  to  occupy  and  possess  the 
same  until  the  twelfth  day  of  April,  A.D.  1871,  when  he  con- 
veyed the  same,  by  deed,  to  C.  D.  McDuffie,  W.  E.  Dun- 
bar and  D.  L.  Hastings;  that  on  or  about  the  twentieth  day 
of  January,  A.D.  1873,  the  said  CD.  McDuffie,  W.  E.  Dun- 
bar and  D.  L.  Hastings,  conveyed  the  said  land  and  prem- 
ises to  the  plaintiff;  that  from  the  said  fifteenth  day  of  No- 
vember, A.D.  1870,  the  plaintiff  and  his  grantors  and  pre- 
decessors have  been  rightfully  in  the  occupancy  and  pos- 
session of  said  land;  that  plaintiff  is  now  rightfully  entitled 
to  the  possession  of  said  land  and  to  receive  a  deed  for  the 
same  from  the  district  judge;  that  said  defendant  has  never 
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occupied,  possessed,  or  improved  said  land,  or  any  part 
thereof,  and  is  not  entitled  to  the  possession  of  the  same, 
or  any  part  thereof,  nor  to  a  deed  therefor.  To  this  com- 
plaint the  defendant  interposed  a  demurrer  upon  the  ground 
that  it  ''does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  This  demurrer  was  overruled,  and  the  defend- 
ant filed  an  answer  denying  plaintiff's  possession  of  the  land, 
and  asserting  title  in  himself. 

Upon  the  trial  the  plaintiff  proved  his  claim  substantially 
as  alleged  in  his  complaint.     In  1870,  when  Douglas  en- 
tered upon  the  land,  he  set  stakes  at  the  corners  of  the 
land  and  built  a  house  upon  the  ground  in  controversy,  and  V  ^ 
resided  therein  with  his  family  until  the  time  of  the  convey-  ^' 
ance  to  McDuffie  et  ah     The  plaintiff,  ever  since  the  twen-  ^  • 
tieth  day  of  January,  A.  D.   1873,  has  resided  upon  said   **  % 
premises  and  used  and  occupied  the  same  as  a  family  resi-   v 
dence.     The  defendant  claimed  a  deed  to  the  whole  of  block  Sf" 
18,  and  the  proofs  offered  by  him  in  support  thereof  estab-  J^ 
lished  the  following  facts,  viz:  That  on  the  fourteenth  day  ^ 
of  January,  A.  D.  1861,  one  Cyrus  S.  Kellogg,  who  is  not»^^ 
shown  to  have  had  any  interest  in  the  land,  conveyed  the 
whole  of  block  18,  to  the  defendant,  as  agent  of,  and  in 


trust  for  the  Carson  Biver  Gold  and  Silver  Mining  company;  i^  4 
that  during  the  year  A.  D.  1861,  the  defendant  set  posts  at  p-^ 
a  distance  of  eighteen  feet  apart,  around  the  whole  of  said  ^  * 
block,  with  the  exception  of  three  lots  on  the  northwest  t    -^; 
corner;  that  some  of  the  posts  remained  upon  the  ground     \^ 
for  two  or  three  years  but  most  of  them  were  removed  in  a  ; 
very  short  time  and  used  as  firewood;  that  in   1865  one 
William  H.  Pride,  acting  for  the  defendant,  built  and  occu- 
pied a  board  cabin,  twelve  by  eighteen  feet  in  size,  upon  a 
j)art  of  block  18,  and  cut  a  ditch,  one  foot  wide  and  one 
foot  deep,  around  the  whole  block,  except  lots  2,  3  and  6, 
which  ditch  soon  filled  up  with  sand;  that,  in  consideration 
of  this  work,  the  defendant  conveyed  to  said  Pride  one  lot 
in  said  block;  that  on  the  eighth  day  of  March,  A.  n.  1865, 
the  defendant  leased  the  whole  block  to  Pride  for  the  period 
of  one  year;  that  Pride  afterward  sold  and  conveyed  his 
interest  in  the  lot  to  one  J.  F.  Graham,  who  conveyed  it 
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to  defendaDt  in  1873.  Pride  is  not  shown  to  have  resided 
on  the  land  at  any  time  except  in  the  year  1865,  and  for 
wbaii  length  of  time  during  that  year  does  not  appear.  In 
August,  1870,  the  defendant  moved  to  San  Francisco,  where 
he  has  ever  since  resided.  There  was  no  attempt  upon  the 
part  of  defendant  to  prove  any  occupancy  of  the  land  by 
himself  or  any  of  his  grantors  or  predecessors  in  interest 
after  the  year  1865,  or  to  prove  any  facts  tending  to  show 
any  acts  of  dominion  or  control  over  the  premises,  or  any 
part  thereof,  until  the  year  1873,  long  after  the  entry  of 
plaintiff's  grantors,  and  while  plaintiff  was  in  the  actual 
occupation  of  the  ground  in  controversy  in  this  suit,  when 
the  defendant  caused  one  string  of  wire  to  be  stretched 
around  block  18,  which  wire  was  immediately  removed  by 
the  plaintiff.  Some  slight  vestiges  of  the  posts  placed  on 
the  ground  in  1861  and  slight  traces  of  the  ditch  dug  in 
1865  were  found  at  the  time  of  trial.  The  ground  is 
quite  sandy  and  is  valuable  only  for  the  purpose  of  a  town 
lot. 

With  these  facts  in  evidence  the  court,  among  other 
things  not  objected  to,  charged  the  jury  as  follows: 

*' First.  The  statute  under  which  this  action  is  instituted 
is  to  the  effect  that  no  one  is  entitled  to  the  benefit  of  its 
provisions  unless  he  is  an  actual  occupant.  Actual  occupa- 
tion is  absolutely  necessary  in  order  to  confer  any  right  to 
a  lot  of  laud  within  the  town-site; 

**  Second.  The  mere  planting  of  posts  around  a  lot  of  land 
and  placing  a  wire  around  them,  or  digging  a  shallow  ditch 
around  it,  not  sufficient  to  constitute  an  inclosure,  without  a 
residence  upon  the  lot  or  placing  it  to  some  useful  purpose, 
do  not  constitute  au  actual  occupation; 

**Third.  If  the  jury  should  believe  from  the  evidence  that 
the  plaintiff  entered  upon  the  lot  of  laud  in  controversy  in 
this  actiou,  and  that  at  the  time  of  such  entry  such  lot  of 
land  was  unoccupied  and  vacant,  and  that  the  plaintiff,  since 
such  entry,  has  occupied  such  lot  of  land  as  his  residence, 
then  the  jury  should  find  for  the  plaintiff; 

"Fourth.  If  the  jury  should  believe,  from  the  evidence, 
that  the  defendant  was  the  first  occupant  of  the  lot  of  land, 


70  Lechleb  v.  Chapin.       [Snp.  Ct. 

Opinion  of  the  Court — Hawley,  C.  J. 

and  that  while  the  defendant  was  such  occupant  that  the 
plaintiff  entered  upon  the  lot  and  ousted  the  defendant  there- 
from, then  the  jury  should  find  a  verdict  in  favor  of  the 
defendant." 

Under  these  instructions  the  jury  found  a  verdict  in  favor 
of  the  plaintiff.  The  defendant  then  moved  for  a  new  trial, 
which  was  refused,  and  this  appeal  is  taken  by  defendant 
from  the  order  of  court  overruling  his  motion  for  a  new 
trial  and  from  the  judgment  of  the  court  awarding  the  land 
to  the  plaintiff.  The  first  and  most  importajit  question  pre- 
sented for  our  decision  is  whether  or  not  the  court  erred  in 
overruling  the  demurrer  to  plaintiff's  complaint.  It  is 
argued  by  appellant  that  inasmuch  as  the  claim  of  plaintiff 
to  the  land  in  controversy  is  subsequent  to  the  date  of  the 
entry  of  the  land  in  the  land-office  for  a  town  site,  that  he 
could  not  assert  or  claim  any  right  to  the  land  under  the 
provisions  of  the  law  of  this  state  which  makes  it  the  duty 
of  the  district  judge  holding  the  title  to  convey  the  same 
**to  the  person  or  persons  who  shall  have,  possessor  be 
entitled  to  the  right  of  possession  or  occupancy  thereof, 
according  to  his,  her  or  their  several  and  respective  right  or 
interest  in  the  same,  as  they  existed  in  law  or  equity  at  the 
time  of  the  entry  of  such  lands."  (Stat,  of  1869,  p.  68, 
sec.  2.) 

Ordinarily,  the  rights  of  the  parties  under  the  law  relates 
back  to  the  time  of  the  entry  of  the  land,  and  their  rights 
are  to  be  determined  as  they  existed  at  that  date,  and  there 
can  be  no  doubt  that  if  the  defendant  in  this  case,  at  the 
time  of  the  entry  of  the  land  by  the  district  judge,  was  an 
"  actual  occupant"  of  the  land  within  the  meaning  of  that 
term  as  used  in  the  act  of  congress,  he  would,  as  against 
the  claim  of  plaintiff,  have  been  entitled  to  a  deed,  unless 
he  had  abandoned  his  interest  prior  to  the  time  when 
Douglas  took  up  and  claimed  the  lots  in  dispute.  It  was 
held  in  Leech  v.  Ranch  (3  Min.  454),  that  when  the  proper 
proofs  are  made  in  the  land-office  the  occupants  of  the  town 
site  acquire  certain  vested  rights,  and  are  eo  {nstanii  entitled 
to  the  benefits  of  the  land,  and  this  decision  was  followed 
in  the  case  of  Castnei*  v.  Gunthev  (6  Min.  119.)     In  both  of 
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these  cases  cited  and  relied  upon  by  appellant  in  support  of 
his  position,  it  was  decided  that  the  occupant  of  the  land  at 
the  time  the  proofs  were  made,  having  fully  complied  with 
all  the  provisions  of  the  law,  was  entitled  to  the  lots  in 
controversy,  as  against  subsequent  occupants  having  no 
superior  equity.  This  principle  will  not  be  denied.  But 
the  facts  in  this  case  and  the  principle  of  law  involved  are, 
in  many  essential  features,  different  from  the  case  cited. 

Here  the  only  question  presented  by  the  demurrer  is, 
whether  a  party  who  enters  upon,  locates  and  becomes  an 
actual  occupant  of  vacant  and  unoccupied  lots  of  land 
within  the  limits  of  a  town-site,  after  the  entry  of  such 
town-site  in  the  land-office,  and  before  the  issuance  of  a 
patent  by  the  government  of  the  United  States,  is  entitled 
to  a  deed  under  the  provisions  of  the  act  of  congress. 

In  the  consideration  of  this  question  we  must  not  lose 
sight  of  the  fact  that  the  act  of  congress  was  intended  for 
the  benefit  and  protection  of  the  actual  citizens  of  the  town 
against  those  making  claim  to  the  land  for  purely  specula- 
tive purposes.  {MaUer  of  Selhijy  6  Mich.  193;  JVinfield  Town 
Company  v.  Maris,  11  Kan.  128;  Jones  v.  City  of  Petaluma, 
38  Cal.  397;  Alemamj  v.  City  of  Petaluma,  38  Cal.  554.) 

It  must  also  be  remembered  that  the  act  of  congress  is 
the  paramount  law,  and  that  the  legislature  of  this  state,  in 
prescribing  the  rules  and  regulations  for  the  execution  of 
the  trust  arising  under  said  act  of  congress,  cannot  limit  or 
extend  the  rights  of  claimants,  or  dispose  of  the  trust  in 
any  other  manner  than  is  prescribed  by  the  act  of  congress; 
and,  if  there  is  any  provision  to  that  effect  in  the  statute  of 
this  state,  it  is  clearly  inoperative  and  void.  (  Winfield  Town 
Cwnpany  v.  Maris,  supra.) 

There  is  nothing  in  the  act  of  congress  which  limits  the 
proof  upon  the  part  of  the  respective  claimants  to  their 
interest  in  the  land  al^  it  existed  at  the  time  of  the  entry. 
We  are  of  opinion  that  if  the  land  in  controversy  in  this 
suit  was  at  that  time  vacant  and  unoccupied,  as  alleged  in 
plaintiff's  complaint,  it  was  subject  to  location  and  Occu- 
pancy by  any  person  at  any  time  prior  to  the  issuance  of  a 
patent.    Until  the  patent  issues  the  government  does  not 
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part  with  its  title.  It  seems  to  us  quite  clear  that  it  was 
not  the  iutention  of  congress,  nor  of  the  legislature  of  this 
state,  that  the  unoccupied  lands  within  the  town-site  at  the 
time  of  the  entry  by  the  judge  should  become  theJ  property 
of  the  citizens  of  the  town.  Section  8  of  tlie  act  of  the 
legislature  of  this  state  only  provides  for  the  public  «ale  of 
such  lots  as  are  not  legally  conveyed  to  the  proper  owners 
before  the  expiration  of  one  year  after  the  same  shall  be 
passed  upon  by  the  judge;  or,  in  case  of  contest,  within 
thirty  days  after  such  contest  is  finally  determined,  and  all 
lots  that  have  not  been  conveyed  shall  then  be  sold  to  the 
highest  bidder  and  the  proceeds  applied  as  provided  for  in 
said  section. 

From  this  construction  of  the  law  it  follows  that  the  court 
did  not  err  in  overruling  the  demurrer  to  plaintiff's  com- 
plaint. 

Instructions  one  and  two  as  given  by  the  court  are  not 
erroneous.  This  court  has  twice  decided  that  to  entitle  an 
applicant  under  the  law  of  congress,  or  of  this  state,  to  a 
deed,  he  must  be  an  actual  occupant  or  entitled  to  the  oc- 
cupancy of  the  land.  {Treadwayy.  Wilder^  8  Nev.  98;  9 
Nev.  67.) 

The  land  department  of  the  government,  in  its  rulings, 
declares  that  the  only  beneficiaries  of  the  trust,  under  the 
town-site  law,  are  the  occupants  of  the  town.  (1  Lester, 
Land  Laws,  435.)  The  several  courts  wherein  this  question 
has  been  presented  have  uniformly  announced  the  same 
doctrine.  {Leech  v.  lianch,  3  Min.,  451;  Carson  v.  Smilh, 
12  Min.,  560;  Cashx.  Spaldmg,S  Mich.,  213;  Winfidd  Totvn 
Company  v.  Maris,  11  Kan.,  148;  Shen^y  v.  Sampsoriy  11 
Kan.,  615.) 

These  decisions  were  nearly  all  rendered  under  the  act  of 
congress,  approved  May  23,  1844  (5  U.  S.  Stat.  657),  but 
the  provisions  of  the  act  of  1867,  in  So  far  as  this  question  is 
concerned,  are  identical  with  the  provisions  of  the  act  of 
1844. 

T<f  be  an  occupant,  the  party  must  have  the  actual  use  or 
possession  of  the  land.  The  acts  necessary  to  constitute 
possession  must,  in  a  great  measure,  always  depend  upon 
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the  character  of  the  land,  the  locality  and  object  for  which 
it  is  taken  up.  Bat  in  all  cases  where  a  party  relies  solely 
upon  possession,  there  must  be  a  subjection  of  the  land  to 
the  will  and  control  of  the  claimant.  The  occupant  must 
assert  an  exclusive  ownership  over  the  land,  and  his  acts 
must  at  all  times  be  in  harmony  with  his  title.  His  posses- 
sion must,  in  the  language  of  the  authorities,  be  apparent, 
open,  notorious,  unequivocal,  pedis  possessio,  carrying  with 
it  the  evidences  and  marks  of  ownership.  (Eureka  ^lining 
and  Smelling  Company  v.  Way,  11  Nev.  171,  and  authorities 
there  cited.) 

The  second  instruction  is  inartificially  drawn,  and  con- 
tarns  matters  which,  under  the  proofs,  were  not  strictly  at 
issue  in  this  case;  but  it  is  evident  that  the  jury  were  not 
misled  thereby  to  the  prejudice  of  the  defendant.  There 
was  no  proof  tending  to  show  that  the  defendant  ever 
stretched  a  wire  around  any  portion  of  block  18,  until  long 
after  the  rights  of  plaintiff  were  acquired.  Conceding  it  to 
be  true  that  defendant  by  placing  posts  around  the  block 
in  1861,  and  digging  a  ditch  around  it  and  building  a  cabin 
on  one  corner  of  it  in  1865,  had  planted  a  germ  which  might 
expand  and  open  into  a  title;  or,  for  argument  sake,  con- 
ceding that  in  the  year  1865,  during  the  occupancy  of  Pride, 
that  defendant's  title  was  good  as  against  every  one,  except 
the  government  of  the  United  States.  Yet  it  must,  as  we 
think,  be  admitted  that  if  the  defendant  failed  to  do  such 
acts  as  were  necessary  to  complete  and  perfect  his  title,  or 
failed  to  keep  his  title  good  by  keeping  actual  possession  of 
the  land,  and  that  if  the  land  was  abandoned  by  him,  or  left 
vacant  and  unoccupied  prior  to  the  entry  of  plaintiflf,  then 
it  certainly  follows  that  defendant  could  not  strengthen  his 
claim  to  the  land  by  any  acts  committed  by  him  after  the 
actual  occupancy  of  the  premises  by  plaintiff  and  his 
grantors. 

The  third  and  fourth  instructions  given  by  the  court 
clearly  and  correctly  state  the  rule  of  law  applicable  to  the 
particular  facts  of  this  case. 

The  court  did  not  err  in  overruling  defendant's  motion 
for  a  new  trial.    At  the  time  Douglas  entered  upon  and  took 
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up  the  lots  lu  controversy  tliey  were  not,  as  testified  to  by 
him,  claimed  by  any  person,  nor  did  any  person  at  any  time 
during  his  occupancy  assert  any  claim  to  the  land. 

After  the  year  1865,  the  defendant  did  not,  nor  did  any 
one  in  his  behalf,  reside  upon  the  land.  He  did  not  cul- 
tivate it;  lie  did  not  inclose  it;  he  did  not  use  it  for  any  pur- 
pose whatever.  In  short,  he  did  not  exercise  any  acts  of 
dominion  or  control  over  the  land  until  1873,  after  the 
plaintiff's  rights  had  been  acquired.  Under  these  circum- 
stances the  rights  which  defendant  had  to  the  land  in  con- 
troversy in  1865  were  lost  by  his  failure  to  keep  his  claim 
good,  and  thereafter  any  person  had  the  right  to  enter  upon 
and  take  possession  of  said  laud  and  become  an  actual  oc- 
cupant thereof. 

From  the  evidence  in  this  case  we  are  satisfied  that  at  the 
time  of  the  issuance  of  the  patent  by  the  United  States  the 
plaintiff's  right  to  the  possession  of  the  land  was  superior 
to  the  claim  of  the  defendant,  and  that  the  verdict  of  the 
jury  was  right. 

The  judgment  of  the  district  court  is  affirmed. 

Beatty,  J.,  concurring: 

The  law  under  which  this  controversy  is  conducted  (Stat. 
1869,  p.  68;  Stat.  1871,  p.  123)  requires  the  town-site 
trustee  to  give  public  notice  of  the  receipt  of  the  patent, 
and  provides  that  all  claims  to  town  lots  which  are  not  pre- 
sented within  six  months  after  the  first  publication  of  such 
notice  shall  be  forever  barred.  It  does  not  require  or  au- 
thorize the  trustee  to  take  or  to  demand  any  proofs  of  the 
validity  of  the  claims  presented,  but  seems  to  contemplate 
that,  except  in  case  of  adverse  claims  to  the  same  lot  or  par- 
cel of  land,  he  shall  at  the  expiration  of  the  time  for  filing 
claims,  as  a  matter  of  course,  convey  to  all  persons  the  lots 
or  parcels  claimed  by  them  respectively. 

In  case  of  a  contest,  provision  is  made  for  litigating  the 
adverse  claims  in  the  courts,  and  when  the  case  is  finally 
decided,  the  result  is  io  be  certified  to  the  trustee,  who  is 
required  to  convey  the  title  to  the  prevailing  party. 

It  seems  to  me  impossible  to  reconcile  these  provisions 
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of  the  law  with  the  theory  of  the  appellant  that  it  was  the 
intention  of  the  Nevada  legislature  to  confine  the  right  of 
pre-emption  to  those  who  were  occupants  within  the  town- 
site  at  the  date  of  the  entry.  It  is  true  the  language  quoted 
in  the  opinion  of  the  court,  from  section  2  of  the  act,  taken 
by  itself,  does  warrant  that  construction.  But  that  Ian- 
guage,  so  construed,  is  repugnant  to  the  provisions  above 
referred  to,  prescribing  rules  for  the  guidance  of  the  trustee. 
If  it  had  been  intended  to  confine  the  rightT  of  pre-emption 
to  those  who  were  occupants  at  the  date  of  the  entry,  surely 
some  provision  would  have  been  made  for  the  taking  of 
proofs  of  such  occupancy  by  the  trustees  in  uncontested 
cases,  and  it  would  not  have  been  assumed,  as  it  seems  to 
have  been,  that,  in  all  contested  cases,  some  one  of  the 
contestants  must  necessarily  prevail  and  thereby  become 
entitled  to  a  conveyance  from  the  trustees.  Under  the  law 
as  it  stands,  all  that  is  required  of  the  claimant  of  any  lot 
is  that  he  shall,  within  six  mouths  of  the  first  publication 
of  a  notice  of  the  receipt  of  the  patent,  sign  a  statement  in 
writing  containing  a  correct  description  of  the  particular  par- 
cel or  parcels  which  he  claims  to  be  entitled  to  receive,  and 
deliver  the  same  to  the  trustee.  If  his  claim  is  not  contested 
within  the  time  allowed  for  filing  claims,  there  is  no  pro- 
vision for  any  other  proceedings  whatever,  and  it  follows 
necessarily  that  the  trustee  must  make  deeds,  as  a  matter  of 
course,  in  uncontested  cases,  or  else  that  he  may  arbitrarily 
demand  proofs  and  compel  claimants  who  have  fulfilled 
every  requirement  of  the  statute  to  resort  to  the  courts  for 
the  means  of  compelling  him  to  act.  I  cannot  believe  that 
the  legislature  intended  to  invest  the  trustee  with  any  such 
arbitrary  discretion.  On  the  contrary,  the  whole  idea  of 
the  law  seems  to  have  been  (his:  All  claimants  must  file 
their  applications  within  a  certain  lime.  Those  which  are 
not  filed  within  a  certain  time  shall  be  forever  barred.  Con- 
sequently, in  cases  where  there  is  no  contest,  as  no  one  but 
the  claimant  is  interested  in  the  matter,  he  ought  to  have 
his  deed  without  further  trouble  or  expense;  and  incases 
where  there  is  a  contest,  as  no  one  is  interested  in  the  mat- 
ter except  the  contestants,   that  one  who  shows  the  best 
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right,  as  among  themselves,  to  the  occupancy  of  the  prem- 
ises, should  prevail  and  get  his  deed.  This  conclusion  is 
inevitable,  if  I  have  correctly  apprehended  the  provisions  of 
the  law  with  respect  to  contests  between  adverse  claimants; 
for  no  such  contingency  as  a  failure  on  the  part  of  all  the 
claimants  appears  to  have  been  contemplated,  although  it 
is  obvious  that,  of  several  claimants  of  the  same  parcel,  no 
one  of  them  might  be  able  to  prove  an  occupancy  by  him- 
self or  his  predecessors  at  the  date  of  the  entry. 

This  very  case  affords  a  striking  illustration  of  the  ab- 
surd results  which  would  follow  from  the  construction  of  the 
law  contended  for  by  the  appellant.  The  respondent,  by 
his  grantors  and  predecessors,  was  in  possession  of  the  lot 
in  controversy  long  before  the  issuance  of  the  patent,  but 
not  at  the  date  of  the  entry  of  the  town  site.  The  appellant 
had  occupied,  but,  according  to  the  proof,  had  abandoned, 
the  premises  long  before  the  entiy.  There  is  no  possible 
construction  of  the  laws  of  congress  or  of  this  state  under 
which  he  would  be  entitled  to  a  deed,  and  yet  if  his  posi- 
tion is  tenable  the  respondent  cannot  prevail  in  the  contest, 
and,  because  the  respondent  cannot  prevail,  he  must.  This 
result  is  brought  about  in  the  following  manner:  The 
respondent,  being  the  actual  present  occupant  of  the  dis- 
puted premises,  was  naturally  the  first  to  apply  for  a  deed. 
The  appellant  subsequently  filed  his  adverse  claim.  Under 
the  statute  the  contest  was  transferred  to  the  district  court, 
and  there,  by  express  provision  of  the  law,  the  first  claim- 
ant was  plaintiff,  the  second  claimant  defendant.  The 
plaintiff  filed  a  complaint  setting  out  the  particulars  of  his 
claim,  and  the  defendant  demurred.  If  his  constmction  of 
the  law  is  correct,  his  demurrer  should  have  been  sustained, 
and,  us  the  plaintiff  could  not  have  amended,  there  would 
have  been  nothing  for  the  court  to  do  except  to  give  judg- 
ment for  the  defendant  and  certify  the  result  to  the  trustee, 
who,  under  the  law,  must  have  given  him  a  deed,  although 
he  had  not  shown,  and  never  could  have  shown,  any  right 
to  it  whatever.  This,  it  seems  to  me,  is  a  complete  redactio 
ad  ahsiirdum.  It  never  could  have  been  intended  that  a 
contestant  without  the  shadow  of  a  claim  to  a  lot,  should 
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obtain  a  deed  for  it,  merely  because  the  occupant  and  first 
applicant  for  a  deed  could  not  plead  or  prove  an  occu- 
pancy antedating  the  entry.  There  is,  in  my  opinion,  no 
other  sensible  construction  of  the  law  than  that  above  indi- 
cated: that,  when  there  is  but  one  cli^im  filed  within  the 
time  allowed  for  that  purpose,  as  all  other  claims  are  forever 
barred,  the  claimant  who  has  filed  his  application  shall 
receive  his  deed,  as  a  matter  of  course,  and  when  more 
than  one  claim  has  been  filed,  the  courts  to  which  the  con- 
test is  transferred  have  only  to  try  the  right  of  occupancy 
as  between  the  contestants.  By  the  terms  of  the  law,  all 
other  rights  are  barred  by  the  failure  to  file  claims  in  time^ 
and  as  there  is  no  right  anywhere  superior  to  that  of  the 
contestants,  it  is  only  reasonable  that  the  most  meritorious 
of  them  should  prevail. 

To  reconcile  the  language  of  section  2  of  the  act  to  this 
view  of  its  general  scope  and  intent,  it  is  only  necessary  to 
suppose  that  that  language  is  to  be  limited  in  its  application 
to  cases  in  which  there  was  an  occupation  at  the  date  of  the 
entry,  and  that  it  does  not  apply  to  cases  in  which  the  land 
was  vacant  and  unoccupied  at  that  date. 

It  will  be  seen  that  I  have  thus  far  confined  myself  to  a 
discussion  of  the  state  law,  without  referring  to  the  terms 
or  the  construction  of  the  act  of  congress.  I  have  done  so 
for  the  reason  that  the  appellant  bases  his  argument  exclu- 
sively upon  the  provisions  of  the  state  law,  and  because,  as 
above  stated,  there  is  no  possible  construction  of  the  law  of 
congress  under  which  he  could  have  claimed  the  right  to  a 
deed  from  the  trustee.  But  the  law  of  congress  is  undoubt- 
edly the* paramount  law,  and  must  be  allowed  a  controlling 
force  so  far  as  its  provisions  extend.  It  allows  the  entry 
and  purchase  of  town-sites  in  trust  for  the  **occupants." 
The  word  "occupants"  as  used  in  the  act  of  congress  must 
have  some  definite  meaning,  and  it  is  of  great  practical  im- 
portance whether  it  shall  be  construed  to  include  those  only 
who  were  occupying  at  the  date  of  the  entry,  or  to  extend 
to  those  who  commenced  occupying  at  any  time  thereafter. 
In  the  opinion  of  the  court,  and  of  the  district  judge,  it  in- 
cludes all  who  occupy  before  the  issuance  of  the  patent. 
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This  conclusion,  however,  is  opposed  to  the  decision  in  the 
Minnesota  cases  referred  to  in  the  opinion  of  the  court  and 
to  the  intimations  of  opinion  contained  in  the  Michigan  and 
Kansas  cases.  The  result  of  those  cases  seems  to  be  that 
the  rights  of  occupants  of  town-sites  all  relate  to  the  date  of 
the  entry;  that  all  parcels  of  land  occupied  at  that  date 
must  go  to  the  occupants,  their  heirs  and  assigns,  and  that 
the  unoccupied  parcels  within  the  town-site  at  the  date  of 
the  entry  belong  to  the  town,  as  a  community.  To  my  mind 
neither  of  these  opposing  views  is  perfectly  satisfactory, 
and,  us  it  appears  to  me  to  be  unnecessary  to  decide  the 
question  in  order  to  reach  a  conclusion  in  this  case,  I  prefer, 
so  far  as  I  am  concerned,  to  leave  it  undecided  until  a  case 
arises  in  which  it  is  necessarily  involved.  For  the  purposes 
of  this  case  it  is  sufficient  to  say  that,  under  the  state  law, 
the  plaintiff  was  entitled  to  prevail.  The  defendant  had  no 
rights  under  the  law  of  congress;  and,  if  the  town  commu- 
nity or  any  other  person  had  or  have  any  rights  under  that 
law  superior  to  those  of  the  plaintiff,  they  are  not  in  ques- 
tion here  and  are  not  concluded  by  the  decision  in  favor  of 
the  plaintiff.  If  the  result  is  to  give  him  a  deed  for  a  lot 
that  belongs  to  the  community  of  Silver  city,  the  defendant 
at  least  has  no  right  to  complain. 

For  these  reasons  I  concur  in  affirming  the  judgment. 


[No.  782.] 

GEOKGE  S.  ELDER  et  al..  Appellants,  v.  JAJIES  R. 

SHAW;  Respondent. 

Statement  on  Motion  fob  New  Tbimj — Insuppicienct  op  Eyidenoe. — An 
assignment  of  error  upon  the  gronnd  of  insufficiency  of  evidence  to 
justify  the  findings  and  judgment  will  bo  disregarded,  unless  it  specifies 
the  particulars  in  which  such  evidence  is  alleged  to  be  insufficient. 

Equity  when  not  the  Pbopeb  Kemedy.— A  suit  in  equity  to  enjoin  the  as- 
signment of  an  undertaking  on  attachment,  or  the  commencement  of  an 
action  thereon,  upon  the  ground  that  said  undertaking  is  void  ab  iniiio, 
will  not  be  maintained,  as  the  parties,  in  the  event  of  a  suit  upon  the 
undertaking,  would  have  a  complete  remedy  at  law. 
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Appeal  from  the  District  Court  of  the  Third  Judicial 
District,  Lyon  County. 
The  facts  appear  in  the  opinion. 

2!  W.  W.  Davies  and  TJiomas  Wells,  for  Appellants: 

I.  The  attachment  was  fraudulently  procured,  and  was 
void  ab  initio.  The  bond  given  to  release  it  cannot  be  en- 
forced at  law.  (Drake  on  Attachment,  sees.  416,  173  a, 
274  et  seq. ;  Drummond  v.  Stewart,  8  Iowa,  341.) 

II.  Unless  enjoined,  the  bond  may  be  assigned  to  an  in- 
nocent purchaser.  (3  Daniel  Ch.  Pr.  1726,  1755,  and  1756; 
Hilliard  on  Judgments,  291  et  seq,) 

in.  The  district  court  had  full  power,  under  the  well 
established  rules  of  equity  jurisprudence,  to  enjoin  the  en- 
forcement of  this  bond.  (3  Daniel's  Ch.  PL  &  Pr.  1755- 
56;  2  Story's  Eq.  Jur.,  sees.  953,  906-7;  Osborn  v.  U,  S. 
Bank,  9  Wheaton,  738;  Eden  on  Inj.,  2  Ames's  Ed.  341- 
45;  Darst  v.  Brockway,  11  Ohio,  462;  Atlantic  De  Laine  Co. 
V.  I'redick,  6  E.  I.  171;  2  Nev.  154;  7  Barb.  253;  1 
Denio,  184;  9  Ark.  159;  7  La.  668;  5  Ark.  457;  14  La.  82; 
Drake  on  Attachment,  sec.  317.) 

John  Powell,  Jr.,  for  Respondent: 

I.  The  plaintiff  has  a  speedy  and  adequate  remedy  by  an 
ordinary  action  at  law,  and  a  court  of  equity  will  not  inter- 
pose to  enjoin  the  proceedings.  (4  Cal.  177;  .7  Cal.  276;  30 
Cal.  325;  32  Cal.  265;  Earner  v.  Kane,  7  Nev,  612;  Connery 
V.  Sidft,  9  Nev.  39.) 

By  the  Court,  Leonard,  J. : 

Ou  the  thirtieth  of  November,  1874,  respondent  Shaw 
commenced  an  action  in  the  justice  court,  Silver  City  town- 
ship, Lyon  county,  in  this  state,  against  one  J.  B.  Laws,  to 
recover  one  hundred  and  thirty  dollars,  alleged  to  be  due 
for  feeding  stock.     An  attachment  was  demanded  and  reg- 
ularly issued,  so  far  as  appears  on  the  face  of  the  papers; 
eight  horses  and  a  wood  wagon  were  attached  as  the  prop- 
erty of  defendant,  Laws,  by  the  constable  of  said  town- 
sliip.    For  the  purpose  of  obtaining  a  release  of  the  prop- 
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erty,  the  plaintifife  in  this  suit  executed  and  delivered  to  the 
constable  the  following  document,  to  wit: 

"Justice  Court,  Silver  City  Township,  Lyon  County, 
Nevada,  e/l  B,  Shaw  v.  J,  B.  Laws,  undertaking  on  release 
of  property — Whereas,  there  has  been  an  attachment  levied 
this  daj'  on  eight  horses  and  one  wagon  belonging  to  the 
above  defendant,  by  one  Sanford  Spaulding,  constable  of 
Silver  City  township,  Lyon  county,  Nevada,  we,  the  under- 
signed, do  undertake  on  the  part  of  said  defendant,  that  the 
said  horses  shall  be  forthcoming  when  called  for  by  any  court 
having  jurisdiction  over  the  above  entitled  action,  together 
with  one  wood-wagon,  and  in  default  thereof  we  will  pay  all 
damages  which  the  plaintiff  may  sustain  thereby. 

**  Witness  our  hands  and  seals,  this  thirtieth  day  of  Novem- 
ber, 1874. 

"Geo.  S.  Elder,  [l.  s.] 

"C.  Becker,  [l.  s.]" 

This  document  was  accepted  by  the  constable  and  the 
property  released  from  attachment.  A  jury  trial  was  had  in 
the  justices'  court  and  a  verdict  rendered  for  defendant  Laws. 
Thereupon  judgment  for  costs  was  entered  against  plaintiff 
Shaw,  who  appealed  to  the  district  court,  where  a  jury  trial 
was  waived,  and  the  findings  and  judgment  of  the  court  were 
for  plaintiff.  At  both  trials  defendant  pleaded,  and  claimed 
to  have  proven,  that  the  demand  upon  which  the  action  was 
brought  had  been  fully  paid  by  a  conveyance  of  certain  real 
property  from  one  Jones  to  the  plaintiff  Shaw.  The  said 
conveyance  was,  on  its  face,  an  absolute  deed,  and  the  con- 
sideration named  was  three  hundred  and  eighty  dollars  gold 
coin.  At  each  trial  plaintiff  claimed  that  the  conveyance, 
when  executed,  was  intended  as  a  mortgage,  and  the  real 
issue  was,  whether  the  deed  was  in  fact  absolute,  and  that, 
as  a  consequence,  the  debt  sued  on  was  extinguished,  or, 
by  the  intention  of  the  parties,  a  mortgage.  From  the 
somewhat  conflicting  testimony,  the  appellate  court  found 
the  latter  to  be  the  fact,  and  rendered  judgment  for  plaintiff 
for  one  hundred  and  thirty  dollars  and  costs.  Subsequently 
these  plaintiffs  brought  this  suit  in  the  said  district  court 
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for  the  purpose  of  enjoining  defendant  herein  from  assigning 
said  document  or  instituting  any  action  thereon  against 
plaintiffs  or  either  of  them,  and  for  judgment  declaring  the 
same  null  and  void  and  that  it  be  canceled. 

On  the  trial,  at  the  conclusion  of  plaintiff's  proofs,  defen- 
dant, by  his  counsel,  moved  for  a  nonsuit  upon  various 
grounds.  The  motion  was  taken  under  advisement  by  the 
court  and  defendant  introduced  his  evidence.  When  the 
proofs  were  all  in,  the  court  granted  the  motion  for  nonsuit, 
and  rendered  judgment  in  favor  of  defendant  for  his  costs. 
Plaintiffs  duly  excepted. 

Plaintiffs  moved  for  a  new  trial  on  the  following  grounds: 
"First.  On  the  ground  of  insufficiency  of  evidence  to  justify 
the  findings  and  judgment  of  the  court,  and  because  the 
same  is  against  law;  Second.  Errors  in  law,  which  oc- 
curred at  the  trial,  then  and  there  excepted  to  by  plaintiffs." 

The  first  assignment  will  be  disregarded,  inasmuch  as 
the  statement  does  not  **  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient." 

Under  the  last  assignment  the  particular  error  stated  as 
the  one  upon  which  plaintiffs  will  rely,  is  the  granting  of 
the  motion  for  a  nonsuit,  then  and  there  duly  excepted  to 
by  plaintiffs,  the  assigned  error  being  thus  stated:  "That 
the  findings,  decision  and  judgment  of  the  court  are  against 
law  iu  this :  That  it  was  shown  on  the  trial  that  the  under- 
taking in  question  was  obtained  by  the  wrongful  &nd  fraud- 
ulent affidavit  of  the  defendant  in  his  suit  against  Laws,  set 
forth  in  the  bill  in  this  cause." 

It  plainly  appears  from  the  statement  in  this  case  that  the 
deed  from  Jones  to  Shaw  was  intended  as  a  mortgage,  and 
that  it  was  given  and  accepted,  in  part,  to  secure  the  pay- 
ment of  the  Baid  sum  of  one  hundred  and  thirty  dollars  due 
from  Laws  to  Shaw. 

The  debt  having  been  secured  by  a  mortgage,  appellants 
claim  that  under  the  statute  the  writ  of  attachment  was  im- 
properly issued;  that  the  bond  in  question  was  void  ab 
initioj  and  that  it  could  not  be  enforced  in  an  action  at  law. 
So,  too,  it  was  held  by  the  court  below.  If  this  be  true, 
then  certainly  there  was  no  occasion  for  a  suit  in  equity,  for 
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in  any  event  appellants  would  then  have  a  perfect  and  ade- 
quate defense  in  an  action  at  law.  If  respondent  should 
sue,  counsel  for  appellants  say  they  would  have  a  good  de- 
fense at  law;  but  they  intimated  in  the  argument,  that  if 
the  document  in  question  should  be  assigned  to  an  innocent 
purchaser  without  notice,  then  appellants  might  not  be  able, 
successfully,  to  interpose  their  defense.  But  such  is  not 
the  case.  To  an  action  brought  upon  such  a  chose  in  action 
as  the  one  in  question,  appellants'  defense  would  be  as  com- 
plete, in  case  they  were  sued  by  an  assignee,  as  it  would  be 
if  the  suit  was  brought  by  respondent.  (Sec  5,  Civ.  Prac. 
Act.) 

In  any  event,  then,  should  an  action  be  instituted  upon 
the  document  in  question,  appellants  would  have  all  the 
means  of  defense  to  which  they  are  entitled.  In  other 
words,  they  would  have  a  complete  remedy  at  law.  If  the 
instrument  is  void  or  voidable,  as  claimed  by  appellants, 
should  the  necessity  arise,  they  could  avail  themselves  of 
such  plea  and  defense. 

Equity  will  interpose  only  when  the  remedy  at  law  is  not 
adequate  or  complete.  {Butler  et  aL  v.  Durham,  2  Ga.  413; 
Hamer  v.  Kane,  7  Nev.  63.)  Besides,  although  respond- 
ent's insolvency  and  his  inability  to  respond  in  damages  are 
alleged  in  the  bill,  yet  these  allegations  are  fully  denied  in 
the  answer,  and  there  was  no  proof  to  sustain  either. 

We  are  of  the  opinion  that  the  court  below  did  not  abase 
its  sound  discretion,  and  the  judgment  of  nonsuit  is 
affirmed. 
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Aignment  for  Appellant. 


[No.  800.] 

CHARLES  THUNDER,  Respondent,  v.  ROBERT  E. 

BROWN,  AprELLANT. 

QUESnONB  ASEED  WITNESS  TO  BeTBESH  HIS  MeMOBT — DlBOBETION  OV  GoUBT. 

—In  a  suit  upon  a  lost  note,  after  defendant  had  introduced  evidence  to 
show  that  plaintiff  in  making  inquiries  of  his  friends  for  the  lost  papers 
never  mentioned  the  uote«  plaintiff 's  counsel  in  rebuttal  was  allowed  to 
ask  this  question:  "In  order  to  call  your  attention  to  the  fact  whether 
or  not  he  (plaintiff)  mentioned  the  loss  of  the  note,  I  now  ask  you  what 
reply  you  made  to  him  ?"  Held,  that  the  court  did  not  abuse  its  discretion 
ia  allowing  the  question  for  the  purpose  offered. 

bill— Answer  op  Witness — When  Pbejudicial. — The  witness  answered  : 
"I  remember  what  I  said:  If  you  have  lost  those  papers  Brown  will 
never  pay  you:"  Held,  inadmissible  as  evidence  for  the  reason  that  it  was 
a  direct  attack  upon  the  character  of  the  defendant  when  his  character 
for  honesty  had  not  been  put  in  issue. 

Ideh.— When  an  answer  is  given  prejudicial  to  a  party  that  is  not  respon- 
sive to  the  question  asked,  he  must  move  the  court  to  strike  it  out,  or  he 
cannot  in  the  appellate  court  complain  of  the  answer  given  by  the 
witness. 

Appeal  froiji  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  Wren  and  Crittenden  Thornton^  for  Appellant: 

I.  The  question  asked  of  the  witness  McCullough  was 
improper.  Whatever  McCullough  said  to  the  plaintiff  was 
not  a  declaration  by  which  the  defendant  could  have  been 
bound.  The  defendant  was  not  present  at  the  conversation. 
He  did  not  admit  the  truth  of  his  answer,  either  by  silence 
or  express  assent. 

McCullough  was  not  the  loser  of  the  note  nor  the  finder. 
He  was  not  present  when  it  was  lost  or  found.  How  then, 
under  any  circumstances,  can  his  remark  be  deemed  a  part 
of  the  res  gestoR,  or  a  declaration  which  could  bind  the 
defendant?  The  answer  was  as  objectionable  as  the  ques- 
tion, and  on  precisely  the  same  grounds.  It  was  directly 
responsive  to  the  question. 

II.  The  answer  of  McCullough  was  an  attack  upon  the 
character  of  a  witness  in,  and  party  to,  a  civil  case.  Such 
evidence  is  only  admissible  in  cases  in  which  the  cause  of 
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action  involves  the  moral  or  legal  turpitude  of  the  party. 
(1  Greenl.  Ev.,  sec.  54,  and  cases  cited;  1  Phillip's  Ev., 
757,  and  notes;  Fowler  v.  Aetna  F.  In.  Co.,  6  Conn.  673; 
Pratt  Y.  Andrews,  4  Const.  493;  Thompson  v.  Bowie,  4  Wall. 
(N.  T.)  471.) 

m.  The  court  cannot  infer  that  the  verdict  would  have 
been  the  same  if  the  erroneous  testimony  had  not  been  ad- 
mitted. (Spanagel  v.  Bellinger,  34  Cal.  476;  Osgood  r.  Man- 
hattan  Co.,  3  Cow.  612;  Marquand  v.  Webb,  16  John.  89; 
Sweeny  v.  BeUly,  42  Cal.  407;  Rice  v.  JBkath,  39  Cal.  612; 
Leonard  v.  Kingsley,  50  Cal.  630.) 

John  T.  Baker,  for  Bespondent : 

The  question  asked  McCullough  was  proper  under  the 
circumstances  of  this  case.  But  if  there  was  any  error,  it 
could  not  have  prejudiced  the  defendant's  case,  as,  leaving 
out  the  testimony  of  the  witness  McCullough  there  was  a 
fair  preponderance  of  testimony  in  favor  of  the  plaintiff. 
All  the  testimony  shows  that  the  verdict  was  clearly  right, 
and  it  should  not  be  disturbed,  because  there  is  sufficient 
evidence,  without  that  which  is  complained  of  to  justify  the 
verdict.  {Bobbins  v.  Lincoln,  12  Wis.  1.) 

By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  upon  a  promissory  note,  executed  by 
defendant  Brown,  for  the  sum  of  one  thousand  three  hun- 
dred dollars,  in  payment  of  the  purchase-price  of  a  one-half 
interest  in  a  team  of  ten  animals  and  two  wagons,  bought 
from  plaintiff  Thunder. 

The  note  was  payable  on  the  first  day  of  January,  A.  D. 
1875.  It  is  alleged  in  the  complaint  that  the  note  was  lost, 
and  that  there  is  a  balance  due,  and  unpaid  thereon,  of 
nine  hundred  and  ninety-nine  dollars. 

The  answer  admits  the  execution  of  the  note  and  the  pur- 
pose for  which  it  was  given;  denies  that  it  was  lost  by 
plaintiff,  and  alleges  that,  in  the  early  part  of  June,  1875, 
the  defendant  paid  the  note  in  full,  took  it  up,  and  de- 
stroyed it. 

Upon  the  trial  plaintiff  testified  that  the  note  was  lost  in 
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the  early  part  of  the  month  of  June,  A.  D.  1875.  The  evi- 
dence offered  by  the  respective  parties,  as  to  the  loss  and 
payment  of  the  note  was  conflicting. 

In  the  course  of  the  trial  the  defendant,  for  the  purpose 
of  disproving  the  loss  of  the  note,  offered  in  evidence  an 
advertisement  which  the  plaintiff  caused  to  be  published  in 
iheExneko,  Sentinel  on  the  seventeenth  day  of  June,  a.d.  1875, 
to  the  effect  that  plaintiff  had  lost  a  certain  bill  of  sale  for 
a  team  of  ten  animals  and  certain  receipts  for  coal.  No 
mention  was  made  of  the  promissory  note  which  plaintiff 
testified  he  had  lost  at  the  same  time.  It  is  stated  in  the 
brief  of  counsel  for  appellant  that  testimony  was  also  intro- 
duced by  the  defendant  tending  to  prove  than  the  plaintiff, 
in  making  inquiries  of  his  friends  and  acquaintance  for  the 
lost  papers,  never  mentioned  the  note. 

In  rebuttal  of  this  testimony,  the  plaintiff  called  as  a  wit- 
ness one  G.  K.  McCullough,  who  testified  that  plaintiff 
came  to  him  in  the  month  of  June,  1875,  and  stated  that  he 
had  been  on  a  spree  and  had  lost  all  his  papers  against 
Brown  for  the  sale  of  the  team,  but  did  not  mention  any 
particular  papers. 

Plaintiff's  counsel  then  asked  the  witness  this  question: 
"  In  order  to  call  your  attention  to  the  fact  whether  or  not 
he  mentioned  the  loss  of  a  note,  I  now  ask  you  what  reply 
you  made  to  him  ?  "  Counsel  for  the  defendant  objected  to 
the  question,  "  on  the  grounds  of  incompetency,  irrelevancy 
and  immateriality."  The  objection  was  overruled  and  de- 
fendant excepted  to  the  ruling  of  the  court.  The  witness 
answered  the  question  as  follows:  ^'I  remember  what  I 
said:  *If  you  have  lost  those  papers.  Brown  will  never  pay 
yon.'  I  am  of  the  impression  that  he  mentioned  the  note, 
bnt  I  am  not  sure." 

The  jury  found  a  verdict  for  plaintiff.  Defendant  moved 
the  court  for  a  new  trial;  hence  this  appeal. 

The  only  error  assigned  and  relied  upon  by  appellant 
is  the  ruling  of  the  court  upon  the  objections  made  to  the 
questions  asked  of  the  witness  McCullough.  The  question 
was  asked  simply  for  the  purpose  of  refreshing  the  memory 
of  the  witness  as  to  whether  or  not  the  plaintiff  at  such  con- 
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versation  liad  mentioned  the  loss  of  the  note.  The  defend- 
ant seems  to  have  conceded  at  the  trial,  and  does  not  here 
deny,  that  it  was  proper  for  plaintiff,  in  rebuttal  of  the 
testimony  offered  by  defendant,  to  show,  if  he  could,  that 
he  had  mentioned  the  loss  of  the  note  to  his  friends  and 
acquaintance. 

Under  these  circumstances  we  are  of  the  opinion  that  the 
question  was  one  which  the  court,  without  exceeding  the 
reasonable  limits  of  its  discretion,  had  the  right  to  allow 
for  the  sole  purpose  of  refreshing  the  memory  of  the  wit- 
ness, although,  in  our  judgment,  it  would  have  been  much 
better  for  the  court  to  have  compelled  counsel  to  so  shape 
his  question  as  not  to  call  for  a  direct  answer  as  to  what  the 
witness  said. 

The  expression  of  the  witness,  *'  If  you  have  lost  those 
papers.  Brown  will  never  pay  you,"  was  inadmissible  as 
evidence,  for  the  reason,  as  claimed  by  appellant,  that  it 
was  a  direct  attack  upon  the  character  of  the  defendant, 
when  his  character  for  honesty  had  not  been  put  in  issue. 
But  the  question  as  asked  did  not  necessarily  call  for  an 
answer  reflecting  in  any  manner  upon  the  general  character 
of  the  defendant.  It  was  impossible  for  the  court  to  know, 
in  advance,  what  the  answer  of  the  witness  would  be.  The 
court  was  only  called  upon  to  determine  whether  the  ques- 
tion was  admissible  for  the  purpose  for  which  it  was  offered. 
When  the  answer  was  given,  tending  to  prejudice  the  de- 
fendant before  the  jury,  his  counsel  ought  to  have  moved 
the  court  to  strike  it  out.  Not  having  done  so,  he  is  not  in 
a  position  to  complain  of  the  answer  given  by  the  witness. 
{Oaudette  v.  Travis,  11  Nev.  149;  Roberta  v.  Johnson^  68  N. 
Y.  614.) 

The  judgment  of  the  district  court  is  affirmed. 
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[No.  844.] 

Ex  Parte  B.  0.  ALLEN. 

Habsas  Cobfus,  StTTFiciEMCTY  OF  PETITION. — ^A  petition  for  habeas  corpus 
which  fails  to  state  any  facts  from  which  it  can  be  inferred  that  peti- 
tioner's imprisonment  is  illegal  is  insufficient  to  authorize  the  issuance 
of  the  writ. 

Idxx— Section  368  Compiled  Laws  CoN8T]iuED.--The  provisions  of  the 
statute  that  the  writ  should  issue  ' '  where  a  party  has  been  committed 
on  a  criminal  charge  without  reasonable  or  probable  cause,"  only  ap- 
plies to  cases  where  the  evidence  given  upon  the  examination  is  insuffi- 
cient to  warrant  the  committing  magistrate  in  holding  the  prisoner  to 
answer. 

Idxm. — Petitioner  cannot  claim  the  issuance  of  a  writ  of  Juibeas  corpus  for 
the  sole  purpose  of  impeaching  the  witnesses -who  testified  against  him 
at  his  examination. 

Application  for  a  writ  of  habeas  corpus. 
The  facts  sufficiently  appear  in  the  opinion. 

By  Beatty,  J. : 

This  is  a  petition  for  the  writ  of  Jiabeaa  corpus,  in  which 
the  petitioner  alleges  that  he  is  unlawfully  imprisoned  by 
the  sheriff  of  Lander  county.  But  the  petition  fails  to 
state  any  facts  from  which  it  can  be  inferred  that  his  im- 
prisonment is  illegal,  and  is,  therefore,  insufficient  to  au- 
thorize the  issuance  of  the  writ.  {Ec  Parte  Deny,  10  Nov., 
213.) 

It  appears  that  the  petitioner  has  been  committed  for  a 
felony,  and  it  is  alleged  in  general  terms  that  the  committing 
magistrate  exceeded  his  jurisdiction,  and  that  the  petitioner 
is  imprisoned  without  reasonable  or  probable  cause.  These 
are  mere  conclusions  of  law,  not  the  statement  of  facts,  and, 
if  nothing  further  appeared  in  the  petition,  would  warrant 
the  refusal  of  the  writ.  But  the  petitioner  goes  on  to  detail 
the  proceedings  had  before  the  district  judge  of  Lander 
county  on  the  return  to  a  writ  of  habeas  corpus  heretofore 
issued  in  his  behalf,  from  which  it  appears  that  he  claims 
the  right  in  this  proceeding  to  introduce  evidence  to  rebut 
that  upon  which  the  committing  magistrate  acted  in  holding 
him  to  answer.  He  does  not  claim  (apparently)  that  there 
vfViS  not  reasonable  cause  for  his  commitment,  but  only  that 
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he  can  impeach  tbe  Avitnesses  who  testified  against  him  at 
his  examination. 

If  this  is  the  ground  upon  which  he  seeks  to  be  discharg- 
ed it  is  not  valid.  The  case  provided  for  in  the  statute  is 
"  where  a  party  has  been  committed  on  a  criminal  charge 
without  reasonable  or  probable  cause."  (1  Comp.  L.,  Sec. 
868.)  This,  of  course,  has  reference  to  the  proceedings 
prescribed  by  the  criminal  practice  act,  and  applies  only  to 
the  cases  where  the  evidence  given  upon  the  examination 
was  insufficient  to  warrant  the  committing  magistrate  in 
holding  the  prisoner  to  answer.  It  does  not  authorize  a 
retrial  in  this  proceeding  of  the  matters  then  in  issue.  The 
prisoner  19  not  entitled  to  be  discharged  upon  Jiabeas  corpus 
unless  his  imprisonment  was  unlawful,  and  his  imprison- 
ment is  not  unlawful,  no  matter  how  innocent  he  may  now 
be  able  to  prove  himself,  if  the  evidence  taken  on  his  ex- 
amination was  sufficient  to  warrant  the  belief  that  he  was 
guilty.  In  such  case  he  must  wait  until  the  charge  against 
him  has  been  ignored  by  the  grand  jury,  or  until  he  has 
been  tried  and  acquitted.  It  was  never  designed  by  the 
legislature  that  the  writ  of  habeas  corpus  should  be  put  to 
the  use  which  the  petitioner  seeks  to  put  it  to.  If  every 
person  who  has  been  held  to  answer  on  a  criminal  charge 
could,  by  this  proceeding,  compel  the  district  judges  first, 
and  each  of  the  justices  of  this  court  in  succession  after- 
wards, to  give  him  an  examination  de  novo,  and  for  that 
purpose  require  witnesses  to  attend  at  the  county-seat,  and 
here  at  Carson  from  the  remotest  comers  of  the  state  the 
cost  and  inconvenience  to  the  public  would  be  too  burden- 
some to  be  borne;  and,  therefore,  when  it  appears,  as  it 
does  in  this  case,  that  the  object  of  the  petitioner  is,  not  to 
show  that  he  was  committed  without  reasonable  cause,  but 
to  endeavor  to  rebut  the  case  made  against  him  at  his  ex- 
amination, by  the  introduction  of  new  testimony  or  by  im- 
peaching the  witnesses  for  the  prosecution,  the  writ  will  be 
denied.  I  have  submitted  this  matter  to  my  associates,  and 
am  authorized  by  them  to  state  that  they  concur  in  the  con- 
clusion that  the  petition  should  be  dismissed  upon  the 
grounds  stated.     Let  the  petition  be  dismissed. 
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[No.  797.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  NOETHERN 
BELLE  MILL  AND  MINING  COMPANY,  Appel- 
lant. 

BoABD  OF  Equalization — Complaint  against  Assksbment  fob  Taxes,  how 
Made. — A  complaint  made  by  any  person  to  the  board  of  equalization 
orally  or  in  writing,  that  an  assessment  is  too  high  or  too  low,  and  ask- 
ing that  it  be  reduced  or  raised  is  sufficient  to  authorize  the  board  to  act. 

loKM— Notice  to  bb  Given. — If  the  complaint  is  of  undervaluation,  the 
board  must  give  reasonable  notice  to  the  party  assessed  when  it  will  act 
upon  the  complaint. 

Idem— Evidence  of  Valuation — Assessor's  Statement. — Statements  made 
by  the  assessor  in  regard  to  the  valuation  of  property  before  the  board 
of  equalization,  in  his  official  capacity  and  under  the  sanction  of  his  official 
oath,  is  intended  by  the  law  to  have  the  force  of  testimony,  and  such  a 
statement  is  competent  evidence  upon  which  the  board  is  authorized  to 
act  in  raising  the  assessment. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 
The  facts  appear  in  the  opinion. 

T.  W.  W.  Davies  and  A.  W.  Crocker ^  for  Appellant: 

I.  The  action  of  the  board  of  equalization  in  increasing 
the  valuation  of  appellant's  property  without  any  legal  evi- 
dence on  which  to  base  its  action  was  unwarranted  and 
illegal.  Such  action  deprives  appellant  of  its  property 
without  due  process  of  law,  and  is  in  violation  of  article  1, 
section  8  of  the  state  constitution.  The  board  is  of  special 
and  lioiited  jurisdiction,  and  nothing  in  that  regard  is  to  be 
presumed  in  its  favor.  {State  v.  Board  Co,  Com.  WasJioe  Co. 
5  Nev.  319.)  The  board  of  equalization  must  be  governed 
by  the  laws  and  rules  regulating  the  proceedings  of  courts 
of  justice  while  engaged  in  the  discharge  of  like  duties. 
(Comp.  L.  Nov.,  sec.  3139;  People  v.  Goldtree,  44  Cal.  323.) 

II.  The  board  of  equalization  has  no  jurisdiction  to  hear 
and  determine,  except  in  complaint.  The  complaint  must 
state  sufficient  facts  to  warrant  the  board  in  its  action. 
{People  v.  Beyvolds,  28  Cal.  107;  People  v.  Flint,  39  Cal. 
670;  People  v.  Goldtree,  44  Cal.  323.)  The  unverified  jiaper 
of  the  assessor  filed  in  this  case  does  not  contain  a  single 
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statement  of  fact,  which,  if  true,  would  warrant  the  board 
in  adding  to  the  valuation  of  appellant's  property  as  re- 
turned. 

III.  The  board  of  equalization  has  no  right  to  add  to  the 
assessed  valuation  of  property  without  judicial  evidence. 
(People  V.  ReynohlSy  28  Cal.  112.)  The  statements  heard  by 
the  board  of  equalization,  not  under  oath  or  affirmation, 
were  not  judicial  evidence.  (Best  on  Evidence,  Morgan's 
notes,  par.  56,  p.  69,  sec.  59,  p.  74;  Irwin  v.  Cooky  15  Johns. 
239;  PenfieldY.  Carpemder^  13  Johns.  350;  Haswelly.  Bvssing^ 
10  Johns.  128;  Bouvier's  Diet.  Max.,  sec.  130,  2d  column, 
p.  430.) 

John  B,  Kittrellj  Aitorney-General,  for  Bespondent: 

I.  The  law  does  not  require  that  complaints  made  before 
the  board  of  equalization  should  be  verified.  (Comp.  Laws, 
sees.  1571,  1575;  Paul  v.  Beegan,  1  Nev.  327;  State  v. 
Wright,  4  Nev.  251.) 

II.  The  board  is  authorized  to  act  upon  its  own  judgment. 
(Cooley  on  Taxation,  291;  Tiueed  v.  MetcaJf,  4  Mich.  679; 
Case  V.  Dean,  16  Mich.  12;  Bellinger  v.  Gray,  51  N.  Y.  610.) 

III.  The  presumption  is  that  the  lower  court  was  sus- 
tained by  the  evidence  in  the  absence  of  a  showing  to  the 
contrary.  (Carpenter  v.  JVaddell,  1  Nev.  332;  State  v.  Bo^zds, 
2  Nev.  265;  Johnson  v.  SeptUvida,  6  Cal.  149;  Beedy.  Reed, 

V    4  Nev.  395;  Guy  v.  Washburn,  23  Cal.  111. 

.  By  the  Court,  Beattt,  J. : 

This  is  a  suit  for  delinquent  taxes,  in  which  the  state 
recovered  a  judgment,  from  which,  as  well  as  from  the 
order  of  the  district  court  overruling  its  motion  for  a  new- 
trial,  the  defendant  appeals. 

As  a  defense  to  tlie  action  the  defendant  pleaded  fraud  in 
the  assessment,  alleged  to  consist  in  this,  that  the  board  of 
equalization  added  thirty-two  thousand  two  hundred  dollars 
to  the  assessed  valuation  of  its  property,  without  any  com- 
plaint having  been  made  to  the  board  of  under-valuation 
by  the  assessor,  and  without  any  legal  evidence  to  support 
such  a  conclusion.     As  to  the  taxes  due  on  the  assessor's 
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valnation,  a  tender  was  pleaded.  The  courfc,  however, 
fonnd  that  the  action  of  the  board  of  equalization  in  rais- 
ing the  taxes  was  regular  and  valid,  and  gave  judgment  for 
the  full  amount  claimed,  including  penalties  and  costs  of 
snit. 

The  only  question  involved  in  the  appeal  is  as  to  the  cor- 
rectness of  this  findiug. 

It  is  not  pretended  that  the  valuation,  as  fixed  bjthe 
board,  was  excessive  or  unjust,  but  merely  that  it  was 
invalid,  because  the  board  had  no  complaint  or  evidence 
before  them  upon  which  they  were  authorized  to  act. 
There  may  be  a  question  whether  any  irregularity  in  the 
proceedings  of  the  board  of  equalization,  in  raising  an 
assessment,  would  constitute  a  good  defense  to  a  suit  for 
taxes,  unless  it  also  appeared  that  the  valuation  so  fixed 
was  unjust;  but  it  is  not  necessary  to  discuss  that  question 
here,  because  it  appears  that,  in  this  case,  the  proceedings 
of  the  board  were,  as  found  by  the  district  court,  regular 
and  valid. 

The  assessment-roll  was  before  them,  and  upon  that  roll 
a  certain  mill  and  water-pipe  of  the  defendant  were  assessed 
at  tbirty-five  thousand  dollars,  and  certain  improvements  on 
the  mine,  consisting  of  tramway,  etc.,  at  eight  hundred 
dollars.  Such  being  the  case,  the  following  written  com- 
plaint was  laid  before  them : 

State  of  Nevada,  County  of  Esmeralda. — ^To  the  Honorable 
the  Board  of  Equalization  in  and  for  the  County  of  Esmeralda, 
State  of  Nevada:  The  undersigned  respectfully  represents  that 
he  is  a  resident  of  tbe  county  of  Esmeralda,  and  is  now  the 
dalj  elected  and  acting  assessor  of  said  county,  and,  as  such  is 
acquainted  with  the  value  of  the  property  therein;  that  in  his 
opinion,  the  property  of  tbe  Northern  Belle  Mill  and  Mining 
Company  was  given  in  at  too  low  a  figure  by  the  superintendent 
thereof  at  the  time  of  giving  in  bis  statement.  I  would,  there- 
fore, ask  that  the  valuation  of  said  property  be  raised  as  follows: 
On  mill  and  water-pipe,  from  thirty-five  thousand  do.lars  to 
seventy-five  thousand  dollars;  on  improvements  on  tbe  mine, 
tramway,  etc.,  from  eight  hundred  dollars  to  threo  thousand 
dollars. 

All  of  which  is  respectfully  submitted. 

Dated  at  Aurora,  this  twentieth  day  of  September,  1875. 

DENNIS  THOMPSON, 

County  Assesor. 
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This,  it  is  contended,  is  not  a  sufficient  complaint  under 
the  revenue  law,  to  authorize  the  board  to  act;  because, 
first,  it  is  not  verified;  and,  second,  it  contains  no  allega- 
tion that  the  assessed  valuation  of  the  property  is  too  low; 
but  only  that  the  valuation,  as  given  in  by  the  superintend- 
ent, was  too  low,  while  there  is  nothing  to  show  that  it  was 
assessed  as  given  in.  In  answer  to  the  first  objection,  it  is 
only  necessary  to  say  that  if  the  word  "complaint,"  as 
used  in  the  revenue  law,  is  to  be  understood  in  the  same 
sense  which  belongs  to  it  as  used  in  the  civil  practice  act, 
it  does  not  follow  that  it  must  be  verified.  But  in  fact, 
there  is  no  reason  for  attributing  to  it  any  such  sense.  It 
is  not  even  required,  either  expressly  or  by  any  necessary 
imx3lication,  to  be  in  writing,  and,  if  such  was  the  intention 
of  the  legislature,  it  is  far  from  manifest  on  the  face  of  the 
law. 

What  is  clearly  required  is  that  some  one  should  com- 
plain to  the  board  (whether  orally  or  in  writing  is  not  pre- 
scribed) that  some  assessment  is  too  high  or  too  low,  and 
ask  to  have  it  reduced  or  raised.  If  the  complaint  is  of 
undervaluation,  and  the  board  find  it  necessary  to  raise  the 
valuation,  they  must  give  reasonable  notice  to  the  party  in- 
terested of  the  time  when  they  will  act  in  the  case,  and  he, 
if  he  chooses  to  appear,  has  a  right  to  be  heard  and  to  pro- 
duce evidence  before  the  matter  is  decided.  All  these  re- 
quirements of  the  law  seem  to  have  been  substantially 
complied  with  in  this  case.  It  is  true  tbe  complaint  filed 
by  the  assessor  did  not  allege  directly  and  with  scientific 
precision  that  defendant's  assessment  was  too  low,  and  that 
its  real  value  was  the  amount  to  which  the  board  was  asked 
to  raise  it.  But  it  was  sufficiently  definite,  read  in  connec- 
tion with  the  assessment,  to  be  easily  understood  in  that 
sense  by  any  man  of  common  understanding,  and  it  was 
therefore  Sufficient.  It  was  never  the  intention  of  the  legis- 
lature that  every  man  who  had  occasion  to  complain  of  an 
erroneous  valuation  of  property  before  the  board  of  equal- 
ization should  himself  be  able  to  file  a  complaint  which 
would  bear  the  test  of  a  special  demurrer,  or  tbat  he  should 
employ  a  lawyer  to  do  it  for  him.     The  substantial  require- 


Apr.  1877.]  State  of  Nevada  v.  Northebn  Belle  M.  Co.  93 

Opinion  by  Beatty,  J. 

ment  of  the  law  is  fulfilled  if  the  party  to  be  affected  by  an 
increased  assessment  has  reasonable  notice  and  an  oppor- 
tunity to  be  heard  before  the  board  acts. 

The  remaining  objection,  that  the  board  acted  in  this  case 
without  evidence  is  not  sustained  by  the  proof.  Of  course 
it  devolved  upon  the  defendant,  the  state  having  estab- 
lished a  prima  facie  case  by  the  introduction  of  the  delin- 
quent list  (C.  L.  3158),  to  prove  that  the  board  acted  with- 
out evidence  to  justify  the  increased  valuation.  But  the 
evidence  introduced  for  this  purpose  showed  that,  although 
no  witnesses  were  sworn  and  examined,  the  members  of  the 
board,  as  well  as  the  assessor,  made  statements  as  to  the 
value  of  the  property  in  question.  Whether  or  not  the 
board  could  act  upon  facts  within  the  knowledge  of  its 
members  is  a  doubtful  question,  but,  if  the  statement  of 
the  assessor  was  of  a  character  to  justify  them  in  raising  the 
assessment,  as  we  presume  it  was,  that  was  competent  evi- 
dence. 

The  law  expressly  provides  that  he,  in  person  or  by  dep- 
uty, shall  attend  the  sittings  of  the  board  of  equalization, 
and  that  he  shall  have  the  right  of  making  any  statement 
touching  assessments  as  to  which  there  are  appeals  made  to 
the  board.  Of  course  it  was  with  some  purpose  that  the 
assessor  was  allowed  to  make  statements  to  the  board,  and 
the  only  purpose  that  can  be  conceived  for  such  statements 
is  that  they  shall  influence  the  action  of  the  board  on  the 
matters  depending  before  them.  The  idea  seems  to  have 
been  that  the  statements  made  by  the  assessor  in  his  official 
capacity  and  under  the  sanction  of  his  official  oath  should 
have  the  force  of  testimony.  (See  sec.  15,  Rev.  L. ;  0.  L. 
3139.)  If  this  is  so,  and  we  think  such  is  the  meaning  of 
the  law,  it  cannot  be  said  that  the  board  acted  in  this  case 
without  any  legal  evidence. 

There  is  nothing  in  the  cases  relied  upon  by  the  appel- 
lant which  conflicts  with  the  views  herein  expressed.  The 
utmost  extent  to  which  they  go  is  that  the  board  cannot  act 
without  a  complaint  (not  necessarily  a  written  complaint) 
that  the  assessment  is  too  low,  nor  without  legal  evidence 
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to  support  the  complfCint.     In  our  opinion  both  these  re- 
quirements have  been  complied  with  in  this  case.    (28  Cal. 
107;  39  Cal.  670;  44  Cal.  323.) 
The  judgment  of  the  district  court  is  aflSrmed. 


[No.  727.] 

JAMES  DUFFY,  Appellant  v.  T.  D.  S.  MOEAN, 

Eespondent. 

Justices'  Coubts  hate  ko  Jttbisdiction  of  Equitable  Defenses. — Under  the 
constitution  and  statutes  of  this  state,  an  equitable  defense  to  an  action 
cannot  be  plead  in  a  justice's  court. 

Equity  Case  bbfobb  a  Jubt — When  Motiok  fob  New  Tbiaii  must  be  made. — 
'When  the  court  in  the  trial  of  an  equity  case  calls  a  jury  to  decide  special 
issues  and  the  jury  also  find  a  general  verdict:  Held,  that  the  presump- 
tion is,  that  the  court  only  called  the  jury  as  advisory;  that  until  the 
yerdict  has  been  sanctioned  by  the  court  it  is  no  proof  that  it  was  ac- 
tually, rendered  in  the  case,  and  that  the  party  against  whom  the  verdict 
is  found  is  entitled  to  ten  days  after  the  findings  are  filed  by  the  court 
in  which  to  give  his  notice  to  move  for  a  new  trial. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion. 

T.  W.  W.  Daviea,  for  Appellant: 

The  court  erred  in  refusing  to  hear  the  case  on  its  merits. 
The  judge  was  not  bound  by  the  special  issues  found  by 
the  jury.  It  was  useless  to  move  for  a  new  trial  until  after 
the  decision  of  the  court  was  rendered.  Until  that  time 
plaintiff  was  unable  to  state  whether  he  wanted  a  new  trial. 
{Mintiirn  v.  Hayes,  2  Cal.  595;  Smith  v.  Eowe,  4  Cal.  6; 
Walker  v.  Sedgwick,  5  Cal.  192;  Still  v.  Saunders,  8  Cal.  287; 
MaJioneyv.  Caperton,  15  Cal.  313;  CrowtherY.  Rowlandson^ 
27  Cal.  376.) 

RoheH  M,  Clarke,  for  Bespondent: 

I.  The  verdict  was  rendered  on  the  twenty-fifth  day  of 
November,  a.d.  1874;  the  judgment  entered  December  3, 
and  the  motion  for  new  trial  filed  December  8,  a.d.  1874.  The 
motion  was  therefore  too  late.     The  court  below  acquired 
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no  jarisdiction  to  grant  a  new  trial,  and  for  this  reason  the 
order  denying  the  new  trial  must  be  affirmed.  (Oiv.  Pr. 
Act,  sec.  197.) 

n.  The  defendant  haying  entered  tinder  a  parol  gift,  and 
having  made  valuable  improvements  in  pursuance  of  such 
gift,  the  case  is  without  the  statute  of  fraud,  and  the  gift 
will  be  upheld.  (1  Lead.  Cases  on  Equity,  730,  731,  732, 
733,  734;  14  Johnson,  15;  13  Conn.  479;  18  Id.  222;  8  N. 
H.  9;  20  Mo.  81;  4  Wis.  79;  1  Binney,  308;  6  Watts,  609; 
2  Casey,  519;  7  Barr,  103;  6  Watts,  509;  4  Md.  Ch.  133;  6 
Md.  435;  24  Vt.  660;  4  Barr,  363;  4  Watts,  317;  3  Kelly, 
82;  19  Ark.  23.) 

By  the  Court,  Leonard,  J. : 

This  action  was  commenced  in  the  justice's  court,  Carson 
township,  to  recover  possession  of  the  premises  described 
in  the  complaint,  situate  in  Carson  city.  Plaintiff  alleged 
in  his  complaint  that  he  was  the  owner  of  said  premises, 
and  tbat  defendant  was  his  ^'tenant-at-will,"  under  an 
agreement  with  plaintiff  to  quit  and  surrender  the  same  to 
plaintiff  on  demand;  that  plaintiff,  before  the  commence- 
ment of  this  action,  had  demanded  the  premises,  in  writ- 
ing, of  defendant;  that  defendant  had  refused,  and  still 
continued  to  refuse,  to  comply  with  said  demand. 

Defendant  in  his  answer  denied  plaintiff's  ownership  and 
defendant's  occupancy  as  a  tenant-at-will  of  plaintiff  under 
an  agreement  with  plaintiff  to  quit  and  surrender  the 
premises  to  plaintiff,  or  otherwise.  He  also  denied  that 
plaintiff  had  demanded  the  possession  of  the  premises  in 
writing.  For  further  answer  defendant  alleged  that  he  wgs 
the  owner  of  said  premises,  and  entitled  to  the  possession 
thereof,  as  against  plaintiff  and  all  the  world;   that  on  or 

about  the day  of  March,  1873,  the  plaintiff  then  being 

the  owner  thereof,  in  consideration  of  love,  affec- 
tion, friendship  and  esteem,  and  in  consideration  that  de* 
fendant  would  improve  and  occupy  the  same,  presented 
and  gave  the  premises  to  defendant;  that  thereupon 
defendant,  with  the  knowledge  and  consent  of  plaintiff,  and 
at  his  instance,  entered  into  and  upon  said  premises,  and 
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inclosed  and  improved  the  same,  and  erected  a  dwelling- 
house  thereon  at  an  expense  of  five  hundred  and  fifty  dol- 
lars to  defendant;  that,  by  reason  of  the  facts  stated, 
plaintiff  was  estopped  to  deny  defendant's  possession,  right 
of  possession  and  title,  and  that  defendant  had  acquired 
the  right  of  possession  and  equitable  title  to  the  property. 
Such  being  the  nature  of  the  answex',  on  motion  of 
defendant,  the  court  certified  the  pleadings  to  the  district 
court  of  the  second  judicial  district,  on  the  ground  that  it 
appeared  that  the  title  of  said  premises  was  put  in  issue. 

It  is  patent  from  defendant's  answer  that  his  real  and 
only  defense  was  the  equity  last  set  up,  and  that  the  denials 
contained  therein  were  all  based  upon  such  equity.  It  is 
also  plain  that  under  the  statute  and  constitution  of  this 
state  such  defense  could  not  properly  have  been  pleaded  in 
the  justice's  court.  (Civil  Practice  Act,  section  532;  Cont. 
article  6,  sections  6  and  8.) 

This  defense  was  set  up,  of  course,  with  a  view  of 
removal  of  the  cause  to  the  district  court,  which  alone 
could  try  the  issue  presented.  However,  if  defendant  had 
not  tendered  this  issue  in  the  justice's  court,  but  had 
contented  himself  with  denials  only,  still  the  justice  would 
have  been  obliged,  under  the  statute,  to  transfer  the  cause 
to  the  district  court,  and  in  the  last  named  court  it  is  more 
than  probable  that  defendant  would  have  been  permitted  to 
amend  his  answer  by  setting  up  the  equity  stated.  Both 
parties  appeared  in  the  district  court,  and  the  cause  was 
tried  upon  the  issues  made  in  the  justice's  court,  without 
objection  on  the  part  of  either.  We  shall,  therefore,  con- 
sider the  case  as  though  it  had  been  instituted  in  the  dis- 
trict court. 

At  the  trial  a  jury  was  impaneled  and  instructed  to  decide 
certain  issues  of  fact  submitted  to  them  in  writing  by  the 
court,  all  of  which  were  embraced  in  the  equitable  defense 
set  up  in  the  answer.  The  issues  were  decided  by  the  jury 
in  favor  of  defendant,  and  they  also  found  a  general  verdict 
for  defendant.  After  the  rendition  of  the  verdict,  the  cause 
was  continued  for  argument  "as  to  what  the  judgment 
should  be.''    The  verdict  was  dated  November  25,  1874. 
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Judgment  for  costs  against  plaintiff  was  rendered  by  the 
court  December  3,  1874,  and  on  the  eighth  of  the  same 
month,  plaintiff  gave  notice  of  motion  for  new  trial.  The 
court  refused  to  hear  the  motion  on  its  merits,  and  over- 
raled  it  on  the  ground  that  the  notice  was  not  given  in  time; 
to  wit,  within  five  days  after  the  rendition  of  the  verdict. 

The  only  question  requiring  our  decision  is,  whether  or 
uot  the  notice  of  motion  for  new  trial  was  given  in  time. 
The  answer  must  depend  upon  another  question;  that  is  to 
say,  whether  the  cause  was  in  fact  tried  by  the  court  or  by 
the  jury.  If  by  the  former,  it  was  in  time;  if  by  the  latter, 
it  was  too  late,  for  the  statute  is  too  plain  to  be  misunder- 
stood: ''The  party  intending  to  move  for  a  new  trial  shall 
give  notice  of  the  same,  as  follows:  When  the  action  has 
been  tried  by  a  jury,  within  five  days  after  the  rendition  of 
the  verdict;  and  when  the  action  has  been  tried  by  the 
court  *  *  *  within  ten  days  after  receiving  written 
notice  of  the  rendering  of  the  decision  of  the  judge."  (Sec. 
197  Civ.  Prac.  Act.) 

Defendant  admitted  that  the  legal  title  was  in  plaintiff, 
but  against  that  set  up  an  equity  which  he  claimed  was  su- 
perior to  the  legal  title.  Whether  or  notthat  equity  ^x- 
isjed  was  the  only  question  in  the  case,  and  upon  that 
neither  party  could  have  demanded  a  jury.  (Lake  v.  Tolles^ 
8Nev.  285;  Lee  v.  BecUly,  B  Dana,  Ky.,  204;  Her  v.  Routhy 
8  How.  (Miss.),  276.) 

In  such  a  case,  when  there  are  contested  questions  of 
fact,  the  chancellor  may,  and  oftentimes  should,  call  a  jury 
to  assist  him  at  arriving  at  a  just  conclusion,  but  the  ver- 
dict is  merely  advisory  and  only  to  satisfy  his  conscience. 
If  he  is  not  satisfied  with  it,  he  can  and  should  disregard  it. 
If  it  is  satisfactory,  he  can  and  should  adopt  it  and  file  his 
findings  and  decree  accordingly.  ( Van  Fleet  v.  Olin,  4  Nev. 
98;  Lee  v.  Beattij  and  Her  v.  Bouth^  vM  supra;  Black  v. 
Shreve,  2  Beasley,  N.  J.  456;  Hall  v.  Layton,  10  Tex.  55.) 

"  It  can  never  be  known  what  effect  is  given  to  the  verdict, 
or  whether  any  is  given  to  it,  until  the  subsequent  hearing 
^pon  the  merits  and  a  decree  rendered  thereon  by  the  court. 
Until  the  verdict  has  been  sanctioned  and  established  by 
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the  court,  it  is  no  proof  of  any  fact  but  that  it  was  actually 
rendered  in  the  case,  and  not  proof  of  the  facts  found 
thereby.  The  verdict,  independent  of  the  adoption  of  it  by 
the  court,  can  establish  nothing  in  the  case."  (Allen  v. 
Blunt,  3  Story,  746;  Daniell's  Ch.  PI.  andPr.,  1146,  note.) 

In  a  chancery  suit  the  action  is  not  'Hried"  until  the 
verdict  has  been  '*  sanctioned  and  established"  by  the  chan- 
cellor. In  this  case  it  was  not  tried  until  after  the  argu- 
ment of  counsel,  **as  to  what  the  judgment  should  be." 
There  is  nothing  in  the  transcript  showing  that  the  court 
submitted  to  the  jury  anything  but  the  special  issues  stated, 
and,  it  being  a  case  of  purely  equitable  cognizance,  we  can- 
not presume  the  court  called  the  jury  for  any  other  pur- 
pose except  to  be  advised  by  it. 

Certainly,  the  fact  that  the  jury  found  against  plaintiff 
upon  the  issues  submitted  to  them  was,  necessarily,  no 
proof  that  the  court  would  finally  so  find  after  argument,  or 
that  the  court  would  find  against  him  in  any  respect.  We 
think  this  cause  was  tried  by  the  court.  If  we  are  correct 
in  the  conclusions  already  expressed,  the  court  should  have 
filed  his  findings  within  ten  days  after  the  trial,  either  adopt- 
ing or  rejecting  the  findings  of  the  jury.  By  its  acts  it  did  so 
in  effect.  Our  opinion  is  that  plaintiff  not  only  had  a  right  to 
think  he  had  ten  days  after  findings  were  filed  by  the  court 
in  which  to  give  his  notice,  but  that  he,  in  fact,  had  that 
length  of  time  after  the  court  rendered  its  judgment  for 
costs  against  him  on  the  third  day  of  December. 

The  order  overruling  appellant's  motion  for  new  trial 
should  be  reversed  and  the  cause  remanded,  with  directions 
to  the  district  court  to  hear  the  motion  and  decide  it  upon 
its  merits.     It  is  so  ordered. 
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[No.  814.1 

WILLIAM  AEEINGTON  and  M.  B.  BAETLETT,  Eespon- 
DENTS,  V.  F.  E.  WITTENBEEG,  Appellant. 

Mbchanics'  Lien — County  Kecobdeb  Authobized  to  Administeb  Oath.-  - 
Under  the  provisions  of  the  statute  of  this  state,  county  recorders  are 
authorized  to  administer  the  oath  and  certify  to  the  verification  required 
by  law  in  filing  mechanics'  liens. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
tricl;,  Eureka  County. 
The  facts  are  stated  in  the  opinion  of  the  court. 

G.  IV.  Ba/cer,  for  Appellant: 

Section  2995  (2  Comp.  L.)  does  not  confer  the  power 
upon  county  recorders  to  take  and  certify  affidavits. 

The  verification  of  a  mechanics'  lien  is  simply  an  affidavit 
that  contains  allegations  required  by  statute  to  create  a  lien 
upon  property,  are  true,  etc.  As  a  mechanics'  lien  is  not 
required  by  law  to  be  acknowledged,  and  no  proof  of  such 
acknowledgment  being  required,  we  do  not  consider  it  pos- 
sible to  construe  this  section  of  our  statute  as  conferring  the 
power  exercised  by  the  recorder  in  this  case,  and  if  the 
recorder  had  not  the  power  to  administer  the  oath,  certainly 
no  lien  was  acquired  upon  these  claims  and  the  demurrer 
should  have  been  sustained. 

0,  J,  Lansing,  T/wmaa  Wren  and  Crittenden  TJiornton,  for 
Respondents : 

The  word  "proof"  in  the  recording  acts  has  long  had  a  fixed 
and  definite  meaning.  Its  meaning  has  always  been  the 
testimony  given  under  oath  by  a  subscribing  witness,  as 
distinguished  from  the  mere  verbal  declaration  of  a  party  to 
an  instrument.  It  necessarily  includes  the  taking  and  the 
administering  of  an  oath.  The  power  given  to  recorders  to 
take  proof  includes  all  needed  authority  to  make  that  proof 
legal  and  effectual  by  administering  an  oath.  That  the  word 
''proof  is  not  synonymous  with  ** acknowledgment"  in  the 
statute.  {Kimball  v.  Semple,  25  Cal.  446;  Jackson  v.  Hum- 
phe?j,  1  Johns.   498;  Jackson  v.  Shephard,  2  Johns.   77; 
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Jackson  v.  Harroiv,  11  Johns.  434;  Jackson  y.  Gould,  7  Wend. 
364;  Jackson  v.  Osbom,  2  Wend.  555;  Bradstreet  v.  Clarice, 
12  Wend.  602;  Norman  v.  Wells,  17  Wend.  136.) 

Words  having  a  definite  and  well  known  meaning  in  the 
law  are  deemed  to  be  used  in  the  same  sense  in  subsequent 
statutes.  {Hams  y.  Reynolds,  13Cal.  514;  Bobbins  y.  0.  B. 
B.  Co.  32  Cal.  472.) 

The  liens  of  mechanics  and  material  men  are  ''instruments 
in  writing"  affecting  real  estate  within  the  plain  language  of 
the  statute.  They  affect  titles  to  real  estate  in  the  same 
manner  as  mortgages,  and  may  ripen  into  legal  titles  by  like 
process  of  foreclosure.  The  only  proof  which  is  required 
to  entitle  them  to  be  recorded,  is  a  verification  of  the  state- 
ment under  oath. 

By  the  Court,  Hawley,  C.  J. : 

This  action  was  brought  to  foreclose  several  mechanics' 
liens.  The  defendant  demurred  to  that  portion  of  the  com- 
plaint which  sought  to  enforce  certain  liens  which  were 
sworn  to  before  the  county  recorder,  upon  the  ground  that 
he  was  not  such  an  officer,  under  the  law,  as  was  authorized 
to  administer  oaths  in  such  cases.  Section  2  of  the  act 
concerning  county  recorders  and  defining  their  duties  (ap- 
proved March  9, 1865,  as  amended  March  2,  1871),  provides 
that:  **  The  county  recorder  of  the  several  counties  within 
this  state  are  hereby  empowered  to  take  and  certify  the 
acknowledgment  and  proof  of  all  conveyances  affecting  any 
real  estate,  or  of  any  other  written  instrument,  for  which  he 
shall  receive  the  same  fees  as  are  now  prescribed  by  law." 
(2  Comp.  L.  2995.)  It  is  argued  by  counsel  for  appellant 
that  this  section  confers  the  power  upon  county  recorders 
to  take  and  certify  acknowledgments  to  conveyances  and 
other  written  instruments,  and  nothing  else;  that  the  ad- 
ministering of  an  oath  to  a  claim  for  a  mechanics'  lien  is 
not  an  acknowledgment,  or  proof,  of  an  instrument,  and 
that  the  only  authority  given  to  the  county  recorder  to  ad- 
minister oaths  relates  exclusively  to  such  written  instru- 
ments as  are  required,  by  the  statute  of  this  state,  to  be 
acknowledged.  The  law,  iu  our  judgment,  is  susceptible 
of  a  broader  and  more  beneficial  construction. 
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It  is  conceded  that  under  the  provisions  of  the  act  con- 
cerDing  conveyances  the  county  recorder  would  be  author- 
ized to  take  the  proof  of  the  execution  of  any  conveyance, 
affecting  any  real  estate,  by  the  testimony  of  a  subscribing 
witness.  Sections  11  and  15  of  said  act  (1  Comp.  L.,  239 
and  243),  provide  that  no  proofs  shall  be  granted  except 
upon  the  oath  or  affirmation  of  a  competent  and  credible 
witness.  In  such  case  the  county  recorder  is  authorized  to 
administer  the  oath  or  affirmation  necessary  to  authorize 
such  conveyances  to  be  recorded. 

TUore  is  nothing  in  either  of  the  acts  which,  by  any  fair 
or  reasonable  construction,  limits  the  county  recorder  to 
the  taking  only  of  such  proofs  of  conveyances  or  other 
written  instruments  as  are  required  to  be  acknowledged. 

It  is  within  the  power  of  the  legislature  to  provide  the 
manner  iu  which  the  proofs  of  an  instrument  may  be  taken. 
It  may  be  by  an  acknowledgment  or  affidavit.  It  was  cer- 
tainly the  intention  of  the  legislature  in  passing  the  act 
under  consideration,  to  authorize  county  recorders  to  take 
the  acknowledgment  and  proof  of  all  conveyances  affecting 
any  real  estate,  or  of  any  other  written  instrument,  in  the 
manner  provided  by  law.  This  authority  must,  necessarily, 
extend  to  all  such  written  instruments  as  are  by  law  required 
to  be  recorded. 

Every  person  entitled  to  a  lien  is  required,  within  a  speci-^ 
fied  time,  to  file  with  the  county  recorder  a  claim  containing 
a  statement  of  his  demand,  '* which  claim  must  be  verified 
by  the  oath  of  himself,  or  some  other  person."  In  short, 
a  mechanic's  lien  is  a  written  instrument  that  is  required  to 
be  recorded.  The  proof  that  entitles  it  to  be  recorded  is 
the  verification.  The  county  recorder  is,  in  our  opinion, 
an  officer  authorized  by  law  to  administer  the  oatli  and  take 
and  certify  the  proofs  in  such  cases. 

The  judgment  of  the  district  court  is  affirmed,  and  it  ia 
ordered  that  the  remittitur  in  this  case  issue  forthwith. 
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[No.  811.] 

H.  WEINEICH  ET  AL.,  Appellants,  v.  S.  G.  POKTEUS 

ET  AL.,  Respondents.  ' 

Afpeaii  fbom  Obdkbs  AFTEit  FiNAL  JUDGMENT. — An  appeal  from  a  special 
order  made  after  final  judgment  must  be  taken  within  sixty  days  after 
the  order  is  made. 

Idem — How  Appeai<  shouiiD  be  Taken. — ^In  taking  an  appeal  from  orders 
baHed  upon  affidayits,  no  statement  on  appeal  is  required.  It  is  only 
necessary  to  annex  the  affidavits  to  the  orders,  and  have  them  properly 
certified. 

Idem. — ^The  fact  that  the  orders  are  embodied  in  a  bill  of  exceptions  allowed 
by  the  judge,  is  not  sufficient  to  prevent  a  dismissal  of  the  appeal,  unless 
the  affidavits  are  annexed .  to  the  orders,  and  a  certificate  given  as  re- 
quired by  section  1401  Compiled  Laws. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  Couutj. 

The  facts  are  suflSciently  stated  in  the  opinion. 

Drake  &  Gcision,  for  Appellants: 

I.  It  was  not  necessary  to  appeal  from  the  first  order  as 
it  was  only  the  first  step  taken  to  secure  the  rights  of  ob- 
taining a  release  of  money  subject  to  the  attachment  lien. 
The  first  order  did  not  injure  appellant  until  the  second 
order  was  made.  We  contend  that  the  first  became  a  part 
of  the  second  order,  and  must  be  so  treated  as  to  date 
within  which  appeal  must  be  taken. 

IT.  The  motion  to  strike  out  the  bill  of  exceptions  ought 
not  to  prevail.  (1  Oomp.  L.  1398;  Civil  Practice  Act,  sec- 
tions 330,  337.) 

«7.  A,  Stephens^  for  Bespondent: 

I.  An  appeal  from  any  special  order  made  after  final 
judgment  must  be  taken  within  sixty  days  after  the  order  is 
made  and  entered  in  the  minutes  of  the  court.  (Civil  Prac- 
tice Act,  section  330;  Compiled  Laws,  section  1391;  Born- 
heimer  v.  BaUiain,  42  Cal.  27;  Lower  v.  Knox,  10  CaL  480; 
Kittredge  v.  Stevens,  23  Cal.  283;  Towdyy,  Mia,  22  Cal.  G51.) 
The  court  cannot  enlarge  the  time  for  taking  an  appeal. 
(Doolivg  V.  Home,  20  Cal.  141.) 

II.  This  is  not  a  proper  case  for  a  bill  of  exceptions. 
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(Civil  Pr.  Act,  sec.  332;  Wetlierhee  v.  Carroll,  33  Cal.  552; 
Caul/kid  V.  Doe,  45  Cal,  221;  Quivey  v.  Oambert,  32  Cal. 
307;  Central  Pacific  B.  R.  Co,  v.  Pearson,  35  Cal.  257.) 

By  the  Court,  Beatty,  J. : 

At  the  time  of  commeDcing  this  action  plaintiffs  caused 
an  attachment  to  be  issued  and  levied  upon  the  moneys  due, 
or  to  become  due  to  the  defendant  Porteus  upon  certain 
fire  insurance  policies. 

Porteus,  claiming  that  the  moneys  so  attached  were  ex- 
empt from  execution,  moved,  upon  affidavit,  to  discharge 
them  from  the  attachment,  and  on.  the  eighth  of  January, 
187(),  three  days  after  the  entry  of  judgment  for  plaintiffs, 
the  court  ordered  the  insurance  agents  to  pay  the  money 
into  the  hands  of  its  clerk.  Subsequently,  on  the  first  of 
March,  on  motion  of  Porteus,  and  one  claiming  to  be 
his  assignee,  on  the  same  and  additional  affidavits,  the 
court  made  two  additional  orders,  directing  its  clerk  to  pay 
the  amount  due  on  two  of  the  policies  to  the  defendant, 
Porteus,  and  the  amount  due  upon  the  third  policy,  the  one 
claimed  to  have  been  assigned  to  the  sheriff  who  had  served 
the  attachment.  On  the  twenty-first  of  March  following, 
this  appeal  was  taken  from  these  three  orders,  and  in  sup- 
port of  the  appeal  counsel  for  appellant  prepared  what  he 
has  denominated  a  bill  of  exceptions,  which  was  allowed  by 
the  district  judge  on  the  eighteenth  of  July,  1876. 

In  this  so-called  bill  of  exceptions  are  embodied  the 
various  notices  of  motions  and  affidavits  used  in  the  district 
court,  the  orders  appealed  from,  and  a  statement  of  the 
grounds  upon  which  the  appellants  objected  to  their  being 
made. 

This  being  the  state  of  the  case,  the  respondents  now 
move :  First.  To  dismiss  the  appeal  from  the  order  of  the 
eighth  of  January,  upon  the  ground  that  it  was  not  taken 
ia  time;  and  second,  to  strike  from  the  record  the  so-called 
hill  of  exceptions,  upon  the  ground  that  the  appeal  from 
these  orders  could  only  be  supported  by  a  statement  pre- 
pared in  conformity  to  the  provisions  of  section  332  of  the 
practice  act.  (0.  L.  1393.) 
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The  first  motion  must  prevail  upon  the  ground  stated. 
More  than  sixty  days  elapsed  after  the  order  of  eighth  January 
was  made  and  entered  before  notice  of  appeal,  and  the  right 
of  appeal  was  thereby  lost.  (0.  L.  1391;  42  Cal.  27;  10  Id. 
480;  23  Id.  283;  22  Id.  651.) 

The  second  motion  must  also  prevail.  The  orders  in 
question  having  been  based  upon  affidavits,  no  statement  on 
appeal  was  needed  in  order  to  bring  them  here  for  review. 
It  was  only  necessary  to  annex  the  affidavits  to  the  orders 
and  have  them  properly  certified.  (C.  L.  1398,  1401.)  If 
the  orders  and  the  affidavits,  as  they  appear  in  the  tran- 
script filed  here,  were  properly  certified,  we  should  over- 
rule respondent's  motion  to  strike  out,  and  merely  treat  the 
other  parts  of  the  bill  of  exceptions  as  surplusage.  But, 
unfortunately,  they  are  not  properly  certified  and  cannot  be 
regarded  in  the  present  condition  of  the  record.  Being 
embodied  in  a  bill  of  exceptions  allowed  by  the  district 
judge  does  not  save  them.  The  only  bills  of  exception 
which  can  be  brought  up  by  appeal  are  those  taken  during 
the  progress  of  a  cause  before  judgment.  (C.  L.  1251, 1671; 
33  Cal.  552;  35  Id.  257;  45  Id.  222.)  If  the  order  appealed 
from  is  based  upon  affidavits,  it  is  sufficient  to  attach  the 
affidavits  to  the  order  and  bring  them  here  properly  certi- 
fied by  the  clerk  of  the  court  or  by  the  attorneys.  (C.  L. 
1401.)  And  this,  it  seems,  would  have  been  sufficient  in 
this  case;  but  if  not,  it  was  necessary  to  prepare  a  state- 
ment according  to  the  mode  prescribed  in  section  332.  (C. 
L.  1393.) 

Bespondent's  motions  to  dismiss  and  strike  out  are  sus- 
tained. 
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[No.  809.] 

THE  STATE  OF  NEVADA  Ex  Eel.  A.  B.  ELLIOTT, 
Eelator,  v.  BIAGGIO  GUERRERO  et  al.,  Respon- 
dents. 

Mamdaicu^— Whkn  not  the  Pbopeb  Bemkdy.  —Mandamus  is  not  the  proper 
remedy  'where  relator  has  a  plain,  speedy  and  adequate  remedy  at  law. 

Idem — ^Minino  Stocks. — Where  relator  claims  that  he  is  the  owner  of  and 
entitled  to  certain  certificates  of  mining  stock  which  the  trustees  of  a  cor. 
poration  refuse  to  issue  to  him :  Held,  that  mandamus  is  not  the  proper 
remedy,  as  he  has  an  adequate  remedy  at  law  by  an  action  against  the 
corporation  for  the  value  of  the  stock  claimed. 

Idem — Right  of  Thibd  Pebsons. — Mandamus  ought  not  to  be  issued  to  com* 
pel  the  trustees  of  a  corporation  to  issue  certain  certificates  of  stock  to 
relator  where  it  appears,  from  the  petition,  that  the  stock  is  also  claimed 
by  other  persons  not  parties  to  the  proceedings  before  the  court. 

Application  for  a  writ  of  mandamus. 

The  facts  appear  in  the  opinion  of  the  court. 

B,  H.  Tayhr,  for  Relator: 

I.  The  mere  fact  that  an  action  will  lie  does  not  neces- 
sarily supersede  the  remedy  by  mandamus.  This  is  a 
proper  case  for  a  mandamus.  (1  Comp.  L.,  sees.  1508-9; 
State  of  Nevada  ex  rd.  William  jET.  Sears  v.  JV.  T.  Wright 
dal,  10  Nev.  175;  Fremont  v.  Crippen,  10  Cal.  215;  Mc- 
CuUoughv.  The  Mayor  of  Brooklyn,  23  Wend.  4G1;  People 
V.  Loucks,  28  Cal.  71;  Marbury  v.  Madison,  1  Cranch.  170.) 

Eoberl  M.  Clarke,  for  Respondents: 

I.  Mandamus  is  not  the  proper  remedy  for  the  injury 
complained  of.  It  is  not  a  duty  specially  enjoined  upon 
the  respondents,  by  law,  to  issue  the  certificates  of  stock  to 
the  reUitor. 

II.  The  relator  has  an  adequate  remedy  at  law  by  an 
action  against  the  coi-poration  for  the  value  of  the  stock. 
(Civil  Pr.  Act,  sec.  448;  Augell  <fe  Ames  on  Corp.,  sec.  710; 
2  Cow.  444;  10  John.  484;  10  How.  544;  1  Abb.  Pr.  128;  2 
Doug.  526;  3  R.  I.  22;  6  Hill.  243;  Kimbcdly.  Union  Water 
Co.,  44  Cal.  173.) 
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By  the  Court,  Leonard,  J. : 

This  is  an  original  application  to  this  court  for  a  manda- 
mus to  compel  respondents,  as  trustees  of  the  Boman  Capi- 
tol Gold  and  Silver  Mining  Company,  a  corporation  incor- 
porated and  existing  under  the  laws  of  this  state,  and  hav- 
ing its  principal  office  at  Virginia  city,  to  cause  to  be  issued 
to  relator  seventeen  hundred  and  ninety  shares  of  the  capital 
stock  of  said  company. 

The  petition  avers  that  on  the  sixth  day  of  June,  1876,  one 
Leopoldo  Pucci  obtained  a  judgment  in  the  first  judicial 
district  court  in  this  state  against  one  B.  Guerrero  for  the 
sum  of  nine  hundred  and  thirty-nine  dollars  and  sixty-six 
cents,  and  ninety-two  dollars  and  ninety-five  cents  costs; 
that  execution  was  duly  issued,  and  stock  belonging  to  said 
Guerrero,  and  standing  in  his  name  on  the  books  of  said 
company,  was  duly  levied  upon  and  thereafter  sold  by  the 
sheriff  of  Storey  county  to  relator  and  his  assignors;  that 
relator  is  now  the  legal  owner  of  all  of  said  stock  and  is 
legally  entitled  to  have  the  same  issued  to  him;  that  it  is 
the  duty  of  respondents  to  cause  the  certificates  of  such  stock 
to  be  issued  to  him  in  due  form;  that  relator  has  demanded 
of  respondents  the  issuance  of  the  same  to  him,  but  a  ma- 
jority of  respondents  refuse  to  issue,  or  cause  to  be  issued, 
said  certificates  of  stock  or  any  part  thereof. 

Answering  relator's  petition,  the  respondents  deny  the 
levy  and  sale  by  the  sheriff.  They  further  deny  as  follows: 
That  at  the  time  of  the  alleged  levy  and  sale,  or  at  the  date  of 
said  judgment,  the  said  Guerrero  was  the  owner  of  said  shares 
or  certificates  of  stock  or  any  part  thereof,  but  aver  that  at 
the  said  several  dates  said  stock  was  the  property  of  three 
certain  persons  named;  that  relator  is  legally  entitled  to 
have  any  of  said  stock  issued  to  him;  that  it  is  the  duty  of 
respondents  to  issue  or  cause  to  be  issued  said  stock  to 
him. 

Bespondents  also  aver  that  relator  was  never  in  possession 
of  any  of  said  shares  or  certificates  of  stock;  that  he  never 
presented  any  of  the  same  to  the  secretary  of  said  company,  or 
demanded  that  it  be  transferred  to  him  on  the  books  of  the 
company;  that  at  the  time  of  the  alleged  levy  and  sale  the 
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stock  was  in  the  possession  and  was  the  property  of  other 
persons,  and  was  not  the  property  of  said  Guen-ero;  that 
new  certificates  in  lieu  of  the  original  certificates  had  been 
issued  and  delivered  to  other  persons,  without  notice  of 
the  claim  of  relator  or  his  assignors;  that  the  new  cer- 
tificates are  yet  outstanding,  and  are  claimed  by  other  per- 
sons as  their  property.  At  the  hearing  upon  the  order  of 
this  court  to  respondents  to  show  cause,  certain  evidence 
was  introduced  by  relator,  but  in  view  of  the  opinion 
entertained  by  us  concerning  the  case,  it  is  unnecessary 
to  review  it. 

We  are  of  the  opinion  that  mandamus  is  not  the  proper 
remedy,  for  the  reason  that  relator  has  a  plain,  speedy  and 
adequate  remedy  at  law  by  an  action  against  the  corporation 
for  the  value  of  the  stock  claimed.  (2  Cowen,  444;  10  Johns. 
484;  10  How.  Pr.,  544;  1  Abb.  Pr.,  128,  2  Dong.  (K.  B.) 
526;  3E.  I.  22;  44  Cal.  173;  40  Cal.  281;  10  Wend.  399; 
4  Conn.  172;  G  Hill.  243.) 

It  is  not  claimed  that  these  shares  or  certificates  of 
stock  possess  any  peculiar  value;  that  is  to  saj',  any  value 
beyond  that  of  the  same  number  of  other  shares  of  the  com- 
pany. Such  being  the  case,  the  stock  in  question  is  a  sub- 
ject of  pecuniary  value  only^  capable  of  being  fully  com- 
I)eusated  for  in  damages.  (3  E.  I.,  22;  10  Johns.,  484; 
supra,) 

It  is,  however,  argued  by  relator  that  an  action  against 
the  corporation  would  not  be  an  adequate  remedy;  that  a 
judgment  against  the  corporation  would  be,  in  part,  against 
himself;  that  is  to  say,  if  relator  is  the  owner  of  one-thirti- 
eth of  the  capital  stock,  as  claimed  by  him,  that  ho  would 
have  to  pay  one-thirtieth  of  the  judgment.  Bnt  this  con- 
clusion does  not  follow.  If  he  owns  no  other  stock  in  the 
company,  he  certainly  would  not  bo  subjected  to  the  injury 
stated,  for  the  reason  that  he  would  have  no  stock  ontside 
of  this  to  assess,  or  to  be  affected  in  any  other  way;  and  as 
to  the  stock  in  question,  if  his  claim  is  a  valid  one,  he  has 
a  perfect  remedy  against  the  corporation  for  its  value.  If 
he  has  other  stock  in  this  company  (which  fact  does  not 
fippear),  that  cannot  be  a  foundation  for  giving  him  a  rem- 
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edy  refused  to  all  other  parties  whose  stock  the  companj 
will  not  transfer.     (10  How.  Pr.  551;  44  Cal.  175.) 

There  is  an  additional  reason  why  the  writ  should  be 
denied.  The  stock  demanded  by  relator  is  claimed  by  other 
parties  as  their  property,  and  those  persons  are  not  before 
us.  The  present  proceeding  is  a  very  imperfect  mode  of 
trying  questions  touching  their  rights.  If  the  stock  belongs 
to  those  persons,  certainly  respondents  ought  not  to  be  re- 
quired to  cause  it  to  be  issued  to  relator,  and  if  this  court 
should  order  it  to  be  so  issued  it  would  be  an  indirect  re- 
cognition of  relator's  superior  rights  thereto,  without  the 
presence  of  such  persons,  and  without  all  the  facts  affecting 
their  rights  before  us. 

Mandamus  denied. 


[No.  728.] 

AAEON  D.  TREADWAY,  Respondent,  v.  JONAS 

WILDER,  Appellant. 

Statute  of  Limitations,  how  Constburd. — The  statute  of  limitations,  like 
any  other  statute,  i»  to  be  construed  aocording  to  the  manifest  intention 
of  the  legishitnre,  and  in  ascertaining  such  intention  the  language  used 
should  be  construed,  if  possible,  according  to  the  usual  meaning  of  the 
words  used. 

Idem — Lkoal  Title. — Under  section  1022,  vol.  I  Compiled  Laws,  a  party 
is  entitled  to  maintain  an  action  for  the  possession  of  real  property  at 
any  time  before  the  expiration  of  five  years  of  adverse  possession  after 
he  obtained  the  legal  title. 

Idem — Cebtificate  of  Pubchase  — Where  the  legal  title  remains  in  the 
government  until  the  issuance  of  a  patent  the  statute  of  limitation  does 
not  commence  to  run  until  that  date,  the  time  between  the  date  of  the 
certificate  of  the  purchase  and  of  the  issuance  of  the  patent  is  not  to  be 
computed  ns  a  part  of  the  five  years  of  adverse  possession. 

BiOHT  OF  TiiiAii  BY  JuKY. — The  li^ht  of  trial  by  jniy  is  a  sacred  constitu- 
tional right  of  which  no  litigant,  in  a  proper  case,  can  be  deprived  with- 
out his  consent. 

Idem — Jukisdiction  of  Coubt. — A  court  has  no  jurisdiction  to  try  nn  issue 
of  fact  in  an  action  at  law  unless  a  jury  is  waived  by  consent  of  parties. 

Idem — When  a  Nkw  TbiaIj  should  bk  Gbaktkd. — If  the  court  refuses  a 
demand  for  a  jury  to  try  issues  of  fact  in  an  action  at  law,  and  tries  the 
case  without  a  jury,  it  is  the  duty  ci  the  appellate  court,  notwithstand- 
ing the  fact  that  such  issues  may  have  been  fairly  tried  and  proper 
judgments  rendered  by  the  court,  to  grant  a  new  trial.  [Beatty,  J., 
dissenting;.  ] 
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Equitablk  Issues,  how  Tbied. — Where  there  are  legal  and  eqnitable  issues 
raised  by  the  pleadings  the  equitable  issues  can  be  tried  with  or  without 
the  aid  of  a  jury. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Onnsby  County. 
The  facts  are  stated  in  the- opinion  of  the  court. 

Roheri  M.  Clarke,  for  Appellant : 

I.  The  court  erred  in  denying  the  defendant  a  jury. 
(Nash  (Ohio)  Pr.  &  PI.  71-2;  Bodley  v.  Ferguson,  30  Cal. 
518;  36  N.  Y.  569;  57  Id.  162;  44  Id.  554;  50  Id.  574; 
Waiver  of  Jury,  sec.  1242  C.  8.) 

II.  Wilder,  having  occupied  adversely  for  five  years  after 
pre-emption  was  completed  and  purchase-money  paid,  had 
title  by  prescription  against  Treadway.  (1  C.  L.,  sees. 
1023-24;  50  Mo.  573;  43  Cal.  213.) 

III.  Treadway,  having  proved  up  and  received  his  dupli- 
cate receipt  for  purchase-money,  was  the  owner  of  the  land 
and  entitled  to  the  possession  thereof  and  could  maintain 
an  actionfor  the  possession.  {People  v.  Shearer,  30  Cal.  647 ; 
Hmdy.  Hoicell,  14  Id.  468;  Toland  v.  Mavdell,  38  Id.  43; 
3  How.  441;  3  McLean,  108,  109;  4  Wallace,  218;  Byers  v. 
Ved,  43  Cal.  215;  Tyler  v.  Green,  28  Id.  402;  McFarlandy. 
Culbertson,  2  Nev.  284.) 

The  moment  Treadway  became  entitled  to  maintain  his 
action  the  statute  of  limitations  commenced  to  ran,  and 
five  years  thereafter  his  action  was  barred.  (1  C.  L.  Nev., 
sec.  1049;  23  Mich.  34;  36  Cal.  540;  and  cases  cited  in 
Thei20  Mining  Co.  v.  The  Bullion  Mining  Co.,  9  Nev.  243.) 

MUs  &  King,  for  Respondent: 

I.  The  statute  of  limitations  was  not  set  in  motion  until 
after  the  patent  of  the  United  States  was  issued  to  respond- 
ent. {Gibson  V.  Ch<yuieaH,  13  Wallace,  93;  Henahaio  v.  Bia- 
sell,  18  Wallace,  255;  Matthews  y.  Ferrea,  45  Cal.  51;  Gardner 
V.  Miller,  47  Cal.  571;  Van  Sickle  v.  Haines,  7  Nev.  249; 
M.  M.  &  M.  Co.  V.  Dangberg,  2  Sawyer,  451.) 

II.  The  court  did  not  commit  any  error  in  refusing  a 
trial  by   jury    generally.     There  was   no   question  raised 
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either  by  the  pleadings,  or  upon  the  trial,  as  to  the  date  of 
the  patent  or  as  to  the  time  ^vhich  had  elapsed  since  its  is- 
suance, and  before  the  bringing  of  the  action,  and  if  there 
had  been,  that  is  a  question  of  law,  to  be  determined  upon 
a  mere  inspection  of  the  pleadings  by  the  court. 

As  to  damages  claimed,  no  evidence  was  oflFered;  there  is 
no  finding  nor  judgment  for  damages,  and  upon  the  trial 
that  claim  was  abandoned.  {Lakey.  Tolles,  8  Nev.  290-1.) 
This  is  strictly,  as  the  pleadings  and  judgment  stand,  au 
equity  case.  The  mere  form  of  pleading  is  immaterial. 
Appellant  first  claimed  affirmative  relief,  and  sought  a  con- 
veyance from  respondent;  his  striking  out  that  portion  of 
his  prayer  could  not  change  the  character  of  his  pleading 
and  make  it  any  less  an  equitable  defense  or  cross-bill.  (50 
N.Y.  574;  8  Nev.  290;  Bose  v.  Treadtvay,  4  Nev.  460;  JVeber 
V.  Marshall^  19  Cal.  457;  Arguella  v.  Edlnger,  10  Gal.  159;  Es- 
trada  v.  Murphy,  19  Cal.  250.) 

III.  If  in  the  result  of  the  trial  the  appellant  has  not 
been  deprived  of  any  constitutional  right;  if  by  the  action 
of  respondent  or  the  court,  at  any  stage  of  the  trial,  all  the 
rights  of  appellant  have  been  preserved,  as  by  waiver  of 
damages,  or  by  findings  and  judgment  on  all  legal  issues, 
in  favor  of  appellant,  then  no  reversal  will  be  warranted. 
(9  Nev.  160;  13  Cal.  429;  32  Cal.  232-35;  45  Cal.  126,  128.) 
Where  there  are  both  legal  and  equitable  defenses  or  causes 
of  action,  the  court  may  separate  the  issues  and  first  dis- 
pose of  the  equity  features  of  the  case,  which  may  be  con- 
trolling in  their  character.  (19  Cal.  467;  10  Cal.  159;  19 
Cal.  250.) 

By  the  Court,  Leonard,  J. : 

Twice  before,  this  action  has  been  before  this  court  on 
appeal.  (8  Nev.  95;  9  Id.  69.)  The  character  of  the  action 
is  stated  in  the  reports  above  referred  to.  The  issues 
made  by  the  pleadings  at  the  last  trial  in  the  court  below 
were  the  same  as  at  former  trials,  with  thp  exception  that 
at  the  last  defendant  pleaded  the  statute  of  limitations,  as 
follows:  "That  for  more  than  five  years  j)rior  to  the  com- 
mencement of  this  action,   and  for  more  than  five  years 
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since  the  plaintiff  had  a  cause  of  action  against  the  defend- 
ant, as  alleged  in  the  complaint,  this  defendant  was  in  the 
actaal,  quiet  and  peaceable  possession  of  the  premises 
described  in  the  complaint,  and  that  he  held,  occupied  and 
possessed  raid  premises  under  claim  of  right,  and  adversely 
to  the  said  plaintiff  and  all  persons  whomsoever,  and  that 
said  possession  has  been  open,  notorious,  peaceable  and 
continuous;  whereby  the  defendant  has  acquired,  and  now 
has,  as  against  the  said  plaintiff,  and  as  against  all  persons 
whomsoever,  a  right  and  title  by  prescription  to  the  said 
premises  described  in  the  complaint." 

Defendant  demanded  a  jury  trial,  which  was  refused  by 
the  court.  Plaintiff  obtained  judgment  in  his  favor  for  the 
land  in  dispute  described  in  the  United  States  patent  only; 
that  is  to  say^  the  land  in  question  outside  of  the  town  site 
of  Carson.  No  damages  were  claimed  by  the  plaintiff  or 
awarded  by  the  court.  Appellant  moved  for  a  new  trial, 
on  the  grounds : 

First.  "Errors  of  law  occurring  at  the  trial  which  were, 
then  and  there,  duly  excepted  to  by  defendant;" 

Second.  "  InsuflBciency  of  the  evidence  to  justify  the 
findings  and  decision  of  the  court,  and  that  the  same  are 
against  law." 

The  motion  for  new  trial  was  denied,  and  this  appeal  is 
taken  from  the  order  denying  the  same. 

Appellant's  assignments  of  errors  are  as  follows: 

First.  Errors  of  law  occurring  at  the  trial  duly  excepted 
to,  to  wit: 

1.  **  The  court  erred  in  denying  defendant  a  jury  trial 
(the  defendant  having  demanded  the  same),  the  action 
being  ejectment  to  try  the  title  and  right  of  possession  to 
land,  and  various  issues  of  fact  being  raised  therein.  No 
equitable  relief  is  demanded,  and,  under  the  pleadings, 
none  could  bo  granted ;" 

2.  "The  court  erred  in  excluding  the  testimony  of  Adol- 
phus  "Waitz,  register  of  the  United  States  land-office,  and 
the  records  of  said  office.  Said  testimony  was  competent, 
relevant  and  material,  proving  that  the  plaintiff  had  entered 
that  portion  of  the  laud  in  dispute  outside  of  the  town-site 
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limits  of  Carson  city,  and  paid  for  the  same  on  the  fourth 
of  March,  1865,  and  on  the  same  day  received  tho  pre-emp- 
tion certificate  of  payment.  This  testimony  shows  that 
l^laintiflf 's  right  of  action  accrued  to  him  on  the  fourth  of 
March,  1865,  and  more  than  five  years  having  elapsed  from 
that  date  until  the  commencement  of  this  action,  the  same 
was  barred  by  the  statute  of  limitation  of  actions,  and  the 
defendant  had  a  valid  claim  by  prescription  to  said  land." 

The  third  assignment  of  error,  to  wit:  "Insufficiency  of 
evidence  to  justify  the  findings,"  etc.,  as  we  regard  the  case, 
need  not  be  considered. 

This  action  was  commenced  in  the  court  below  May  9, 
1871.  According  to  the  rejected  evidence,  respondent 
made  proof  and  payment  at  the  United  States  land-office 
as  to  the  land  outside  of  the  town  site  of  Carson  citv,  March 
4,  1865,  and  as  appears  on  the  face  of  the  patent,  introduced 
in  evidence  by  respondent,  the  latter  received  a  patent  from 
the  United  States  government  conveying  the  last  mentioned 
land  to  him,  dated  May  10,  1866. 

We  will  first  consider  the  second  assignment  of  error 
stated.  If  the  statute  of  limitation  of  this  State  commenced 
to  run  against  respondent's  cause  of  action  at  the  date  of 
proof  and  payment  by  him,  to  wit:  March  4,  1865,  instead 
of  at  the  date  of  the  patent,  then  the  rejected  evidence  of 
Waitz,  register  of  the  land-office,  together  with  the  records 
of  said  office,  was  competent,  relevant  and  material;  other- 
wise not. 

**  Civil  actions  can  only  be  commenced  within  the  period 
prescribed  in  thi^  act,  except  where  a  different  limitation  is 
prescribed  by  statute." 

*'In  every  action  for  the  recovery  of  real  property  or  the 
possession  thereof,  the  person  establishing  a  legal  title  to 
the  premises  shall  be  presumed  to  have  been  possessed 
thereof  within  the  time  prescribed  by  law;  and  the  occupa- 
tion of  such  premises  by  any  other  person  shall  be  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title, 
unless  it  appear  that  such  premises  have  been  held  and 
possessed  adversely  to  such  legal  title  for  five  years  before 
the  commencement  of  such  action.^'  (1  Comp.  L.,  sees. 
1016,  1022.) 
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Tinder  the  section  last  quoted,  it  cannot  be  doubted  that 
respondent  could  maintain  an  action  for  the  recovery  of  the 
lands  in  dispute,  or  for  the  possession  thereof,  at  any  time 
before  the  expiration  of  five  years  of  adverse  possession, 
after  he  had  obtained  the  legal  title. 

Should  it  be  admitted,  then,  as  claimed  by  appellant,  that 
respondent  could  have  maintained  an  action  of  ejectment 
immediately  after  his  proof  and  payment  (which  question 
\?e  do  not  now  decide),  still,  if  the  "legal  title"  did  not 
pass  from  the  government  to  respondent  until  the  issuance 
of  the  patent,  it  follows,  as  to  the  land  in  dispute  described 
in  the  patent,  that  oven  though  respondent  might  have 
maintained  this  action  on  the  fourth  day  of  March,  1865, 
yet  he  was  not  barred,  under  the  statute,  from  maintaining 
it  at  any  time  before  the  expiration  of  five  years  of  adverse 
possession  after  the  issuance  of  the  patent  to  him. 

It  becomes  necessary,  then,  to  ascertain  whether  the 
statute  of  limitation  in  this  case  was  set  in  motion  at  the 
date  of  proof  and  payment  by  respondent,  or  at  the  date  of 
the  patent. 

It  is  well  established  that  this  statute  should  be  construed 
like  any  other,  according  to  the  manifest  intention  of  the 
legislature;  and  that  in  ascertaining  such  intention  the  lan- 
guage used  should  be  construed,  if  possible,  according  to 
the  usual  meaning  of  the  words  used. 

In  speaking  of  the  construction  of  a  statute  of  limitation, 
Mr.  Justice  Livingstone,  in  1812,  said:  **The  court  dis- 
claims all  right  or  inclination  to  put  on  statutes  of  limitation, 
which  are  found  to  be  among  the  most  beneficial,  *  *  * 
any  other  construction  than  their  words  import.  It  is  as 
much  a  duty  to  give  eflect  to  laws  of  this  description  *  *  * 
as  to  any  other  which  the  legislature  may  be  disposed  to 
pass.  When  the  will  of  the  legislature  is  clearly  expressed, 
it  ought  to  be  followed  without  regard  to  consequences;  and 
a  construction  derived  from  a  consideration  of  its  reason 
and  spirit  should  never  be  resorted  to,  except  where  the 
expressions  are  so  ambiguous  as  to  render  such  mode  of  in- 
terpretation unavoidable."  (Fisher  v.  Hamden,  1  Paine, 
C.  C.  61.) 

Vol.  XII.--8 
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Chancellor  Kent,  in  Demarest  v.  Wynkoop  (3  Johns.  Ch. 
146),  maintained  that  it  would  be  not  only  impolitic,  but 
contrary  to  established  rule,  both  in  law  and  in  equity,  to 
depart  from  the  plain  meaning  and  literal  expression  of 
these  statutes.  (See  also  PhilUpa  v.  Pope,  10  B.  Mon.  Ky., 
163;  Dickinson  v.  McCarny,  5  Ga.  486.)  The  same  views 
are  generally,  if  not  invariably,  entertained  by  our  state 
courts  of  the  present  day. 

There  are  many  decisions,  all  entitled  to  the  greatest  con- 
sideration, w^hich  hold  that  after  proof  and  payment  by  a 
pre-emptor,  he  is,  in  fact,  the  owner  of  the  land;  that  there- 
after the  government  holds  the  land  in  trust  for  him;  that 
thenceforth  the  government  even  cannot  sell  it  to  another 
or  otherwise  dispose  of  it,  or  appropriate  it;  that  thereafter 
it  is  no  longer  a  portion  of  the  public  domain,  and  that  it 
can  be  taxed  the  same  as  though  it  had  been  conveyed  by 
patent.  But  all  of  the  decisions  referred  to,  also  hold  that 
the  legal  title  is  in  the  government  until  the  issuance  of  the 
patent,  although  the  pre-emptor,  after  proof  and  payment, 
has  such  an  equity  that  the  government  even  cannot  de- 
prive him  of  the  land.  (People  v.  Sliearer,  30  Cal.  647 ; 
Beach  \.  Gabriel,  29  Cal.  585;  Gibson  v.  Chouteau,  13  Wall. 
99;  Witherspoon  v.  Duncan,  4  Wall.  218;  7  Ohio,  249;  16 
Ohio,  34;  Estrada  v.  Murphy,  19  Cal.  248;  Wilcox  v.  Jack- 
son, 13  Peters,  276;  Lindsey  v.  Miller's  Lessees,  6  Peters,  305; 
VansicMe  v.  Haines,  7  Nev.  250;  Astrom  et  aL  v.  Hammond, 
8  McLean,  109;  Fenn  v.  Holme,  21  Howard's  U.  S.  488; 
Union  M,  and  M.  Co.  v.  Dangheig,  2  Sawyer,  455;  Mathews 
V.  Ferneo,  45  Cal.  52.) 

The  **  legal  title"  having  remained  in  the  government  un- 
til the  date  of  the  patent  to  respondent,  it  follows  that  the 
statute  of  limitation  did  not  commence  to  run  untu  that 
date,  and  according  to  the  principles  laid  down  in  Vansickle 
V.  Haines,  supra,  that  the  time  between  the  date  of  the  cer- 
tificate of  purchase  and  of  the  patent  is  not  to  be  computed 
as  a  part  of  the  five  years  of  adverse  user  necessary  before 
the  presumption  of  grant  arises.  (39  Ala.  38;  7  Ohio,  249; 
15  Texas,  150.) 

The  court  did  not  err  in  excluding  the  testimony  of  Waitz 


Apr.  1877.]  Treadway  v.  Wilder.  115 

Opinion  of  the  Court — Leonard,  J. 

and  the  records  of  the  land-office.  We  have  deemed  it 
beueficial  to  both  parties  to  decide  the  important  question 
jast  considered,  although  the  case  must  be  returned  for  a 
new  trial,  by  reason  of  errors  disclosed  by  the  first  assign- 
ment. 

The  right  of  trial  by  jury  is  a  sacred  constitutional  right,  R^  y^  ^ 
of  which  no  litigant,  in  a  proper  case,  can  be   deprived1v».cOL^  Jt-^ 
without  his  consent;  and  if  any  of  the  material  issues,  to  f       ^ 

try  which  either  party  has  a  right  to  demand  a  jury,  be  de- 
cided against  him  by  the  court  upon  proofs  admitted  with- 
out his  waiver  of  a  jury,  he  is  deprived  of  a  substantial 
right,  guaranteed  to  him  by  the  constitution  and  laws.  A 
court  has  not  jurisdiction  to  try  an  issue  which  the  consti- 
tution and  laws  declare  shall  be  tried  by  a  jury,  unless  a 
jury  be  waived;  and  if  it  be  tried  by  the  court  when  a  jury 
is  demanded,  the  party  against  whom  the  judgment  is  ren- 
dered upon  such  issue,  is  not  bound  thereby.  And,  so  far 
as  we  are  able  to  find,  in  case  of  trial  by  the  court  where 
a  jury  trial  is  a  right,  and  is  not  waived,  courts  do  not  in- 
quire whether  or  not  the  cause  has  been  fairly  tried  by  the 
court,  as  they  do  in  instances  of  error  without  injury  when 
the  cause  is  tried  by  the  proper  tribunal. 

Numerous  cases  are  reported  which  were  referred  to  a 
referee  when  the  parties  had  the  right  of  a  jury  trial,  and 
the  result,  invariably,  was  a  reversal,  although  they  were 
fairly  tried  and  proper  judgments  were  rendered.     And  the 
reason  is  patent:  a  court  cannot  try  an  issue  which  is  tri- 
able by  a  jury,  unless  a  jury  is  waived,  for  the  same  reason 
tbat  a  justice's  court  cannot  try  a  cause  where  the  amount 
in  dispute  is  more  than  three  hundred  dollars.     It  has  not 
jurisdiction.     Besides,  had  the  cause  been  tried  by  a  jury, 
tbey  might  have  disregarded  the  evidence  introduced  against 
the  party  demanding  a  jury.     (The  United  States  v.  Bath- 
Inmeetal.,  2  Paine  U.  8.  0.  C.  578;  McMartin  v.  Bvigfiam, 
27  Iowa,  234;   Shaw,  Admbmtrator,  v.  Kent,  11  Ind.  80; 
Ware  v.  Nottinger,  35  111.  377;  H'mchlyw.  Machine,  3  Greene, 
N.  J.  476;    Davis  v.   Morris,  36  N.  Y.   571;   Andretas  v. 
Pritchell,  66  N.  C.  387;    Fire  Department  of  Neio  York  v. 
Eanison,  2  Hilton,  458;  Greason  v.  Keteltas,  17  N.  Y.  491; 
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Broion  v.  Hannibal  and  St,  Joseph  Bailroad  Company^  37 
Mo.  299;  Inloes  v.  American  Exchange  Bank,  11  Md.  185; 
Cahoon  et  al.  v.  Levi/  et  aZ.,  5  Cal.  294;  Tlie  SL  Paid  and  S. 
C.  Bailroad  Company  v.  Gardner,  19  MIdii.  132;  Hashinsy. 
Wilson,  5  Wis.  106;  Scott  et  al.  v.  Bussell  et  ah,  39  Mo.  409.) 
At  the  time  a  jury  was  demanded  by  appellant,  so  far  as 
appeared  by  the  complaint,  this  was  purely  an  action  at 
law.  Defendant,  in  his  answer,  denied  the  allegations  of 
the  complaint,  and,  in  addition,  set  up  the  plea  of  the  stat- 
ute of  limitation,  and  title  by  prescription;  also,  an  equit- 
able defense,  to  wit:  The  alleged  verbal  contract  between 
him  and  plaintiff;  that  plaintiff,  after  obtaining  the  patent, 
would  convey  the  land  inclosed  by  defendant  outside  of  the 
town-site.  There  were,  then,  legal  and  equitable  issues 
raised  by  the  pleadings.  The_Iast_ was  an  issujj  which  the 
court  could  try  with  or  without  the  aid  of  a  jury.  Upon 
the  other  issues  the  defendant  had  a  right  to  a  jury,  of 
which  he  could  not  be  deprived  without  his  consent.  In 
«uch  case  the  true  practice  is  laid  down  in  Weber  v.  Marshall 
(19  Cal.  457). 

As  to  the  action  of  the  court  upon  the  issue  of  damages, 
as  well  as  that  of  occupancy  by  respondent  of  the  land  in 
dispute  within  the  town-site,  as  a  necessary  condition  pre- 
cedent to  a  conveyance  thereof  by  the  trustee,  appellant  can- 
not complain,  for  the  reason  that  they  were  both  found  in 
his  favor.  But  the  issue  of  adverse  possession,  and  others 
touching  the  plea  of  the  statute  of  limitations  as  to  the  land 
outside  of  the  town-site,  both  of  which  were  decided  against 
him,  he  had  an  absolute  right  to  have  tried  by  a  jury.  It  is 
true  that  the  burden  of  proof  as  to  those  issues  was  upon 
appellant,  but  he  was  not  obliged  to  make  any  proof  until  he 
had  a  jury  to  try  them.  We  cannot  presume  that  he  put  in 
all  his  proof  upon  those  issues,  inasmuch  as  a  jury  was  denied 
him.  We  are  aware  that  a  patent  conveying  to  respondent 
the  land  in  dispute  outside  of  the  town-site  was  introduced 
by  respondent  in  evidence,  bearing  the  date  upon  its  face 
of  May  10,  1866,  less  than  five  years  prior  to  the  com- 
mencement of  this  action.  Still,  we  do  not  tnow  but  appel- 
lant could  and  would  have  shown  that  such  was  not  the  true 
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date,  if  he  had  been  permitted  to  do  so  before  a  jury. 
We  only  know  that  he  was  deprived  of  the  opportunity  of 
doing  so  against  his  express  demand.  We  are  also  aware, 
if  a  jury  had  been  allowed,  and  the  patent  without  ob- 
jection admitted  in  evidence,  that  then  its  construction 
would  have  been  a  matter  for  the  consideration  of  the  court, 
and  not  the  jury.  But  this  conclusion  does  not  now  follow 
for  tbe  reasons  above  stated. 

The  judgment  of  the  court  below  is  reversed,  and  a  new 
trial  ordered. 

Beatty,  J.,  dissenting: 

I  dissent  from  the  judgment  of  the  court,  in  so  far  as  it 
orders  a  re-trial  of  the  equitable  issues  arising  upon  the  an- 
swer of  the  defendant. 

When  the  case  was  called  for  trial  it  presented  two  dis- 
tinct classes  of  issues  to  be  decided — equitable  issues  and 
legal  issues.  According  to  the  rule  of  Weber  y.  Marshall 
(19  Cal.  457),  which,  in  the  opinion  of  the  court,  lays  down 
the  correct  practice  in  such  cases,  the  district  judge  should 
have  first  tried  and  disposed  of  the  equitable  issues  before 
calling  a  jury  to  try  the  issues  involved  in  the  case  at  law, 
and  the  defendant  had  no  right  to  demand  a  jury  trial  of 
the  whole  case.  The  court,  therefore,  committed  no  error 
in  refusing  the  demand  for  a  jury  at  tbe  time  it  was  made. 
The  error  which  it  did  commit  was  in  undertaking  to  decide 
the  issue  raised  by  the  defendant's  plea  of  title  by  prescrip- 
tion, as  to  which  he  was  entitled  to  the  verdict  of  a  jury. 
This  error,  however,  did  not  in  any  manner  affect  the  decis- 
ion of  the  equitable  cause  of  action  relied  upon  by  the  de- 
fendant as  a  separate  and  distinct  defense.  There  is  no 
reason,  therefore,  why  that  decision  should  be  set  aside. 
There  are  two  distinct  questions  to  be  decided.  One  has 
been  correctly  decided;  bat,  in  the  decision  of  the  other, 
error  has  intervened.  The  appellant  is  entitled  to  a  re- 
trial on  the  one  question,  but  not  of  the  other. 

As  to  the  questions  principally  discussed  in  the  opinion 
of  Justice  Leonard,  I  concur  in  the  conclusion  that  the 
plaintiff  had  five  years  after  the  issuance  of  his  patent  in 
which  to  commence  his  action. 
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[No.  829.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  CHIN  WAH 

(Chinaman),  Appellant. 

Ween  Jujxjment  sbouxj>.bk  Affismed  in  ▲  Cbxminai*  Case. — ^When  the 
defendant  in  a  criminal  case  fails  to  put  in  an  appearance  in  the  appel- 
late court  the  judgment  of  conviction  vill  be  affirmed  upon  motion.  (1 
Comp.  L.  2109.) 

Appeal  from  the  District  Court  of  the  Fifth  Judicial 
District,  Lauder  County. 

JohnB.  Kittrell,  Attorney-General,  for  Bespondent: 

By  the  Court,  Beatty,  J. : 

This  is  an  appeal  from  a  judgment  convicting  the  defend- 
ant of  a  felony.  The  time  allowed  the  appellant  to  argue 
his  case  having  expired  without  any  appearance  on  his  part, 
the  judgment  is  affirmed  in  obedience  to  the  provisions  of 
the  statute.  (C.  L.  2109.) 


[No.  803.] 

AGNES  K.  DANIELS,  Appellant,  v.  J.  C.  DANIELS, 

Bespondent. 

J(7Bi8incnoN  07  GouBT  AFTER  EspiBATiON  OF  Tebm. — The  district  court  has 
no  jarisdiction  at  a  subsequent  term  to  set  aside  a  default  or  vacate  a 
decree  or  judgment  rendered  at  a  previous  term  of  court  unless  its 
jurisdiction  is  saved  by  some  proper  proceeding  instituted  within  the 
time  allowed  by  law. 

« 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  H.  JVeUs,  for  Appellant: 

I.  The  order  appealed  from  is  properly  before  this  court. 
It  is  an  order  made  upon  affidavit,  after  final  judgment; 
hence,  ib  can  be  appealed  from,  and  the  judgment-roll  and 
order  only  need  be  brought  up.  (Pr.  Act,  sec.  337.) 

II.  The  order,  when  made,  was,  that  a  d3fault  and  final 
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judgment,  entered  at  a  former  term,  be  set  aside  and 
vacated.  There  had  been  personal  service  of  the  sammons 
on  defendant  in  Esmeralda  county,  Nevada;  hence  the  coart 
had  no  power  to  make  the  order  appealed  from.  (25  Gal. 
49,  169;  30  Cal.  192;  Pr.  Act,  sec.  68.) 

T.  W.  W.  DavieSy  for  Bespoudent: 

I.  Appellant  should  have  embodied  the  judgment-roll  in  a 
statement^  or  at  least  the  minutes  of  the  court  showing  when 
the  judgment  was  ordered,  in  order  to  show  that  the  judg- 
ment was  entered  at  a  former  term.  There  is  nothing  in 
the  statement  showing  that  proceedings  to  vacate  the  de- 
fault and  judgment  ^ere  not  commenced  before  the  expira- 
tion of  the  term  at  which  the  default  and  judgment  were 
entered. 

The  proceedings  of  the  district  courts,  being  courts  of 
general  jurisdiction,  are  presumed  to  be  regular.  There  is 
no  certificate  of  the  clerk  or  judge,  nor  is  there  any  pre- 
tense that  the  papers  contained  in  this  transcript  were  all 
the  papers  or  testimony  used  and  adduced  on  the  hearing 
when  the  order  appealed  from  was  made.  The  order  ap- 
pealed from  being  regular  on  its  face,  and  such  a  one  as 
the  court  had  power  to  make,  must  stand.  {White  v.  JVJiite, 
()  Nev.  20;  Dean  v.  Pritchardy  9  Id.  232;  Sherman  v.  Sliaw^ 
9  Id.  151.)  > 

II.  Under  section  68  Civ.  Prac.  Act,  Stats.  1869,  the  dis- 
trict court  has  the  largest  discretion  in  regard  to  affording 
the  proper  relief  in  cases  of  default.  And  we  submit,  that 
on  the  merits  of  the  case,  as  presented  in  the  ex  parte 
transcript,  the  action  of  the  court  was  right.  {Howe  v.  CoU 
dren,  4  Nev.  175.) 

By  the  Court,  Leonard,  J. : 

This  is  an  appeal  from  an  order  of  the  eighth  judicial 
district  court,  setting  aside  the  default  of  defendant,  vacat- 
ing the  decree  rendered  against  him,  reinstating  said  cause, 
and  allowing  defendant  to  file  his  answer.  Default  was 
entered  January  18, 1876,  and  decree  of  judgment  rendered 
March  22,  1876. 
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Bespondent's  counsel,  in  their  argument,  claim  that  soon 
after  default  was  entered,  they  sent  to  the  clerk  of  said 
court  the  necessary  papers  for  opening  the  default,  etc.,  but 
it  is  admitted  that  they  were  not  filed  by  the  clerk  or  served 
upon  counsel  for  appellant  until  June  5,  1876.  The  order 
appealed  from  was  made  by  the  court  June  8,  1876.  At 
the  several  dates  above-mentioned  there  were  only  two 
terms  of  said  court,  which  commenced  respectively,  on  the 
first  Monday  in  June  and  December.  In  the  year  1876,  the 
June  term  commenced  June  5,  and  the  prior  December  term 
continued  until  the  last-mentioned  date.  Defendant  was 
served  personally  with  summons  in  Esmeralda  county,  but 
failed  to  answer  or  otherwise  plead  'within  the  statutory 
period. 

Upon  the  hearing  of  the  motion  to  set  aside  default, 
etc.,  plaintiff's  counsel  objected  to  the  granting  of  the 
same,  on  the  grounds  that  defendant  had  not  shown  due 
diligence,  and  that  the  court  did  not  have  jurisdiction  to 
set  aside  the  default  or  vacate  the  decree  and  judgment 
rendered  at  a  previous  term. 

Appellant  urges  as  error,  the  action  of  the  court  in  grant- 
ing respondent's  motion,  for  the  reason  last  stated. 

It  appears  upon  the  face  of  the  record  herein,  that  re- 
spondent instituted  proceedings  in  the  court  below  to  set 
aside  the  default  and  vacate  the  decree  and  judgment  at 
the  June  term  of  said  court,  to  wit,  June  5,  1876.  If  any 
proceedings  were  commenced  before  the  termination  of  the 
prior  term  which  continued  the  jurisdiction  of  the  court 
over  the  case,  then  the  record,  by  proper  motion  in  this 
court,  should  have  been  corrected  so  as  to  show  such  fact. 
In  the  present  status  of  the  case,  we  must  presume  the 
record  before  us  speaks  the  whole  truth,  and  that  the  de- 
fault entered,  and  the  decree  and  judgment  rendered  at  the 
December  term  of  said  court,  were  set  aside  and  vacated  at 
the  subsequent  June  term,  when  no  proper  steps  had  been 
taken  during  the  December  term  to  continue  jurisdiction  of 
the  court  over  the  case. 

We  think  the  court  had  no  power  to  make  the  order  ap- 
pealed from,  and  that  it  is  void. 
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It  is  well  settled,  upon  the  soundest  policy,  that  after  the 
adjournment  of  a  term  a  court  loses  all  control  over  its 
decrees  and  judgments  rendered  at  such  term,  unless  its 
jurisdiction  is  saved  by  some  proper  proceeding  instituted 
within  the  time  allowed  by  law.  In  this  case  no  such  pro- 
ceeding was  commenced.  (Carpenter  v.  Hart,  5  Cal.  406; 
Suydam  v.  Pitcher,  4  Oal.  280;  Bohb  v.  Bolb,  6  Oal.  21; 
Shaw  V.  McGregor,  8  Cal.  521;  Lattimei*  v.  Ryan,  20  Cal. 
632;  Bell  v.  Thompson,  19  Cal.  708;  DeCastro  v.  Bichardson, 
25  Cal.  52;  Clark  v.  Strouse,  11  Nev.  79.) 

If  the  respondent  has  any  rights  he  must  assert  them  in  a 
court  of  equity.  (5  Cal.  407.) 

The  order  of  the  court  below  is  reversed. 


[No.  830.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  JAMES  L. 

JOHNSON,  Appellant. 

Cbiminal  Law — ^Ebbobs  must  be  set  fobth  in  BiiiL  of  Exceptions. — Facts 
tending  to  show  that  the  court  erred  in  the  admission  of  testimony 
upon  the  trial  of  a  criminal  case  must  be  included  iu  a  bill  of  exceptions, 
otherwise  they  cannot  be  considered  on  appeal. 

Deceased  Witness — Tes-hmony  of,  When  Admissible. — The  testimony  of 
a  deceased  witness  given  under  oath  iu  a  proceeding  authorized  by  law, 
'where  the  opposing  party  had  the  opportunity  of  a  cross-examiuation  is 
admissible  as  evidence  against  such  party  in  any  subsequent  trial  of 
the  case. 

Idem — Unconstitutional  Juky  Law. — The  court  in  impaneling  a  jury  upon 
the  former  trial  of  defendant,  when  the  deceased  witness  testified,  con- 
dacted  the  proceedings  under  the  provisions  of  the  jury  law  of  1875, 
which  has  since  been  declared  uuconstitutional:  llddf  that  the  fact 
that  the  court  erred  iu  impaneling  a  jury  was  not  sufficient  ground  to 
jnstify  the  exclusion  of  the  testimony  of  the  witness. 

Appeal  from  the   District  Court  of  the  Fifth  Judicial 
District,  Lander  County. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Grass  &  Harding,  for  Appellant : 

I.  The  supposed  testimony  of  Emeiy  read  on   the  last 
trial  of  defendant  was  given  on  the  first  trial  of  the  defend- 
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ant  when  tried  nnder  the  jury  law  of  1875.      The  proceed- 
ings were  therefore  void.      {St4xte  v.  McClear,  11  Nev.  39.) 

II.  Emery  could  not  have  been  convicted  of  perjury  had 
he  testified  falsely  on  the  first  trial,  because  an  indictment 
will  not  lay  for  perjury  in  a  void  proceeding.  (5th  Ed.  Bish. 
Grim.  Law,  1028;  State  v.  Hall,  25;  7  Blackford,  Ind.) 

John  B.  KittreU,  Attorney-General,  for  Eespondent: 

The  testimony  of  the  deceased  witness  was  adniissible. 
(1  Green.  Ev.,  sees.  163,  166.) 

But  even  should  it  be  held  that  such  testimony  is  not 
competent,  or  that  it  was  not  put  before  the  jury  after  the 
required  method,  still,  the  error  of  its  admission,  if  error 
there  was,  was  effectually  cured  by  the  action  of  the  judge 
in  striking  out  all  that  part  of  it  which  was  objected  to  by 
the  counsel  for  defendant. 

By  the  Court,  Hawley,  C.  J. : 

The  appeal  in  this 'case  presents  but  one  question:  Did 
the  court  err  in  admitting  the  testimony  of  the  witness 
Emery,  against  the  objections  of  appellant? 

The  biil  of  exceptions  shows  that  appellant  was  indicted 
for  murder,  and  afterwards,  on  the  eighteenth  day  of  Jan- 
uary, 1876,  tried  before  a  jury  impaneled  under  the  pro- 
visions of  the  jury  law  that  was,  in  Tlie  State  v.  McClear  (11 
Nev.  39),  declared  unconstitutional;  that  upon  said  trial 
John  H.  Emery,  then  sheriff  of  Lander  county,  was  a  wit- 
ness for  the  prosecution;  that  he  was  duly  sworn  and  testi- 
fied in  said  case,  and  that  his  testimony  was  taken  down  in 
writing  by  the  deputy  county  clerk;  that  appellant  was  again 
tried  for  the  same  offense;  under  the  same  jury  law,  on  the 
thirty-first  day  of  January,  1876,  and  the  said  John  H. 
Emery  again  testified  as  a  witness  for  the  prosecution ;  that 
on  the  ninth  day  of  October,  1876,  the  defendant  was  tried 
for  the  third  time  under  said  indictment,  and  the  testimony 
of  John  H.  Emery,  then  deceased,  as  given,  and  taken  down 
by  the  clerk,  on  the  first  trial,  was  offered  and  allowed  to  be 
read  in  evidence  against  the  objection  of  defendant;  **tbat 
the  same  was  inadmissible,  and  that  the  defendant  was  enti- 
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tied  to  be  confronted  by  the  witnesses  whose  testimony  was 
given  against  him. " 

Counsel  for  appellant  in  their  brief  claim  that  the  court 
erred  in  admitting  this  testimony  ''without  any  proof  being 
introduced  to  show  that  what  was  read  was  the  testimony  of 
said  Emery  at  a  former  trial/'  and  that  the  testimony  was 
introduced  and  allowed  to  be  read  without  any  proof  that 
said  Emery  was  dead.  Neither  of  these  points  is  sustained 
bj  any  bill  of  exceptions. 

If  these  statements  of  counsel  were  true,  the  facts  should 
Lave  been  embodied  in  the  bill  of  exceptions;  otherwise 
they  cannot  be  considered.     {Stale  v.  LarJdn,  11  Nev.  314.) 

The  rule  that  a  defendant  in  a  criminal  case  has  a  right  to 
be  confronted  by  his  witnesses,  was  not  in  any  manner  vio- 
lated by  the  introduction  of  the  testimony  of  the  deceased 
witness. 

The  testimony  of  Emery  was  given  at  the  former  trial, 
where  defendant  had  the  opportunity  afforded  him  of  a 
cross-examination.  This  is  all  the  law  requires.  The  rec- 
ord in  this  case  shows  that  the  witness  was  cross-examined 
bj  the  defendant. 

Whatever  differences  of  opinion  may  have  in  former  times 
existed  upon  this  question,  the  rule  is  now  too  well  settled 
to  require  any  discussion  that  the  testimony  of  a  deceased 
witness,  given  under  oath  in  a  proceeding  authorized  by 
law,  where  the  opposite  party  had  the  opportunity  of  a  cross- 
examination,  is  admissible  as  evidence  against  such  party  in 
any  subsequent  trial  of  the  same  case.  (Mayor  of  Doiicaster 
V.  Day,  3  Taunt.  262;  United  Siafes  v.  Wood,  3  Wash.  C.  C. 
440;  Cliess  v.  Chess,  17  Serg.  &  Eawle,  409;  Commonwealth 
V.  Richards,  18  Pick.  434;  Shan  v.  Soma^s,  1  Spencer,  66; 
Stale  \.  Hooker,  17  Vt.  659;  Kendrichy.  The  State,  10  Humph. 
479;  United  States  v.  Macomb,  5  McLean,  286;  Summons  v. 
The  State,  5  Ohio  St.  325;  State  v.  McffBlenis,  24  Mo.  402; 
Stale  \.  Baker,  Id.  437;  State  v.  Homer,  26  Mo.  431;  Staie 
V.  Harman,  27  Mo.  120.) 

Counsel  for  appellants  contend  that  the  testimony  was 
inadmissible,  because  it  was  given  at  a  trial  wherein  the 
proceedings  were  conducted  pursuant  to  the  provisions  of 
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the  jury  law  that  was  declared  uconstitutional.  This  point 
is  not,  in  our  judgment,  well  taken. 

If  no  law  existed  authorizing  the  court  to  try  defendant 
for  murder  at  the  time  Emery  testified,  then  counsel's  posi- 
tion w^ould  be  correct.  But  the  court  had  jurisdiction,  and 
was  authorized  to  try  the  defendant  for  murder,  and  the 
exercise  of  this  power  was  not  derived  from  any  unconsti- 
tutional statute.  The  fact  that  the  court  erred  as  to  the 
manner  of  impaneling  the  jury  does  not  furnish  sufficient 
grounds  for  the  exclusion  of  the  testimony. 

The  case  of  I7ie  State  v.  Raymond  (11  Nev.  98),  wherein 
the  defendant  was  convicted  of  murder  in  the  second  de- 
gree, was  upheld,  notwithstanding  the  fact  that  the  jury  law 
had  been  previously  declared  unconstitutional,  because  it 
did  not  affirmatively  appear  that  the  defendant  had  been 
deprived  of  a  jury  of  twelve  impartial  men. 

We  have  no  doubt  that  the  witness  Emery  could  have 
been  tried  and  convicted  of  perjury  if  he  had  sworn  falsely 
upon  the  first  trial.  The  court  was  authorized  to  admin- 
ister the  oath,  it  was  taken  in  a  proceeding  authorized  by 
law,  and  the  testimony  given  was  material  to  the  issue. 

The  mere  fact,  as  before  stated,  that  the  court  erred  in 
impaneling  the  jury  under  the  jury  law  of  1875,  instead  of 
the  law  of  1861,  was  an  error  that  resulted  prejudicial  to 
defendant,  and  authorized  this  court  to  grant  a  new  trial 
(State  V.  JoJwson,  11  Nev.  148),  but  was  not  sufficient  to 
authorize  the  exclusion  of  the  testimony  of  Emery  at  the 
subsequent  trial.  The  case  of  2%e  State  v.  Hall  (7  Blackf. 
25),  cited  by  appellant,  fully  sustains  the  views  we  have 
expressed. 

The  judgment  of  the  district  court  is  affirmed. 
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[No.  828.] 

THE  STATE  OF  NEVADA,  Bespondent,  v.  JAMES 

HAEEINGTON,  Appellant. 

Section  2306  Compiled  Laws  Gonstbxted. — Section  2306  of  the  compiled 
laws  only  requires  the  court  specially  to  instruct  the  jury  that  "  no  in- 
ference of  guilt  is  to  be  drawn  against  him  for  that  cause"  when  the 
defendant  "  declined  to  testify.'*    It  has  no  application  to  a  case  where 
the  defendant  voluntarily  makes  himself  a  witness  in  his  own  behalf. 
Testimony  op  Defendant — Comments  or  Counsel. — ^If  the  defendant  in  a 
criminal  case  voluntarily  testifies  in  his  own  behalf,  the  same  rights 
exist  in  favor  of  the  district  attorney  to  comment  upon  his  testimony, 
or  his  refusal  to  answer  any  proper  question,  or  to  draw  all  proper  in- 
ference from  his  failure  to  testify  upon  any  material  matter  within  his 
knowledge,  as  with  other  witnesses. 
Ofinions  of  Witnesses,  when  not  Admissible. — A  witness  for  defendant 
having  testified  that  just  preceding  the  shooting,  deceased  had  hold  of 
the  defendant;  that  defendant  was  trying  to  free  himself,  and  having 
described  the  action  of  the  parties,  was  asked:  **  What  did  he  (deceased) 
appear  to  be  doing  with  his  hand  or  arm  V  "  the  court  refused  to  allow 
the  question:  Held,  not  to  be  erroneous,  inasmuch  as  the  witness  had 
aheady  stated  all  he  saw  or  knew,  and  that  the  question  called  for  an 
opinion,  not  the  statement  of  any  fact. 
Instruction — Hostile  Demonstbations  and  Ovebt  Acts. — Defendant  asked 
the  court  to  instruct  the  jury  that,  *'If  the  deceased  made  threats  to 
the  effect  that  he  intended  to  kill   *    *    ^    defendant,    *    *   *   and  such 
threats  had  been  communicated  to  the  defendant;  and  if  at  the  time  and 
just  previous  to  the  killing,  the  deceased  made  hostile  demonstrations 
toward  the  defendant,  and  the  demonstrations   *   *   *  were  such  as  to 
justify  the  belief  that  the  deceased  intended  to  carry  out  his  threats, 
then  the  defendant  would  be  justified  in  killing  him,  without  retreating: 
Eeldy  erroneous  in  this,  that  it  failed  to  state  many  of  the  necessary 
elements  of  justification. 
Idem — Modification  of. — The  court  modified  the  instruction  by  inserting 
after  '* hostile  demonstration  "  the  words,  "or  overt  act,"  and  added  to 
the  instruction  the  words:  "But  if  it  does  not  appear  that  the  threats 
were  followed  by  any  overt  act,  the  mere  apprehension  of  danger  is  not 
sufficient  to  justify  4iomicide,"  and  then  gave  the  instruction  as  modi- 
fied: Heldt  not  erroneous. 
•  Idkm — ^Meaninq  of  "Ovebt  Acts." — The  term  "overt  acts  "as  used  by 

[  the  court  meant  any  act  of  the  deceased,  which  manifested  to  the  mind 

f  of  a  reasonable  person,  a  present  intention  on  his  part  to  kill  defendant, 

I  or  do  him  great  bodily  harm. 

Ikstbuctions  assuming  Facts,  without  Alluding  to  the  Evidence. — An 

instruction  which  assumes  that  from  former  threats,  the  deceased,  at 

I  the  time  of  the  homicide  had  murderous  intentions,"  and  that  deceased 

'  had,  previous  to  the  killing,  attempted  to  assault  defendant,  regardless 

'  of  any  evidence  to  establish  such  facts,  is  clearly  erroneous. 


J 
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Testimony  of  Defendant's  Belief  at  Tiue  of  Homicide,  Admissible. — 
A  defendant  charged  with  mnrder  is  entitled,  in  giving  his  testimony, 
to  state  to  the  jury  whether  at  the  moment  of  the  discharge  of  his  pistol 
at  the  deceased,  he  did,  or  did  not,  really  believe  that  he  was  in  danger 
of  losing  his  life,  or  of  receiving  great  bodily  harm,  for  the  purpose  of 
showing  the  condition  of  his  mind  at  the  time,  and  for  the  purpose  of 
establishing  one  of  the  necessary  conditions  of  justification.  It  being 
left  to  the  jury  to  weigh  and  consider  the  question  whether  such  testi- 
mony is  true  or  false. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  are  stated  iu  the  opinion. 

A.  B.  Elliott  and  William  IVoodburv,  for  Appellant: 

I.  The  defendant  is  a  competent  witness  for  himself;  and 
no  inference  of  guilt  is  to  be  drawn  against  him,  because 
he  declines  to  testify.     (1  Comp.  L.  2305-6.) 

II.  He  cannot  be  made  a  witness  for  the  state  against 
himself.  (The  People  v.  Tyler,  36  Cal.  522;  The  People  v. 
McGungill,  41  Cal.  429.) 

III.  The  fact  that  counsel  for  defendant  made  no  objec- 
tion at  the  time,  to  the  argument  of  the  district  attorney, 
cannot  affect  the  substantial  rights  of  the  defendant.  {The 
State  V.  Pieixe,  8  Nev.  304.)  It  was  the  duty  of  the  court 
to  have  interposed  the  objection,  and  to  have  instructed  the 
jury  on  the  subject.     (Comp.  Laws,  sec.  2306.) 

IV.  The  instruction  that  if  the  jury  believed  "defendant's 
life  had  been  repeatedly  threatened,"  etc.,  should  have  been 
given.  (The  Stale  y.  Kennedy,  7  Nev.  377;  The  State  v. 
Hall,  9  Nev.  61;  The  State  v.  Stewart,  9  Nev.  130;  Tlie  State 
V.  Smith,  10  Nev.  118;  The  State  v.  Ferguson,  9  Nev.  116; 
People  y.  Scoggina,  37  Cal.  676;  32  Iowa,  36;  8  Bush,  Ky., 
481;  46  111.  17;  47  Mo.  604;  2  Bishop  on  Criminal  Law,  3d 
ed.  sections  383,  384,  636,  644;  17  Ala.  587;  Phillips  v. 
Commonwealth,  Cases  on  Self-defense,  383;  Grainger  v.  TJie 
Slate,  Id.  238.) 

V.  The  court  erred  in  refusing  to  allow  defendant  to  tes- 
tify as  to  his  belief  of  danger  at  the  time  the  fatal  shot  was 
fired.  The  authorities  require  that  defendant  must  show 
that  he  did  believe  his  life  was  in  danger.     The  testimony 
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should  have  been  submitted  to  the  jury  for  what  it  was 
worth.  As  bearing  upon  the  admissibility  of  this  evidence, 
see  People  v.  Fan^ell,  31  Oal.  583;  State  v.  Newton,  4  Nev. 
412. 

VI.  The  court  erred  in  modifying  the  instruction  in  re- 
gard to  "overt  acts."     {State  v.  Kennedy,  7  Nev.  376;  Jack- 
sm  V.  State,  Cases  on  Self-defense,  481;  Little  v.  State,  Id. 
490;  Phillips  v.  The  CommonweaUh,  Id.  383;    The  State  v.  ^ 
Stewart,  9  Nev.  130.) 

John  R,  Kittrdl,  Attorney-General,  for  Eespondent: 

There  was  no  error  in  the  court  below  sustaining  the 
objection  to  the  question  asked  the  defendant  while  he  was 
testifying  in  his  own  behalf,  as  to  whether,  at  the  time  of 
firing  the  fatal  shot,  he  believed  his  life  to  be  in  danger, 
etc.  The  question  complained  of,  called  only  for  the  opin- 
ion or  conclusion  of  the  defendant;  and  that,  too,  at  a  time 
long  subsequent  to  the  occurrence,  and  to  a  matter  exclu- 
sively in  the  defendant's  secret  mind,  and  which  it  was  im- 
possible for  the  prosecution  to  ascertain  the  truth  of  or 
even  attempt  to  rebut.  When  a  defendant  ofifers  himself  as 
a  witness  he  is  subject  to,  and  governed  by,  the  same  rules 
that  apply  to  other  witnesses.  (See  CohCa  Case,  9  Nev.  179.) 
He  cannot  testify  that  he  believed  himself  in  imminent 
danger.  Whether  such  belief,  in  fact  existed  at  the  time, 
can  only  be  properly  arrived  at  and  determined  by  the  jury, 
from  the  acts  of  the  parties,  and  the  circumstances  attending 
the  aflfray.  The  assertion  of  the  defendant  as  to  his  belief 
is  no  evidence  of  the  fact.  (1  Wharton  on  Grim.  L.,  7th  ed., 
sec.  712,  note  *'M.;"  or  Stephens  Grim.  L.,  304-5.) 

iJ.  //.  Lindsay,  also  for  Eespondent: 

If  defendant  refuses  to  testify,  the  st^vtute  protects  him 
from  adverse  comment  or  inference;  but  if  he  avails  him- 
self of  the  statute,  he  waives  the  constitutional  protection 
in  his  favor,  and  subjects  himself  to  the  peril  of  being  ex- 
amined as  to  any  and  every  matter  pertinent  to  the  issue. 
[Commonwealth  v.  Mullen,  97  Mass.  545;  Commonwealth  v. 
Bonner,  97  Mass.  587;  Commonioealth  v.  Morgan,  107  Mass. 
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199;  31cGarv7j  v.    The  People,   2  Lanbing,  227;  Connet's  v. 
The  People,  50  N.  Y.  240.) 

By  electing  to  testify,  the  defendant  placed  himself  in  the 
attitude  of  any  ordinary  witness  irrespective  of  any  interest 
in  the  cause.  {Noi^folk  v.  Gaylord,  28  Conn.  309.)  It  was 
not  improper  for  the  district  attorney  to  comment  upon  the 
testimony  of  defendant.  {Andrews  v.  Frye,  104  Mass.  234.) 

By  the  Court,  Leonard,  J. : 

This  is  an  appeal  from  the  judgment  of  the  district  conrt 
of  Storey  county,  rendered  against  appellant  December  16, 
1876,  and  from  an  order  of  said  court  denying  his  motion 
for  a  new  trial.  Appellant  was  accused  and  convicted  of 
murder  of  the  first  degree  in  killing  one  John  C.  Sullivan, 
in  said  county,  on  or  about  July  22,  1876. 

The  record  contains  no  formal  motion  for  a  new  trial,  nor 
are  the  grounds  thereof  embodied  in  the  bill  of  exceptions; 
but  all  the  errors  alleged  can  be  examined  by  this  court  ou 
appeal  from  the  judgment. 

First.  The  bill  of  exceptions  shows  that  without  objec- 
tion on  the  part  of  defendant,  one  Merrow,  at  the  trial,  tes- 
tified as  follows:  **  I  was  deputy  constable  of  township  No. 
1,  in  this  county,  at  the  time  this  trouble  occurred;  T  made 
the  arrest;  I  had  a  conversation  with  Harrington,  the  de- 
fendant, in  regard  to  the  matter;  I  asked  him  what  he  did 
it  for;  he  told  me  that  Sullivan  tore  his  coat;  that  is  all  the 
reason  he  gave;  that  is  all  he  said."  Subsequently  defend- 
ant was  called  and  sworn  as  a  witness.  He  testified  in  his 
own  behalf,  but  did  not  testify  in  relation  to  the  matter 
stated  by  witness  Merrow. 

Counsel  for  defendant,  in  his  argument  before  the  jury, 
which  preceded  that  of  the  district  attorney,  claimed  and 
argued  that  the  statements  of  witness  Merrow  were  false. 
The  district  attorney  in  his  reply,  without  objection  on  the 
part  of  counsel  for  defendant  or  the  court,  stated  to  the 
jury  **that,  inasmuch  as  the  defendant,  when  testifying  in 
his  own  behalf,  had  not  contradicted  the  statement  of  Mer- 
row, they  must  take  said  statement  as  absolutely  true,  that 
therefore  it  was  true." 
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The  action  of  the  district  attorney  in  so  addressing  the 
jury,  and  of  the  court  in  failing  to  interpose  objection 
thereto,  is  assigned  as  error.  Appellant  also  claims  the 
court  should  have  instructed  the  jury  as  provided  in  section 
2306,  C.  L.,  when  the  defendant  declines  to  testify. 

Under  the  constitution  of  this  state,  no  person  accused 
of  a  crime  can  be  compelled  to  testify  against  himself;  but 
under  the  statute,  at  his  own  request,  but  not  otherwise,  he 
shall  be  deemed  a  competent  witness,  the  credit  to  be  given 
to  his  testimony  being  left  solely  to  the  jux-y,  under  the  in- 
structions of  the  court.  The  statute  further  provides,  that 
in  all  cases  wherein  the  defendant  in  a  criminal  action  de- 
clines to  testify,  the  court  shall  specifically  instruct  the  jury 
that  no  inference  of  guilt  is  to  be  drawn  against  him  for 
that  cause.  (Comp.  Laws,  sees.  2305-6.)  Courts  have 
nothing  to  do  with  the  wisdom  or  policy  of  a  statute.  Their 
only  duty,  in  a  proper  case,  is  to  enforce  it. 

Under  the  statute  mentioned,  in  a  case  wherein  the  de- 
fendant in  a  criminal  action  declines  to  testify,  the  court 
shall  specially  instruct  the  jury  as  prescribed  in  the  act. 
Certainly,  there  is  nothing  in  the  statute  requiring  the  court 
to  80  instruct  the  jury  in  a  case  wherein  he  does  not  decline 
to  testify;  but,  on  the  contrary,  wherein  he  voluntarily 
makes  himself  a  witness  in  his  own  behalf,  as  in  this  case. 
A  defendant  on  trial  in  a  criminal  action,  in  this  state,  may 
plead  not  guilty,  and  thereafter  sit  in  silence,  or  he  may,  at 
his  option,  testify  for  hirnself.  If  he  chooses  the  latter 
course,  he  is  to  be  held  and  treated,  so  far  as  his  testimony 
goes,  like  any  other  witness.  He  cannot  be  cross-examined 
beyond  the  subject-matter  upon  which  he  has  been  exam- 
ined in  chief,  for  the  reason  that  with  him,  as  with  other 
witnesses,  the  rules  of  evidence  do  not  permit  it;  and,  too, 
because  such  a  proceeding  would  be  compelling  him  to  be- 
come a  witness  for  the  prosecution  against  himself.  {People 
v.  McGungilly  41  Cal.  430.)  **If  he  does  not  choose  to  avail 
himself  of  the  statutory  privilege,  unfavorable  inferences 
cannot  be  drawn  to  his  prejudice  from  that  circumstance; 
and  if  he  does  testify,  he  is  at  liberty  to  stop  at  any  point 
he  chooses,  and  it  must  be  left  to  the  jury  to  give  a  state- 
VoL.  XII.— 9 
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ment,  wliich  lie  declines  to  make  a  full  one,  such  weight  as, 
under  the  circumstances,  they  think  it  entitled  to."  (Coo- 
ley's  Const.  Lim.  317.) 

In  a  note  subsequently  written,  in  referring  to  the  text 
above  quoted.  Judge  Cooley  says:  "TVhat  we  intend  to 
affirm  by  it  is,  that  the  privilege  to  testify  in  his  own  be- 
half is  one  the  accused  may  waive,  without  justly  sub- 
jecting himself  to  unfavorable  comments;  and  that  if  he 
avails  himself  of  it  and  stops  short  of  a  full  disclosure,  no 
compulsory  process  can  be  made  use  of  to  compel  him  to 
testify  further.  It  was  not  designed  to  be  understood  that 
in  the  latter  case  his  failure  to  answer  any  proper  question 
would  not  be  the  subject  of  comment  and  criticism  by  coun- 
sel; but,  on  the  contrary,  it  was  supposed  that  this  was 
implied  in  the  remark  that  *it  must  be  left  to  the  jury  to 
give  a  statement,  which  he  declines  to  make  a  full  one,  such 
weight  as,  under  the  circumstances,  they  think  it  entitled 
to.'  All  circumstances  which  it  is  j)roper  for  the  jury  to 
consider  it  is  proper  for  counsel  to  comment  upon."  (See, 
also.  State  v.  Ober,  52  N.  H.  462;  State  v.  Cohii,  9  Nev. 
179;  State  Y.  Huff,  11  Nev.  27;  Connors  y.  People,  50N.Y. 
240.)  As  affecting  the  right  of  the  jury  to  consider,  or  of 
counsel  to  comment  upon,  the  circumstances,  we  can  per- 
ceive no  difiference  between  the  refusal  of  defendant  to  an- 
swer a  proper  question  upon  cross-examination  and  neglect- 
ing to  testify  upon  some  material  matter  within  his  knowl- 
edge, proven  against  him  by  the  prosecution. 

The  authorities  are  somewhat  conflicting  upon  the  ques- 
tion whether  or  not,  if  the  defendant  in  a  criminal  case 
voluntarily  testifies,  he  can  be  compelled  upon  cross-ex- 
amination to  answer  a  proper  question  concerning  any  fact 
upon  which  he  testified  in  chief.  It  being  unnecessary  to 
decide  the  question  in  this  case,  we  express  no  opinion 
upon  it. 

Our  conclusions  are  that,  if  the  defendant  in  a  criminal 
action  voluntarily  testifies  for  himself,  the  same  rights  exist 
in  favor  of  the  State's  attorney  to  comment  upon  his  testi- 
mony, or  his  refusal  to  answer  any  proper  question,  or  to 
draw  all  proper  inferences  from  his  failure  to  testify  upon 
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auy  material  matter  within  bis  knowledge,  as  with  other 
witnesses.  Nor  are  the  two  cases  cited  by  counsel  for  ap- 
pellant (People  V.  Tyler,  36  Cal.  522;  People  v.  McGungiU, 
41  Cal.  429,)  opposed  to  our  conclusions. 

In  the  first  case,  defendant  did  not  avail  himself  of  the 
right  conferred  by  statute,  and  oflfer  himself  as  a  wit;iess  in 
Lis  own  behalf.  He  did  not  testify.  The  district  attorney, 
iu  his  argument  before  the  jury,  called  attention  to  the  fact 
that  the  defendant  had  not  testified  in  his  own  behalf,  and 
argued  and  insisted  before  the  jury  that  the  silence  of  the 
defendant  was  a  circumstance  strongly  indicative  of  defend- 
ant's guilt.  Defendant's  counsel  objected  to  this  course  of 
argument,  and  requested  the  court  to  require  the  district 
attorney  to  refrain  from  urging  such  inference,  but  the  court 
declined  to  interfere,  and  intimated  that  the  law  justified 
the  counsel  in  the  course  pursued.  The  district  attorney 
continued  to  urge  before  the  jury  that  the  silence  of  the 
defendant  was  a  circumstance  against  him,  and  the  defend- 
ant excepted. 

At  the  close  of  the  argument,  defendant's  counsel  asked 
the  court  to  instruct  the  jury  that  no  inference  of  defend- 
ant's guilt  should  be  drawn  from  the  fact  that  he  did  not 
testify  in  his  own  behalf,  but  the  court  refused  to  so  in- 
struct. The  court  on  appeal  very  properly  held,  upon  such 
a  state  of  the  case,  that  the  court  below  erred  in  permitting 
the  district  attorney  to  pursue  the  line  of  argument  to  which 
objection  was  taken,  and  especially  in  refusing  to  give  the 
instruction  asked. 

In  the  second  case,  the  defendant  offered  himself  as  a 
witness  in  his  own  behalf,  and  was  only  asked  if  he  had  had 
certain  conversation  with  one  Yates,  testified  to  by  said 
Yates,  and  he  answered  that  he  had  not.  He  was  examined 
no  further  by  his  counsel  than  concerning  such  conversation, 
nor  was  he  examined  upon  any  other  point,  but  answered  all 
questions  required  of  him  by  the  court.  Upon  the  argument, 
counsel  for  the  prosecution  commented  upon  the  fact,  before 
the  jury,  that  the  defendant  refused  to  be  cross-examined 
as  to  the  whole  case.  Defendant's  counsel  protested  against 
such  comments,  but  they  were  continued  by  permission  of 
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the  court.  The  appellate  court  held  that  such  action  by 
the  court  below  was  error.  No  witness  under  the  circum- 
stances stated  could  have  been  cross-examined  as  to  the 
whole  case.  If  the  court  had  compelled  defendant  to  an- 
swer beyond  the  line  of  legitimate  cross-examination,  its 
action  would  have  been  error  in  a  double  sense :  first,  in 
allowing  counsel  to  press  in  cross-examination  further  than 
is  permissible  in  other  cases;  second,  in  compelling  defend- 
ant to  furnish,  against  his  will  and  contrary  to  law,  testi- 
mony for  the  prosecution.  Defendant  only  claimed  the 
rights  of  an  ordinary  witness  under  established  rules  of 
evidence.  Counsel  for  the  prosecution,  by  permission  of 
the  court,  and  against  the  rightful  protest  of  defendant, 
contrary  to  the  fact,  construed  a  legitimate  exercise  of  a 
legal  right  to  be  evidence  of  defendant's  guilt. 

It  need  not  be  stated  that  the  facts  of  the  two  cases  cited 
and  the  one  in  hand  are  so  widely  dififerent  that  the  former 
are  no  authority  for  appellant  in  this  case. 

In  addition  to  the  foregoing,  it  is  proper  to  remark  that 
it  is  apparent  to  our  minds,  from  the  bill  of  exceptions,  that 
the  comments  of  the  district  attorney  complaiued  of  were 
called  out  by  those  of  the  defendant's  counsel  in  declaring 
the  testimony  of  witness  Merrow  to  be  false.  In  reply,  the 
district  attorney,  to  sustain  the  witness,  and  to  show  the 
truthfulness  of  his  testimony,  stated  that  the  defendant, 
although  he  had  an  opportunity  to  do  so,  had  not  contra- 
dicted the  witness.  The  comments,  under  the  circum- 
stances, were  proper. 

Second.  At  the  trial,  one  Nelson,  a  witness  for  the  de- 
fendant, testified  that  just  preceding  the  shooting,  deceased 
had  hold  of  the  defendant  by  the  coat-sleeve  or  shoulder, 
and  that  defendant  appeared  to  be  trying  to  free  himself; 
that  defendant  made  a  motion  as  if  to  strike  deceased.  Wit- 
ness then  testified  as  follows:  ** Sullivan  made  a  motion;  I 
can't  tell  what  he  was  doing;  his  back  was  toward  me;  he 
raised  his  hand  up;  his  elbow  appeared  to  be  about  that  high. 
[The  witness  here  raised  his  hand  to  show;  the  right  hand 
being  high  up,  opposite  his  left  breast,  and  the  right  elbow 
being  extended  to  the  right  of  his  body.]     I  could  not  see 
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where  his  hand  was,  because  I  was  right  behind  him,  and  a 
little  ways  from  him."  Counsel  for  defendant  then  asked 
witness  the  following  question,  viz. :  "What  did  he  appear 
to  be  doing  with  his  hand  or  arm?"  The  district  attorney 
objected,  on  the  ground,  that  the  question  was  incompetent 
and  irrelevant,  inasmuch  as  it  called  for  the  opinion  of  the 
witness.  The  question  was  clearly  incompetent.  The  wit- 
ness had  already  stated  all  he  saw  or  knew.  He  had,  by 
word  and  act,  given  the  jury  and  court  all  the  facts  in  his 
possession.  What  else  could  he  say  but  to  give  his  opinion 
of  what  deceased  was  doing  ?  He  was  called  to  testify  to 
facts,  not  give  opinions  or  belief. 

Third.  Appellant  complains  of  the  definition  of  murder  of 
the  first  degree  given  by  the  court  to  the  jury.  We  are  sat- 
isfied that  the  different  instructions  given  by  the  court  prop- 
erly defined  the  crime  mentioned,  and  that  the  jury  could 
not  have  been  misled  thereby.  (State  v.  Stewart^  9  Nev. 
131.) 

Fourth.  Defendant  'scounsel  asked  the  court  to  give  the 
followiug  instructions  to  the  jury:  **If  the  deceased  made 
threats  to  the  effect  that  he  intended  to  kill,  or  do  the  defend- 
ant great  bodily  harm  or  injury  if  he  did  not  stop  keeping 
company  with  Julia  Began,  and  such  threats  had  been  com- 
municated to  the  defendant;  and  if  at  the  time  and  just  pre- 
vious to  the  killing,  the  deceased  made  hostile  demonstra- 
tions toward  the  defendant,  and  the  demonstrations  and  cir- 
camstances  connected  therewith  were  such  as  to  justify  the 
belief  that  the  deceased  intended  to  carry  out  his  threats, 
then  the  defendant  would  be  justified  in  killing  him  without 
retreating." 

The  court  modified  this  instruction  by  inserting  after  the 
words  "hostile  demonstrations"  the  words  **or  overt  act," 
and  added  at  the  end  the  following:  "But  if  it  does  not 
appear  that  the  threats  were  followed  by  any  overt  act,  the 
mere  apprehension  of  danger  is  not  sufficient  to  justify  homi- 
cide." As  modified,  the  court  gave  the  instructions  to  the 
juiy. 

As  presented,  it  was  erroneous  for  several  reasons.  It 
gave,  as  the  only  necessary  test  of  justification,  previous 
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threats  communicated  to  defendant,  and  hostile  demonstra- 
tions and  circumstances  connected  therewith,  before  and  at 
the  time  of  th^  killing,  which  justified  the  belief  that  the 
deceased  intended  to  carry  out  his  threats.  It  is  plain  that 
many  of  the  necessary  elements  of  justification  are  wanting 
in  the  instruction. 

In  State  v.  Sieivait,  9  Nev.  130,  the  court  say:  **Mere 
threats,  unaccompanied  by  some  demonstrations  of  hostility, 
from  which  the  accused  might  reasonably  infer  the  intention 
of  their  execution  by  deceased,  would  not  justify  the  homi- 
cide. Nor  would  acts  of  hostility,  however  violent  of  them- 
selves, excuse  the  slayer.  There  must  be  some  overt  acts  or 
words  at  the  time,  clearly  indicative  of  a  present  purpose  to 
do  the  injury.  The  defendant  must  show  either  that  he  was 
actually  assailed,  or  that  he  was  menaced  by  the  deceased  at 
the  time,  in  such  a  manner  as  to  induce  him  as  a  reasonable 
person  to  believe  that  he  was  in  danger  of  receiving  great 
bodily  harm."  {State  v.  Hall,  9 Nev.  58;  Feople\.  Scoggina^ 
37  Oal.  683.) 

This  instruction  was  also  lacking  the  further  and  indis- 
pensable qualification  that  the  defendant  acted  under  the 
itifluence  of  fears  excited  by  such  threats,  hostile  demon- 
Ktrations  and  circumstances,  and  not  in  a  spirit  of  revenge. 

Appellant  claims  that  the  instruction  as  modified  must 
have  conveyed  to  the  minds  of  the  jury  the  idea  that  the 
words  ** overt  acts"  meant  only  such  acts  as  striking  or 
assailing.  This  view  is  clearly  erroneous.  The  term 
**  overt  acts"  as  used  by  the  court  meant  any  acts  of  the 
deceased,  which  manifested  to  the  mind  of  a  reasonable 
person,  a  present  intention  on  his  part  to  kill  defendant,  or 
do  him  great  bodily  harm.  If  there  is  any  error  in  the 
modified  instruction  it  is  because  it  is  too  favorable  to  ap- 
pellant. 

Fifth.  The  court  refused  to  give  the  following  instruction 
to  the  jury,  which  refusal  is  claimed  as  error,  to  wit:  "  If 
you  believe  from  the  evidence  that  the  defendant's  life  had 
been  repeatedly  threatened  by  the  deceased,  then  the  de- 
fendant may  lawfully  arm  himself  to  resist  the  threatened 
attack;  he  may  leave  his  home  for  the  transaction  of  his 
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legitimate  business  or  for  any  lawful  or  proper  pui*pose, 
and  if  on  such  an  occasion  be  met  the  deceased,  and  liad 
reason  to  believe  bim  to  be  armed  and  readj  to  execute  his 
marJerous  intention;  and  if  the  defendant,  from  the  threats, 
any  attempted  assault  previous  to  the  killing,  and  the  cir- 
cnmstances  attending  the  meeting,  had  reasonable  ground 
to  believe,  and  did  believe,  that  the  presence  of  deceased 
put  bis  life  in  imminent  peril,  then  he  would  not  be  obliged 
to  wait  until  he  was  actually  assailed,  but  may  kill,  and  it 
will  be  justifiable.  He  could  not,  under  such  circum- 
stances, hunt  the  deceased  and  shoot  him  down  like  a  wild 
beast,  nor  has  he  the  right  to  bring  about  an  unnecessary 
meeting  in  order  to  have  a  pretext  to  slay  him;  but  neither 
reason  nor  the  law  demands  that  be  shall  give  up  his  busi- 
ness and  abandon  society  to  avoid  such  meeting  and  the 
killing  of  bis  adversary." 

This  instruction  assumes  that  from  former  threats  the  de- 
ceased, at  the  time  of  the  fatal  meeting,  had  '^  murderous 
intentions,"  regardless  of  the  evidence.  Such  assumption 
is  unwarranted.  It  would  have  instructed  the  jury  to  jus- 
tify defendant  in  shooting  deceased,  because  of  **  former 
threats,  any  attempted  assault  previous  to  the  killing, 
and  the  circumstances  attending  the  meeting,  if  defendant 
liad  reasonable  ground  to  believe  and  did  believe  that  the 
presence  of  deceased  put  his  life  in  imminent  peril,"  even 
though  defendant  was  in  the  wrong  and  the  first  assailant. 
It  assumes,  regardless  of  any  proofs  to  establish  the  fact, 
that  deceased  had,  previous  to  the  killing,  attempted  to  as- 
sault defendant.     It  was  properly  refused. 

Next  and  last,  appellant  complains  of  the  action  of  the 
court  in  refusing  to  allow  him,  when  testifying  as  a  witness 
in  bis  own  behalf,  to  answer  the  question  hereafter  stated. . 
The  bill  of  exceptions  shows  the  following:  ** Counsel  for^ 
defendant  then  asked  defendant  the  following  question:  'At 
the  moment  of  the  discbarge  of  the  pistol  at  tbe  deceased 
did  you,  or  did  you  not,  really  believe  that  you  were  in 
danger  of  losing  your  life,  or  receiving  great  bodilj'  harm?' 
To  which  question  tbe  district  attorney  objected,  for  the 
reason  that  the  question  was  irrelevant  and  incompetent. 
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inasmuch  as  it  was  the  province  of  the  jury  to  determine 
whether  or  not,  from  the  attending  circumstances,  a  reason- 
able man  would  believe  himself  in  danger  of  losing  his  life, 
and  the  court  sustained  the  objection.  To  which  ruling  of 
the  court  the  defendant,  by  his  counsel  then  and  there  duly 
excepted." 

Let  it  bo  borne  in  mind  that  appellant's  defense  was  just- 
ifiable homicide.  He  admitted  the  killing  of  deceased,  but 
claimed  it  was  done  in  necessary  self-defense.  In  order  to 
justify  himself  he  was,  by  his  own  proofs,  compelled  to 
bring  himself  within  the  terms  of  sections  25  and  26  of  the 
crimes  and  punishments  act,  which  read  as  follows: 

**  Section  25.  Justifiable  homicide  is  the  killing  of  a  hu- 
man being  in  necessary  self-defense,  or  in  defense  of  hab- 
itation, property  or  person  against  one  who  manifestly  in- 
tends, or  endeavors,  by  violence  or  surprise,  to  commit  a 
felony,  or  against  any  person  or  persons  who  manifestly 
intend  and  endeavor,  in  a  violent,  riotous,  or  tumultuous 
manner,  to  enter  the  habitation  of  another  for  the  purpose 
of  assaulting  or  oflfering  personal  violence  to  any  person 
dwelling  or  being  therein. 

"  Section  26.  A  bare  fear  of  any  of  these  oflfenses,  to  pre- 
vent which  the  homicide  is  alleged  to  have  been  committed, 
shall  not  be  sufficient  to  justify  the  killing.  It  must  appear 
that  the  circumstances  were  sufficient  to  excite  the  fears  of 
a  reasonable  person,  and  that  the  party  killing  really  acted 
under  the  influence  of  those  fears,  and  not  in  a  spirit  of 
revenge." 

Under  the  two  sections  of  the  statute  just  quoted,  it  is 
evident  that,  before  the  defendant  could  have  been  justified 
by  the  verdict  of  the  jury,  it  must  have  appeared  to  their 
minds,  from  all  the  testimony  in  the  case,  not  only  that  the 
defendant  was  at  the  time  surrounded  by  such  circumstances 
as  were  sufficient  to  excite  the  fears  of  a  reasonable  person, 
but  also  that  he  really  acted  under  the  influence  of  those 
fears,  and  not  in  a  spirit  of  revenga  It  was  just  as  neces- 
sary for  the  testimony  to  show  that  his  mind  was  in  accord 
with  the  last  condition  stated  in  section  26  as  with  the  one  pre- 
ceding. In  other  words,  if  the  jury  had  been  satisfied  from  all 
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the  testimony  in  the  case,  that  the  circumstances  surround- 
ing defendant  at  the  time,  were  sufBcient  to  excite  the  fears  of 
a  reasonable  person,  still  they  could  not  have  justified  him  by 
their  verdict,  without  being  satisfied  from  the  evidence  that 
he  really  acted  under  the  influence  of  the  fears  mentioned 
in  the  statute,  and  not  in  a  spirit  of  revenge.  In  arriving 
at  a  conclusion  as  to  whether  a  defendant  accused  of  murder 
really  acted  under  the  influence  of  such  fears,  and  not  in  a 
spirit  of  revenge,  jur^^rs  oftentimes  would,  and  properly  too, 
consider  that,  even  though  the  circumstances  were  sufficient 
to  excite  the  fears  of  a  reasonable  person,  yet  he  did  not 
so  act,  but  that  he  really  acted  in  a  spirit  of  revenge .  They 
might  conclude  that  the  circumstances,  ostensibly  sufficient 
to  justify  his  fears  as  a  reasonable  person,  were,  in  fact, 
made  so  by  the  defendant  for  the  sole  purpose  of  justifica- 
tion, when  really  he  acted  in  the  spirit  of  revenge. 

Suppose  two  men  have  for  a  long  period  been  deadly 
enemies,  and  at  last  one  kills  the  other  under  circumstances 
apparently  sufficient  to  justify  the  fears  of  a  reasonable 
man;  certainly,  under  such  circumstances,  any  juror  would 
more  readily  believe  that  the  homicide  was  committed  in  a 
spirit  of  revenge  than  if  they  had  always  been  friends  prior 
to  the  killing.  In  this  case,  the  killing  having  been  ad- 
mitted by  defendant,  and  the  burden  of  proof  !:aving  been 
upon  him  in  some  manner  to  show  that  he  really  acted  un- 
der the  influence  of  the  fears  stated  in  the  statute,  and  not 
in  a  spirit  of  revenge,  he  had  the  indisputable  right  to 
strengthen  other  testimony  by  his  own,  under  oath,  in  the 
presence  of  the  jury,  that  at  the  time  of  the  fatal  shot  he 
really  believed  his  life  was  in  danger,  or  that  he  was  in  dan- 
ger of  receiving  great  bodily  injury.  It  was  a  fact  proper 
to  be  considered  and  weighed  by  the  jury,  as  to  what  the 
condition  of  his  mind  was  at  the  time;  and  who  so  well 
knew  in  what  spirit  and  with  what  motive  he  acted  as  de- 
fendant? 

It  is  true  that  a  defendant  in  a  criminal  action  has  in- 
ducements to  misstate  the  motives  that  actuated  him,  as 
Wl  as  his  beliefs  at  the  time.  So  he  has  relative  to  any 
other  fact.     The  law,  however,  does  not  make  that  a  reason 
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why  he  shall  not  be  allowed  to  make  his  statement  to  the 
jury  upon  all  matters  concerning  which  he  has  a  right  to  tes- 
tify, and  let  the  jury  judge  of  the  veracity  of  his  testimony. 

Besides,  several  of  the  instructions  given  by  the  court 
make  it  an  essential  pre-requisite  to  defendant's  justifica- 
tion that  he  "did  believe  ^'  he  was  in  danger  of  losing  his 
life  or  of  receiving  great  bodily  harm,  as  well  as  that,  as  a 
reasonable  person,  he  had  reason  to  so  believe. 

The  court  instructed  the  jury  in  part  as  follows:  **The 
law  of  self-defense  is  founded  on  necessity,  and  in  order  to 
justify  the  taking  of  life  upon  this  ground,  it  must  not  only 
appear  that  defendant  had  reason  to  believe,  and  did  be- 
lieve, that  he  was  in  danger  of  his  life,  or  of  receiving  great 
bodily  injury;  but  it  must  also  appear  to  the  defendant's 
comprehension,  as  a  reasonable  man,  that  to  avoid  such 
danger  it  w^as  necessary  for  him  to  take  the  life  of  the  de- 
ceased. 

"If  you  believe  from  the  evidence  that  the  defendant  had 
reason  to  believe,  and  did  believe  that  he  was  in  danger  of 
his  life,  or  of  receiving  great  bodily  harm,  and  you  further 
believe  that  it  also  appeared  to  defendant's  comprehension, 
as  a  reasonable  man,  that  to  avoid  such  danger  it  was  neces- 
sary for  him  to  take  the  life  of  John  C.  Sullivan,  such  kill- 
ing would  be  in  self-defense,  and  you  should  acquit  the 
defendant." 

Thus  the  jurors  were  instructed,  as  the  statute  provides, 
that  one  of  the  necessary  elements  of  justification  was  that 
he  did  so  believe. 

We  are  entirely  satisfied  that  for  the  purpose  of  showing 
the  condition  of  his  mind  at  the  time,  and  to  establish  one 
of  the  necessary  conditions  of  justification,  defendant  had 
the  x'ight  to  answer  the  question  objected  to,  and  that  it 
was  for  the  jury  to  consider  it  like  all  other  testimony 
proper  to  be  given  in  the  case. 

In  People  v.  Farrell  (31  Cal.  576),  the  court  say:  "The 
rule  that  the  intent  must  be  inferred  from  the  acts  and 
words  of  tiie  party  had  its  foundation  in  necessity  created 
by  the  rule  which  excluded  parties  in  interest  from  the  wit- 
ness stand.     That  necessity  is  now  removed  by  the  abroga- 
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tion  of  the  rule  which  created  it,  and  the  legal  tenet  that 
actions  must  speak  for  themselves,  and  words  furnish  their 
own  interpretation  is  much  modified,  if  not  wholly  abro- 
gated, by  the  recent  innovation  upon  the  common  law  by 
which  parties  are  allowed  to  testify  in  their  own  behalf. 
Before  that  time,  there  was  no  way  of  ascertaining  the 
motives  and  intentions  of  parties,  except  by  inference  from 
their  acts  and  sayings,  and  all  experience  shows  that  they 
may  frequently,  if  not  at  all  times,  prove  very  imperfect 
guides.  "^  '^  *  It  is  no  answer  to  say  that  this  enables 
a  party  to  substitute  a  false  motive  for  a  true  one,  or  to 
convert  words  spoken  in  one  sense  into  another.  If  the 
argument  proves  anything,  it  proves  too  much,  and  shows 
that  the  radical  change  which  has  been  made  is  in  all  re- 
spects founded  in  folly  rather  than  wisdom.  For  the  truth- 
fulness of  parties  when  upon  the  witness  stand,  wo  must 
depend,  as  in  the  case  of  other  witnesses,  upon  the  obliga- 
tion of  their  oaths,  and  their  reputation  for  truth  and  vera- 
city. If  these  can  be  relied  upon  for  the  truth  of  state- 
ments made  in  reference  to  acts  and  words  of  which  the 
eje  and  ear  may  take  notice,  they  may,  for  the  same  reason, 
be  accepted  as  guarantees  for  the  truth  of  statements  made 
in  respect  to  motives  and  intents  of  which  the  mind  or  inner 
man  alone  can  take  cognizance.  Nor  is  there,  in  our  judg- 
ment, any  well-grounded  letison  for  apprehending  that  this 
rule  will  obstruct  rather  than  advance  the  ends  of  justice. 
There  is  no  more  danger  of  imposing  upon  the  jury  false- 
hood or  pretense,  in  respect  to  motives  and  intents,  than 
there  ia  of  doing  the  like  in  respect  to  visible  or  external 
circumstances.  The  jury  can  as  readily  distinguish  between 
the  false  and  true  in  respect  to  the  former  as  the  latter.  If 
the  motive  or  intent  assigned  is  inconsistent  with  the  ex- 
ternal circumstances,  it  must  be  discarded  as  false.  If,  on 
the  contrarj',  they  are  consistent,  there  is  no  reason  why 
they  may  not  be  true."  (State  v.  Stewai%  9  Nev.  132;  People 
V.  Williams,  32  Cal.  285;  1  Bish.  Grim.  Law,  6th  ed.,  sec. 
305.) 

For  this  error,  the  judgment  of  the  court  below  is  reversed, 
and  a  new  trial  ordered. 
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[No.  845.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  WILLIAM 
THOMPSON,  Indicted  by  the  name  op  HAEET 
HUFF,  Appellant. 

Indictment — Mubdeb  in  thk  First  Deobeb — Wtllful,  Delibebate  and 
Pbkmeditated. — In  order  to  Hustain  a  conviction  of  murder  in  the  first 
degree,  it  is  not  essential  that  the  indictment  should  state  the  words 
'*  willfully,  deliberately  and  premeditately/'  in  addition  to  the  words 
*•  unlawfully  and  with  malice  aforethought." 

Insanity  and  Intoxication. — Instructions  given  by  the  court  to  the  effect 
that  temporary  insanity  produced  by  intoxication  does  not  destroy 
responsibility  if  the  party,  when  sane  and  responsible,  made  himself 
voluntarily  intoxicated:  Revieioed,  and  held  to  be  correct. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 
The  facts  appear  in  the  opinion. 

L.  A.  Buckner,  for  Appellant: 

I.  The  indictment  only  charges  murder  in  the  second  de^ 
gree.  When  an  indictment  charges  that  the  offense  was  com- 
mitted in  the  perpetration  or  attempt  to  perpetrate  arson, 
rape,  robbery,  or  burglary,  it  is  immaterial  to  show  that  the 
intention  was  to  kill.  The  statement  of  the  facts  constituting 
either  of  the  above-named  public  offenses,  with  the  addi- 
tional fact  that  death  was  the  result  of  their  commission, 
the  law  exclusively  presumes  the  intent  was  to  commit 
murder  in  the  first  degree.  In  the  other  classes  specifically 
mentioned,  to  wit:  poison,  torture  and  lying  in  wail,  the 
words  ex  vi  termini  charge  murder  in  the  first  degree,  whilst 
all  other  kinds  of  murder  of  the  first  degree  can  only  be  suflS- 
ciently  charged  by  the  use  of  the  technical  phrase  "willful, 
deliberate  and  premeditated." 

This  subject  is  elaborately  discussed  by  Bishop,  in  his 
work  on  criminal  law.     (Sections  797  et  seq,) 

The  opinion  in  the  State  v.  Millain,  3  Nev.  409;  does  not 
correctly  state  the  law.  The  reasoning  of  the  court  is  not 
sound;  still,  the  indictment  in  that  case  might  have  been 
sustained  without  denying  the  correctness  of  the  position 
here  contended  for,  as  the  indictment  stated  that  Millain 


Apr.  1877.]     State  of  Nevada  v.  Thompson.  141 

- 

Argument  for  Appellant. 

killed  Bulette  "by  choking  and  strangling"  ber,  thus  show- 
ing that  the  murder  was  committed  by  torture  and  neces- 
sarily implied  tbat  it  was  willful,  deliberate  and  premedi- 
tated. 

It  is  a  necessarily  logical  deduction  that  where  a  public 
offense  has  been  divided  into  degrees,  in  order  to  convict 
of  the  greatest,  you  must  state  the  facts  to  show  that  de- 
gree. If  the  indictment  is  for  **  larceny"  a  conviction  of 
"grand  larceny"  cannot  be  had  unless  the  value  of  the 
property  charged  as  having  been  stolen  is  stated  to  be  fifty 
dollars  or  over,  and  so  of  all  the  offenses  marked  off  into 
degrees. 

If,  when  the  legislature  divided  murder  into  degrees, 
it  had  designated  murder  in  the  second  degree  by  some 
other  name,  as  had  been  done  in  relation  to  manslaughter, 
then  no  diflSculty  would  ever  have  occurred,  for  there  is  just 
as  marked  distinction  between  the  crime  in  the  first  and 
second  degree  as  between  it  in  the  second  degree  and  man- 
slaughter. The  intent  and  act  are  as  different  as  in  murder 
of  the  second  degree  and  manslaughter.  It  was  a  neces- 
sity to  require  the  jury  to  find  the  degree,  so  long  as  the 
general  denomination  murder  was  used  for  both  offenses. 
(Cr.  Pr.  Act,  sec  412.) 

The  legislature  has  no  right  to  prescribe  a  form  of  in- 
dictment dispensing  with  the  necessity  of  complying  in  sub- 
stance with  the  constitutional  rights  of  persons  defined  in 
the  declaration  of  rights.  Nor  did  it  do  so  for  the  act 
(Criminal  Proceedings)  carries  out  those  provisions,  which 
are  identical  with  those  of  the  common  law.  (Oomp.  L. 
682;  5  T.  R.  611,  623.) 

The  indictment  ought  to  be  certain  to  every  intent  and 
without  any  intendment  to  the  contrary.  (Cro.  Eliz.  490; 
Cro.  Jack.  20.)  Every  crime  must  appear  on  the  face  of 
the  record  with  a  scrupulous  certainty  (1  Cold.  187),  and 
every  averment  must  be  so  stated  that  the  party  accused 
may  learn  the  general  nature  of  the  crime  of  which  he  is 
charged,  and  who  the  accusers  are  whom  he  will  be  called 
to  answer.  (1  T.  E.  69.)  The  offense  must  be  positively 
charged,  and  not  stated  by  way  of  recital.  (^2  Stra.  900, 
notes  1,  2,  Lord  Raym,  1363.) 
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The  indictment  must  charge  the  offense  in  the  words  of 
the  statute.  {People  v.  Logan,  1  Nev.  110;  People  v.  Dolan, 
9  Cal.  57G;  Frazer  v.  Tlie  People,  54  Barb.  306;  People  \. 
Stockton,  1  Parker,  424;  Thompson  v.  The  People,  3  Parker, 
208;  People  v.  AUen,  5  Denio,  74.) 

John  jR.  KUtrell,  Altoriiey-Ckneral,  for  Bespondent: 

I.  The  indictment  follows  the  statutory  form  in  hcec  vei'ha, 
and  has  been  held  to  be  sufficient  by  this  court  repeatedly. 
(State  V.  Millain,  3  Nev.  409;  State  v.  Anderson,  4  Id.  265, 
Orim.  Pr.  Act.  sec.  235.) 

In  an  indictment  for  murder,  it  is  not  necessary  that  the 
indictment  should  specifically  aver  that  the  killing  was  ''will- 
ful, deliberate  and  premeditated."  It  is  sufficient  to  charge 
the  crime  in  the  words  of  the  statute.  {People  v.  Dolan,  9 
Cal.  576;  People  v.  31iirray,  10  Id.  309.) 

The  indictment  charges  the  defendant  generally  with  the 
commission  of  the  crime  of  murder.  There  is  no  such  thing 
under  the  criminal  code  of  this  state,  or  in  any  criminal 
practice  act,  as  charging  murder  in  the  several  degrees  of 
that  offense.  ** Murder,"  is  a  generic  term  and  embraces 
both  murder  in  the  first  and  second  degrees,  and  where  the 
jury  designate  by  their  verdict  the  degree  in  which  they 
find  a  defendant  guilty,  it  is  all  the  law  requires  under  our 
system. 

An  indictment  for  murder  should  not  state  or  designate 
the  degree  of  murder.  {People  v.  Lloyd,  9  Cal.  54;  People 
V.  King,  27  Id.  507.) 

On  the  trial  of  this  case  an  attempt  appears  to  have  been 
made  at  a  defense  on  these  grounds:  First.  That  the  de- 
ceased committed  suicide;  Second.  That  the  defendant 
was  insane  at  the  t.'me  of  the  commission  of  the  homicide. 
Third.  That  from  habits  of  long  continued  drunkenness, 
he  was  incapable  of  forming  that  deliberate  and  premed- 
itated intent  to  kill,  that  is  requisite  to  constitute  the 
crime  of  murder  in  the  first  degree. 

There  is  nothing  whatever  in  the  evidence  which  tends  to 
show  that  it  was  a  case  of  felo  dese.  On  the  contrary,  there 
is  an  abundance  of  testimony  going  to  show,  and  sufficient 
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to  convince  the  commonest  understanding  that  McRavy 
came  to  his  death  by  a  pistol-shot  fired  from  the  hand  of 
the  defendant,  and  that  it  was  discharged  with  an  intent  to 
take  the  life  of  his  victim. 

n.  The  instructions  relative  to  insanity,  correctly  state  the 
law.  {People  y,  Williams,  4.3  CeA,  34:5;  United  States  v.  Drew, 
ILead.  Case,  (crim.)  131;  Cnited  States  v.  JUcGlue,  1  Curtis 
C.  C.  1;  Latvton  v.  Sun  Mut.  Ins,  Co.,  2  Cush,  500;  Comivall 
V.  State,  Martin  &  Ter.  147-49. 

By  the  Court,  Leonard,  J.  : 

Appellant  was  indicted  for  killing  one  William  McEavy, 
on  or  about  January  2,  1877,  in  Humboldt  county,  in  this 
State,  and  was  convicted  of  murder  in  the  first  degree.  By 
his  counsel,  he  moved  in  arrest  of  judgment  on  the  ground 
that  the  indictment  did  not  comply  with  the  provisions  of 
section  286  of  the  criminal  practice  act,  in  this:  "The  state- 
ment of  the  acts  charged  in  the  indictment  does  not  consti- 
tute the  offense  of  murder  in  the  first  degree,  because  it  is 
not  stated  that  the  defendant  feloniously  killed  William 
McEavy,  a  human  being,  with  malice  aforethought,  delib- 
erately and  premeditatedly.  The  facts  stated  in  the  indict- 
ment do  not  constitute  a  public  offense,  because  it  is  not 
charged  the  killing  was  done  with  felonious  intent,  and  it 
is  not  stated  that  William  McEavy  was  a  human  being,  and 
it  does  not  so  appear  from  the  indictment."  This  motion  was 
denied  by  the  court  and  exception  taken.  Defendant  also 
moved  the  court  to  grant  a  new  trial  on  the  grounds,  first, 
that  the  verdict  was  contrary  to  law  and  evidence;  second, 
that  the  court  misinstructed  the  jury  in  matters  of  law  ex- 
cepted to  on  the  trial. 

This  appeal  is  taken  from  the  judgment  and  the  order 
oveiTuling  appellant's  motion  for  a  new  trial. 

The  several  grounds  of  error  presented  on  motion  in  ar- 
rest of  judgment  and  for  new  trial  are  urged  by  appellant 
on  appeal. 

The  charging  part  of  the  indictment  was  as  follows: 

^'Defendant,  Harry  Huff,  above  named,  is  accused  by  the 
grand  jury  of  the  county  of  Humboldt,  State  of  Nevada, 
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of  the  crime  of  murder,  committed  as  follows:  The  said 
Harry  Huff,  on  the  second  day  of  January,  a.  d.  1877,  or 
thereabouts,  at  the  county  of  Humboldt,  State  of  Nevada, 
and  before  the  finding  of  this  indictment,  without  authority 
of  law,  and  with  malice  aforethought,  did  then  and  tbere 
kill  and  murder  one  William  McRavy,  by  shooting  him  with 
a  pistol  commonly  called  a  revolver,  contrary  to  the  form  of 
the  statutes  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Nevada." 

First.  Counsel  for  appellant  claims  this  indictment  is  in- 
sufficient to  sustain  the  judgment  of  murder  of  the  first 
degree,  for  the  reason  that  it  does  not  contain  the  words 
**  willfully,  deliberately  and  premeditatedly,"  in  addition  to 
the  words  ** unlawfully  and  with  malice  aforethought;"  that 
because  of  the  failure  to  insert  said  words  the  indictment 
charges  only  murder  of  the  second  degree;  and  that,  there- 
fore, the  judgment  of  the  6ourt  is  erroneous. 

It  is  a  well-established  principle  of  the  criminal  law 
*'  that  a  want  of  averment  cannot  be  helped  by  evidence, 
and  that  a  jury  cannot  convict  a  person  of  any  crime,  how- 
ever clearly  it  may  be  proved,  unless  it  is  duly  and  tech- 
nically set  forth  in  the  indictment."  It  follows  that  if  this 
indictment  does  not  charge  murder  of  the  first  degree  it 
will  not  sustain  the  judgment.  Does  this  indictment,  then, 
in  proper  words,  duly  charge  the  crime  of  murder  of  the 
first  degree? 

Under  the  statute,  **  murder  is  the  unlawful  killing  of  a 
human  being  with  malice  aforethought,  either  express  or 
implied.  The  unlawful  killing  may  be  effected  by  any  of 
the  various  means  by  which  death  may  be  occasioned.'* 
"All  murder  which  shall  be  perpetrated  by  means  of  poi- 
son, lying  in  wait,  torture,  or  by  any  other  kind  of  willful, 
deliberate  and  premeditated  killing,  or  which  shall  be  com- 
mitted in  the  perpetration,  or  attempt  to  perpetrate,  any 
arson,  rape,  robbery  or  burglary,  shall  be  deemed  murder 
of  the  first  degree;  all  other  kinds  of  murder  shall  be 
deemed  murder  of  the  second  degree;  and  the  jury  before 
whom  any  person  indicted  for  murder  shall  be  tried  shall, 
if  they  find  such  person  guilty  thereof,  designate  by  their 
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Terdict  whether  it  be  murder  of  the  first  or  second  degree." 
(Sees.  2321,  2323,  O.L.) 

This  indictment  contains  all  that  the  statutory  form  re- 
quires, and  xnuch  besides.  In  fact,  counsel  for  appellant  do 
not  urge  any  other  faults  against  it  than  those  above  stated. 
It  charges  the  crime  of  murder,  substantially,  as  that  crime 
was  defined  at  common  law,  and  according  to  the  statutory 
definition.  This  court  has  decided  that  the  power  of  the 
legislature  to  mold  and  fashion  the  form  of  an  indictment 
is  plenary,  but  that  its  substance  cannot  be  dispensed  with. 
[Stale  V.  a  Flaherty,  7  Nev.  167.) 

Is  this  indictment  lacking  in  any  material  allegation  nec- 
essary to  support  a  judgment  of  murder  of  the  first  degree? 
The  substantial,  essential  facts  necessary  to  be  found  by 
the  grand  jury,  and  stated  in  the  indictment,  are  these: 
''The  indictment  must  be  direct  and  certain,  as  it  regards: 
First.  The  party  charged;  Second.  The  offense  charged; 
Third.  The  particular  facts  of  the  offense  charged,  so  far  as 
uecessary  to  constitute  a  complete  offense,  but  the  evidence 
tending  to  prove  the  charge  need  not  be  stated."  (C.  L. 
sec.  1860.) 

''The  indictment  shall  be  sufficient  if  it  can  be  under- 
stood therefrom:  First.  That  it  is  entitled  in  a  court  having 
authority  to  receive  it,  though  the  name  of  the  court  be  not 
accurately  set  forth;  Second.  That  it  was  found  by  a  grand 
jury  of  the  district  in  which  the  court  was  held;  Third.  That 
the  defendant  is  na^led,  or,  if  his  name  cannot  be  discovered, 
that  he  be  described  by  a  fictitious  name,  with  a  state- 
ment that  he  has  refused  to  discover  his  real  name;  Fourth. 
That  the  offense  was  committed  at  some  place  within  the 
jurisdiction  of  the  court;  Fifth.  That  the  offense  was  com- 
mitted at  some  time  prior  to  the  finding  of  the  indictment; 
Sixth.  That  the  act  or  omission  charged  as  the  offense  is 
clearly  and  distinctly  set  forth  in  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what  is  in- 
tended; Seventh.  That  the  act  or  omission  charged  as  the 
offense  is  stated  with  such  a  degree  of  certainty  as  to  enable 
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the  court  to  pronounce  judgment  upon  a  conviction  accord- 
ing to  the  weight  of  the  case."     (C.  L.  sec.  1867.) 

If  this  indictment  is  ki  any  manner  faulty,  it  must  be  in 
failing  to  fill  the  requirements  of  the  sixth  and  seventh  sub- 
divisions of  the  section  last  quoted. 

Although  the  questions  presented  by  counsel  for  appel- 
lant, as  to  the  sufficiency  of  this  indictment  to  support  the 
judgment  rendered,  have  been  passed  upon  substantially 
by  former  decisions  of  this  court,  with  the  conclusions  of 
which  as  to  the  sufficiency  thereof  we  agree,  still,  the  same 
being  again  persistently  and  ably  presented,  we  have  care- 
fully re-examined  the  objections  of  counsel  for  appellant, 
and  our  investigations  have  only  confirmed  us  in  the  cor- 
rectness of  the  opinions  heretofore  entertained  by  this  court; 
that  an  indictment  like  this  is  sufficient,  both  in  form  and 
substance. 

Under  the  common  law  an  unlawful  killing  of  a  reason- 
able creature  in  being,  in  the  peace  of  the  State,  with  malice 
aforethought,  by  a  person  of  sound  memory  and  discretion, 
was   murder,    and    the  punishment    therefor    was  death. 
Under  the  statute  a  commission  of  the  same  act,  in  like 
manner  and  with  the  same  intent,  completes  the  crime  of 
murder.     True,    the   statute^  has  divided  the  same  ofiense 
into  two  degrees,  but  the  result  of  this  is  not  the  creation 
of  a  new  oflfense.     The  general  definition  of  murder  in  the 
statute  includes  both  degrees,  the  same  as  at  common  law 
it  included  all  cases  of  felonious  homicide,  not  only  where 
the  murder  was  perpetrated  by  means  of  poison,  or  lying  in 
wait,  torture  or  by  any  other  kind  of  willful,  deliberate  and 
premeditated  killing,  etc.,  but  also  those  cases  where  the 
killing  was  not  characterized  by  any  particular  atrocity,  or 
by   deliberation   or  premeditation.     The   division   of   the 
ofi'ense  into  two  degrees,  and  declaring  that  a  murder  per- 
petrated 1)y  certain  means  and  witli  a  certain  intent  should 
be  murder  of  the  first  degree,  and  that  all  other  murder 
should  be  murder  of  the  second  degree,  is  simply  and  only 
a  guide  for  the  jury  in  arriving  at  their  verdict  from  the 
evidence,  under  the  instructions  of  the  court.     Nor  was  it 
necessary  that  the  act  with  which  appellant  was  charged 
should  be  more  clearly  or  distinctly  set  forth,  in  order  to 
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enable  a  person  of  common  understanding  to  know  what 
was  intended.     He  knew  if  he  pleaded  **not  guilty"  that 
the  jury,  if  they  found  him  guilty,  must  and  would  find  the 
degree;  and  that  if  he  plead  guilty  by  confession  in  open 
court,  the  court  must  and  would  proceed,  by  examination 
of  witnesses,  to  determine  the  degree  of  the  crime  and  give 
sentence  accordingly.     Such  is  the  duty  of  the  court  and 
jury  in  every  charge  of  murder,  regardless  of  the  degree. 
If  the  theory  of  counsel  for  appellant  be  true,  why,  then, 
in  case  of  confession,  does  the  statute  require  the  court  to 
ascertain  the  degree  from  the  evidence  of  witnesses,  even 
though  the  defendant  is  charged  with  murder  in  the  second 
degree  only?    It  being  undeniably  true  that  a  person  can- 
not be  convicted  of  this   crime  without  being  first  duly 
charged  therewith  by  indictment,  what  possible  reason  can 
be  given  for  requiring  of  the  court  so  useless  an  act,  in  case 
of  coiifessiou,  as  the  taking  of  testimony  in  order  to  ascer- 
tain the  degree,  when,  if  he  is  charged  with  only  murder  in 
the  second  degree,  he  cannot  in  any  event  be  convicted  for 
any  higher  grade?    And,   too,  in  such  case,  why  require 
the  jury  to  find  the  degree,  when  the  only  degree  they  could 
find  would  be  the  second?    If  the  theory  of  counsel  for 
appellant  be  true,  we  can  only  escape  convicting  the  legis- 
lature of  utter  foolishness  by  concluding  that  all   indict- 
ments for  murder  must  charge  murder  of  the  first  degree, 
which,  according  to  counsel's  theory,  can  be  done  only  by 
alleging    deliberation,  premeditation,   lying  in   wait,    etc. 
Suppose  it  should  be  decided  by  this  decision,  and  become 
the  established  law  of  the  state,  that  this  indictment,  and  all 
like  it,  charge  only  murder  of  the  second  degree.     There- 
after the  second  degree  could  be  charged  by  following  this 
as  a  precedent.     In  such  case,  if  the  state  should  not  deem 
a  certain  defendant  guilty  beyond  the  second  degree,  the 
dibtrict  attorney  should  and  would  follow  this  form;  and 
yet,  in  the  same  case,  the  court  or  jury  would  be  obliged  to 
go  through  with  the  useless  fjirce  of  finding  the  degree, 
when  only  one,  that  is  the  second,  could  possibly  be  found. 
It  has  been  decided,  in  numerous  cases,  that  an  indict- 
ment for  murder  should  not  designate  the  degree;  that  the 
trial  jury,  and  not  the  grand  jury,  should  determine  it,  and 
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that  the  former  shoald  not  be  embarrassed  hj  the  opinion 
of  the  latter.  (^People  v.  King,  27  Cal.  512.) 

If  that  be  so,  why  is  it  necessary  or  proper  to  use  words 
which,  with  the  same  certainty,  indicate  the  degree  ? 

We  are  satisfied  that,  under  our  statute,  an  indictment 
for  murder,  which  charges  the  crime  according  to  the  com- 
mon law  form,  is  sufficient  to  sustain  a  judgment  for  either 
degree,  and  that  the  legislature  so  intended.  And  such  is 
the  view  entertained  by  the  great  weight  of  authorities  in 
states  whose  statutes  are  similar  to  ours.  {Wiclca  v.  Com- 
momoeaUh,  2  Va.  cases,  390;  MitcheU  v.  State,  8  Terg.  525; 
M,  5  Yerg.  345;  White  v.  State,  16  Tex.  206;  Wail  v.  State, 
18  Tex.  682;  Gehrke  v.  Staie,  13  Tex.  586;  Btiirs  case,  U 
Gratton,  620;  Livingstones  case,  14  Grattou,  596;  WJiite  v. 
Commonwealth,  6  Binney,  182;  Hines  v.  State,  8  Humpb. 
598;  People  v.  White,  22  Wend.  175;  People  v.  Enoch,  13 
Wend.  159;  People  v.  Cronin,  34  Cal.  191;  People  v.  Dolan, 
9  Cal.  576;  People  v.  Mim^ay,  10  Cal.  309;  State  v.  Ander- 
son, 4  Nev.  273;  Mc Adams  v.  State,  25  Ark.  416;  Gi^een  v. 
Commonwealth,  12  Allen,  Mass.  170.) 

On  the  contrary,  it  has  been  held,  in  Iowa,  Indiana,  Ohio 
and  Missouri,  under  statutes  something  different  from  ours, 
that  an  indictment  which  simply  charges  the  homicide  to 
have  been  committed  with  malice  aforethought,  without 
charging  a  premeditated  design,  or  lying  in  wait,  torture, 
etc.,  will  not  support  a  conviction  of  murder  in  the  first 
degree.  {Fonts  v.  State,  4  G.  Greene,  Iowa,  500;  State  v. 
McCormick,  27  Id.  402;  linn  v.  State,  5  Ind.  400;  FotUs\. 
State,  8  Ohio,  98;  State  v.  Jones,  20  Mo.  58.)  We  are  satis- 
fied with  the  reasoning  of  the  former  decisions,  and  adopt 
their  conclusions.  They  greatly  outnumber  the  latter  class 
and  sustain  the  evident  intention  of  the  legislature,  without 
infringing  the  rights  of  the  accused . 

Second.  Appellant  next  urges  that  the  verdict  is  contra- 
ry to  the  evidence.  There  was  testimony  tending  to  show 
not  only  that  defendant  committed  the  homicide  at  the 
time  and  place  stated  in  the  indictment,  but  also  that  he 
committed  it  with  premeditation  and  deliberation.  An 
effort  was  made  by  the  defense  to  show  that  deceased  com- 
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mitted  suicide;  that  defendant  was  insane  and  that  he  was 
drank  at  the  time.  There  was  no  proof  tending  to  establish 
the  fact  of  suicide;  none  to  show  insanity  at  the  time,  be- 
yond that  which  is  the  immediate  effect  of  excessive  drink- 
ing. On  the  contrary,  there  was  the  testimony  of  many 
witnesses  who  saw  the  defendant  for  days  prior  to  the  homi- 
cide, establishing  the  fact  that  he  was  at  all  times  conscious 
of  liis  acts  and  knew  good  from  evil.  Under  such  circum- 
sfcmces  we  need  not  repeat  what  has  been  so  often  decided 
by  this  court,  that  upon  this  ground  the  judgment  of  the 
court  below  will  not  be  reversed. 

Third.  Appellant  claims  that  the  court  misinstructed  the 
jury  in  a  matter  of  law,  in  this:  At  the  instance  of  defend- 
ant's attorney  the  court  instructed  the  jury  as  follows:  "In 
every  crime  or  public  offense  there  must  be  a  union  or  joint 
operation  of  act  and  intention  or  criminal  negligence.  That 
intention  is  manifested  by  the  circumstances  connected  with 
the  pei'petration  of  the  offense  and  the  sound  mind  and 
discretion  of  the  person  accused.  A  person  shall  be  con- 
sidered of  sound  mind  who  is  neither  an  idiot  nor  a  lunatic, 
or  affected  with  insanity,  and  who  hath  arrived  at  the  age  of 
fourteen  years,  or  before  that  age,  if  he  knows  the  distinc- 
tion between  good  and  evil.  Drunkenness  shall  not  be  aii 
excuse  for  any  crime,  unless  such  drunkenness  be  occasion- 
ed by  the  fraud,  contrivance  or  force  of  some  other  person 
or  persons,  for  the  purpose  of  causing  the  perpetration  of 
an  offense." 

At  tbe  instance  of  the  district  attorney,  the  court  gave 
the  following  instruction  to  the  jury: 

**  It  is  a  well-settled  rule  of  law  that  drunkenness  is  no 
excuse  for  the  commission  of  a  crime.  Insanity  produced 
by  intoxication  does  not  destroy  responsibility  when  the 
party,  when  sane  and  responsible,  made  himself  voluntarily 
intoxicated;  and  drunkenness  forms  no  defense  whatever  to 
the  fact  of  guilt,  for  when  a  crime  is  committed  by  la  party 
while  in  a  fit  of  intoxication,  the  law  will  not  allow  him  to 
avail  himself  of  his  own  gross  misconduct  to  shelter  himself 
from  tbe  legal  consequences  of  such  crime.  Evidence  of 
drunkenness  can  only  be  considered  by  the  jury  for  the  pur- 
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pose  of  determining  the  degree  of  the  crime,  and  for  this 
purpose  it  must  be  received  with  caution."  Counsel  for 
appellant  urge  that  the  last  instruction  conflicts  with  the 
former  upon  the  question  of  insanity.  We  do  not  think  so. 
The  first  treats  of  settled  insanity,  the  last  of  temporary  in- 
sanity produced  immediately  by  intoxication. 

An  eminent  writer  upon  criminal  law  thus  states  the  es- 
tablished principles  upon  this  subject: 

** Settled  insanity,  produced  by  intoxication,  affects  the 
responsibility  in  the  same  way  as  insanity  produced  by  any 
other  cause.  Temporary  in-^anity,  produced  immediately 
by  intoxication,  does  not  destroy  responsibility  where  the 
patient,  when  sane  and  responsible,  made  himself  volun- 
tarily intoxicated.  While  intoxication  per  se  is  no  defense 
to  the  fact  of  guilt,  yet,  when  the  question  of  intent  or  pre- 
meditation is  concerned,  evidence  of  it  is  material  for  the 
purpose  of  determining  the  precise  degree."  (Wharton  on 
Homicide,  sec.  587  et  seq,) 

Another  author  says:  **When  a  man  voluntarily  becomes 
drunk,  there  is  the  wrongful  intent;  and  if,  while  too  far 
gone  to  have  any  further  intent,  he  does  a  wrongful  act,  the 
intent  to  drink  coalesces  with  the  act  done  while  drunk, 
and  for  this  combination  of  act  and  intent  he  is  liable 
criminally.  It  is,  therefore,  a  legal  doctrine,  applicable  in 
ordinary  cases,  that  voluntary  intoxication  furnishes  no  ex- 
cuse for  crime  committed  under  its  influence.  It  is  so, 
even,  when  the  intoxication  is  so  extreme  as  to  make  the 
person  unconscious  of  what  he  is  doing  or  to  create  a  tem- 
porary insanity."     (Bishop's  Crim.  Law,  sec.  400.) 

In  United  States  v.  McGlue  (Curtis'  CO.,  vol.  1,  p.  13), 
the  court  say:  **If  a  person  sufi'ering  under  delirium  tre- 
mens is  so  far  insane  as  I  have  described  to  be  necessary  to 
render  him  irresponsible,  the  law  does  not  punish  him  for 
any  crime  he  may  commit.  But  if  a  person  commits  a 
crime  under  the  immediate  influence  of  liquor,  and  while 
intoxicated,  the  law  does  punish  him,  however  mad  he  may 
have^been."  (Cormcall  v.  SiatCy  4  Cooper's  Ed.  Tenn.  496.) 

The  testimony  in  this  case  shows  that  appellant,  prior  to 
January  2,  1877,   drank  very  considerably,  and  sometimes 
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excessively,,  for  several  years;  that  a  year  or  two  before  that 
time  he  had  the  delirium  tremens.  But  there  is  no  testi- 
mony tending  to  show  that  he  was  so  affl'.cted  at  the  time 
of,  or  within  two  years  before  the  death  of  McRavy.  All 
the  testimony  shows  that  he  drank  so  much  as  to  be  under 
the  influence  of  liquor  for  several  days  prior  to  January  2, 
and  on  that  day  he  was  so  affected.  The  testimony  farther 
shows  that  prior  to  the  homicide  he  was  conscious  of  what 
lie  did,  although  under  the  influence  of  liquor.  Under 
such  circumstances,  any  instruction  upon  insanity,  be- 
yond that  which  is  the  immediate  effect  of  intoxication, 
would  have  been  improper,  and  would  have  been  harmless 
had  it  been  given,  because  there  was  no  evidence  to  which 
it  could  have  applied. 

Temporary  insanity  produced  by  intoxication  does  not 
destroy  responsibility  if  the  party  when  sane  and  respon- 
sible made  himself  voluntarily  intoxicated.  We  are  satis- 
fied the  jury  must  have  understood  the  instruction  in  that 
sense,  and  that  under  the  testimony  it  made  no  differende 
if  they  did  not. 

This  instruction  was  copied  verbatim  from  one  given  in 
the  case  of  People  v.  Lewis  (36  Cal.  531),  and  also  in  People 
V.  WiUiama  (43  Cal.  345),  and  it  was  declared  correct  in  each 
case. 

We  think  the  instructions,  taken  together,  fairly  pre- 
sented the  law  of  the  case. 

Finding  no  error  on  the  part  of  the  court  below,  its  order 
and  judgment  are  affirmed,  and  the  district  court  is  directed 
to  carry  its  sentence  into  execution. 


[No.  799.] 

ABEAHAM  BANTA,    Respondent,   v.  L.  C.  SAVAGE, 

Appellant. 

Fbaudulent  Bepbksbmtations — Admissions  in  Aksweb. — In  an  miction  to  re* 
cover  damages  for  alleged  false  and  fraudulent  representations  in  the 
sale  of  land,  the  plaintiff,  among  other  things,  alleged  that  defendant 
represented  that  all  the  waters  of  Thomas  creek  **  belonged  to  him,  to  use 
and  appropriate  as  his  own,"  upon  the  Geller  ranch;  that  said  represen- 
tations were  false,  and  were  made  to  deceiye  plaintiff,  and  to  induce  him 
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to  parchase  said  ranch.  The  defendant  in  his  answer  denied  that  he 
ever  made  any  such  representations,  and,  among  other  things,  alleged 
that  no  water,  water  rights,  or  privileges  of  any  kind  were  mentioned  in 
his  deed  to  plaintiff,  **  nor  were  they  appurtenances  of  said  ranch  or 
land:"  Held,  that  the  plaintiff,  under  the  pleadtngs,  was  not  required 
to  offer  any  proof  that  the  waters  of  Thomas  creek  did  not  belong  to, 
or  were  not  appurtenant  to  the  Geller  ranch,  and  that  the  defendant  was 
estopped  by  the  averments  and  admissions  in  his  answer  from  relying 
upon  any  such  defense. 

Bephesentations  when  FBAUDUiiENT — No  representations,  however  false, 
amount  to  a  fraud  in  law,  unless  it  be  of  a  fact,  which  fact  is  material  to 
the  contract  or  transaction. 

Idem— ExpnESBioNS  of  Opinion  ob  Fact. — The  mere  expression  of  an  opin- 
ion which  does  not  involve  the  assertion  of  a  fact,  although  the  opinion 
be  incorrect,  will  not  make  the  person  expressing  it  liable  in  an  action 
for  false  and  fraudulent  representations. 

Idem — Pbovinck  op  a  Juby.  —  It  was  the  province  of  a  jury,  under  the 
facts  and  circumstances  of  this  case,  to  decide  whether  the  representa- 
tions as  made  by  defendant  were  intended  as  the  statement  of  a  fact  and 
whether  they  were  so  received  and  acted  upon  by  defendant,  or  were 
mere  expressions  of  opinion. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  couuty. 

The  facts  are  Hufficiently  stated  in  the  opinion. 

B.  M.  Clarke,  for  Appellant : 

I.  The  court  erred  in  denying  the  second  instruction 
asked  by  the  defendant.  What  defendant  expressed  was  a 
mere  opinion  for  which  he  is  not  responsible  in  law. 
(2  Pars,  on  Oont.,  275-76,  notes  j  k;  1  Story  on  Cont., 
sec.  637;  Long  v.  Woodman,  58  Maine,  52;  Holbrook  v. 
Conner,  60  Maine,  578;  Cooper  v.  Lovering,  106  Mass. 
77 :  Mooney  v.  Miller,  102  Mass.  217. 

II.  The  court  erred  in  denying  defendant's  fourth  instruc- 
tion. If  the  water  of  Thomas  creek  below  the  Bowker 
ranch,  in  fact  belonged  to  the  Geller  ranch,  and  the  plaint- 
iff suffered  the  farmers  above  to  divert  it,  and  deprive  him 
of  its  use,  then  he  can  have  no  action.  It  was  not  the  de- 
fendant's duty  to  make  the  water  flow  to  plaintiff's  land  or 
to  protect  his  estate  against  trespassers. 

III.  The  court  erred  in  denying  defendant's  fifth  and 
giving  plaintiff^s  first  instruction.  The  answer  is  not  an 
admission  that  the  waters  of  Thomas  creek  do  not  belong 
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to  the  Geller  rancli;  because  Thomas  creek  is  a  natural 
watercourse,  and  as  such  is  not  "appurtenant"  but  ''par- 
cel" of  the  laud.  (VansicJcle  v.  Haiiies,  7  Nev.  266;  Angell  on 
Watercourses,  sees.  6,  8,  9,  92.) 

Furthermore,  the  cause  was  tried  upon  the  theory  that  it 
was  a  vital  issue  whether  Thomas  creek  belonged  to  the 
ranch  or  not,  and  upon  this  issue  proofs  were  admitted  and 
argnments  made.  And  the  rule  established  after  the  case 
was  closed,  and  when  too  late  to  amend,  was  a  surprise 
and  iujarj  to  the  defendant  which  the  court  ought  not  to 
tolerate. 

Mis  dt  King,  for  Bespondent: 

I.  The  declaration  of  the  defendant  to  the  plaintiff,  that 
there  was  water  enough  or  plenty  of  water  to  irrigate  the 
ranch  at  any  time,  or  to  flood  the  ranch  in  two  hours,  was 
not  the  mere  expression  of  an  opinion.  There  is  nothing 
problematical  or  couditioual  in  it.  The  existence  of  a  fact 
was  the  subject  of  conversation  and  of  iuqairy;  that  fact 
was  the  most  natural  one  to  be  ascertained.  Upon  the  ex- 
istence of  a  state  of  facts,  as  by  the  defendant  asserted,  a 
bargain  was  to  be  effected.  That  state  of  facts  was  not 
only  asserted  to  exist  at  all  times,  but  was  then  illustrated 
by  defendant. 

In  all  respects  this  declaration  is  unlike  the  giving  of  a 
mere  opinion.  It  is  not  the  language  of  '^pufflvg"  (1 
Stoiy  on  Contracts,  sec.  637,  note  2,  and  cases  cited;  as  to 
whether  this  was  merely  the  expression  of  opinion,  18  Vt. 
176;  1  Story  on  Contracts,  pec.  636,  note  3,  and  cases  cited; 
1  Parsons  on  Contracts,  578.) 

n.  The  court  did  not  err  in  refusing  the  fourth  instruc- 
tion of  the  defendant  which  is  assigned  as  error.  The 
pleadings  settle  this  question.  It  is  asserted  in  the  answer, 
that  the  waters  of  Thomas  Creek  do  not  belong  to  the 
Geller  ranch,  so,  also,  the  complaint  alleges.  There  is  in 
the  answer  no  denial  of  this  allegation  in  the  complaint. 
(15  Cal.  638;  12Cal403.)  As  to  the  admissions  in  the 
answer,  and  their  effect  against  general  denials  therein 
contained:  Iremont  v.  Seals,  18  Cal.  434. 
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By  the  Court,  Hawley,  C.  J. : 

This  is  au  action  to  recover  damages  for  alleged  false  and 
fraudulent  representations  of  and  concerning  certain  water 
rights,  privileges  and  appurtenances,  represented  by  defend- 
ant as  belonging  to  the  Geller  ranch.  The  fact«  material  to 
be  considered,  as  testified  to  by  plaintiff,  may  be  briefly 
stated  as  follows: 

The  plaintiff  Banta  came  to  Washoe  county  a  stranger, 
desirous  of  parchasing  a  farm.  Hearing  that  the  defend- 
ant Savage  wished  to  sell  the  land  known  as  the  **  Geller 
ranch,"  he  went  to  see  him,  and  after  making  known  his 
errand,  the  defendant  exhibited  his  title  papers  and  said 
**that  all  the  waters  of  Thomas  creek  below  the  Bowker 
ranch  belonged  to  the  Geller  ranch."  In  proof  of  this 
statement  he  read  the  deed  from  Geller  to  him,  and  called 
plaintiff's  particular  attention  to  this  clause:  **The  party  of 
the  first  part  herein  conveying  to  the  party  of  the  second 
part  all  his  right,  title  and  interest  in  and  to  the  water  of 
the  Thomas  creek,  after  the  same  leaves  the  ranch  known  as 
the  Bowker  ranch."  The  parties  then  went  upon  the  land 
and  continued  talking  about  the  water  for  irrigation.  The 
defendant  told  plaintiff  **  there  was  water  enough  to  flood 
the  ranch  in  two  hours  at  any  time." 

After  these  statements  the  defendant  conducted  plaintiff 
to  Dry  creek  (the  plaintiff  supposing  it  from  previous  con- 
versations to  be  Thomas  creek),  and  pointed  out  a  ditch 
leading  from  a  dam  in  the  creek,  which  he  said  conducted 
the  water  to  the  ranch.  No  water  was  running  in  the  ditch, 
it  being  out  of  repair.  There  were  about  seventy -five  inches 
of  water  running  in  the  creek,  which  the  defendant  said 
would  increase  when  the  farmers  above  began  to  use  water 
for  irrigation  from  the  Truckee  river.  Dry  creek  is  not 
upon  the  land  sold  to  plaintiff;  Thomas  creek  is. 

In  traveling  over  the  land  the  parties  crossed  Thomas 
creek;  there  was  no  water  running  in  it  at  the  time.  Plaintiff 
did  not  know  that  it  was  Thomas  creek,  and  the  defendant 
did  not  point  it  out  as  such. 

The  plaintiff,  relying  upon  the  representations  of  defend- 
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aut,  that  there  was  water  enough  belonging  to  the  land  to 
inigate  it,  bought  the  property  for  forty-five  hundred 
dollars.  The  deed  from  defendant  to  plaintiff  conveys  the 
land  **  and  appurtenances,"  but  does  not  mention  any  water, 
water  rights  or  privileges. 

The  testimony  upon  the  part  of  plaintiff,  at  the  trial, 
tended  to  show  that  all  the  representations  made  by  defend- 
ant were  false;  that  defendant  knew  them  to  be  false;  that 
the  plaintiff  was  induced  to  purchase  the  land,  believing 
them  to  be  true,  and  that  he  had  been  damaged  in  conse- 
quence thereof. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff  for  six 
hundred  dollars,  and  defendant  appeals. 

Upon  the  trial  defendant  introduced  evidence  tending  to 
prove  that  the  waters  of  Thomas  creek  below  the  Bowker 
ranch  did  belong  to  the  Geller  ranch,  and  that  the  farmers 
above  the  Geller  ranch  had  diverted  the  water  and  deprived 
tbe  plaintiff  of  its  use.  But  the  court,  at  the  request  of 
plaintiff's  counsel,  notwithstanding  the  fact  that  such  evi- 
dence had  been  introduced  without  objection,  instructed 
tbe  jury  "  that  the  parties  by  their  pleadings  in  this  action 
admit  that  the  waters  of  Thomas  creek  do  not  belong  to  and 
are  not  appurtenant  to  the  Geller  ranch  or  the  land  de- 
scribed in  the  complaint,"  and  refused  to  give  the  fourth 
and  fifth  instructions  asked  by  defendant.  We  think  the 
action  of  the  court  in  this  respect  was  correct. 

It  is  alleged  in  the  complaint  that  the  defendant  repre- 
sented that  the  waters  of  said  Thomas  creek  **  belonged  to 
him,  to  use  and  appropriate  as  his  own  at  all  times  for  irri- 
gation upon  said  ranch,"  and  that  the  right  and  title  thereto 
was  in  him.  It  is  averred  that  said  representations  about 
said  water  and  the  use  thereof,  and  the  ownership  thereof 
were  false  and  fraudulent,  and  were  made  by  defendant  to 
deceive  plaintiff  and  to  induce  him  to  purchase  said  ranch. 

The  defendant  in  his  answer  denies  that  he  ever  made  any 
such  representations,  and  for  aflSrmative  matter  alleges: 
"That  at  the  time  mentioned  in  the  complaint,  and  for  the 
consideration  therein  mentioned  he  bargained  with  the  said 
plaintiff  to  sell  him  the  Geller  Ranch  and  other  laud  de- 
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scribed  in  the  complaint,  and  gave  him  (plaintiff)  a  quit- 
claim deed  or  deeds,  therefor;  that  no  water,  water  rights 
or  privileges  of  any  kind  were  mentioned  in  said  deed,  or 
deeds,  to  plaintiff,  nor  were  they  appurtenances  of  said  ranch 
or  lands,  defendant  thereby  selling  the  right,  title  and  inter- 
est in  and  to  said  lands  which  he  himself  had,  and  that 
plaintiff  took  and  could  take  no  other." 

After  a  careful  examination  of  all  the  averments  in  the 
complaint  and  answer,  which  are  unnecessarily  lengthy  and 
very  carelessly  drawn,  we  are  of  opinion  that  the  plaintiff, 
under  the  pleadings,  was  not  required  to  offer  any  proof 
that  the  waters  of  Thomas  creek  did  not  belong  to  or  were 
not  appurtenant  to  the  Geller  ranch,  and  that  the  defendant 
was  estopped  by  the  averments  and  admissions  in  his  an- 
swer from  relying  upon  any  such  defense. 

As  the  defendant  did  not  ask  leave  of  the  court  to  amend 
his  answer  in  this  respect,  he  must  be  bound  by  his  own 
positive  averments.     (Blankmanw,  Vallejo,  15  Cal.  645.) 

It  follows,  therefore,  that  the  court  did  not  err  in  giving 
the  first  instruction  asked  by  plaintiff,  and  refusing  to  give 
the  fourth  and  fifth  instructions  asked  by  defendant. 

The  court  did  not  err  in  refusing  to  give  the  second  in- 
struction asked  by  defendant.  It  reads  as  follows:  **The 
jury  are  instructed  that  no  representations,  however  false, 
amount  to  a  fraud  in  law  unless  it  be  of  a  fact,  which  fact  is 
material  to  the  contract  or  transaction;  that  the  mere  ex- 
pression of  an  opinion,  which  opinion  does  not  involve  the 
assertion  of  a  fact,  although  the  opinion  be  incorrect,  will 
not  make  the  person  expressing  the  opinion  liable  in  an  ac- 
tion for  false  and  fraudulent  statements;  and  that  the  state- 
ments alleged  to  have  been  made  by  Savage  to  Banta,  to 
wit;  that  there  was  water  enough,  or  plenty  of  water,  to 
flood  or  irrigate  the  land,  is  not  such  a  statement  as  Avill 
support  this  action  or  entitle  the  plaintiff  to  recover,  if,  in 
fact,  such  statement  was  made  and  is  false." 

The  first  and  second  clauses  in  the  instruction  are  cor- 
rect, but  the  last  is  erroneous  in  this:  that  it  infringes  upon 
the  province  of  the  jury,  whose  duty  it  was,  under  all  the 
facts  and  circumstances  of  this  case,  to  decide  whether  the 
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representations  as  made  by  defendant  were  intended  as  the 
statement  of  a  fact,  and  whether  they  were  so  received 
and  acted  upon  by  defendant,  or  were  mere  expressions  of 
opinion. 

Story,  in  his  work  on  contracts,  in  discussing  the  vari- 
ous questions  presented  by  the  misrepresentations  of  the 
vendor,  lays  down  the  rule  as  follows:  "If  the  seller  fraud- 
ulently misrepresents  facts,  or  states  facts  to  exist  which  he 
knows  not  to  exist,  his  fraud  would  vitiate  the  contract, 
provided  the  misstatements  were  in  respect  to  a  material 
point."  (Section  636.)  But  where  a  statement  is  not  made 
as  a  fact,  but  only  as  an  opinion,  the  rule  is  quite  different. 
Thus  a  false  representation  as  to  a  mere  matter  of  opinion 

*  *  *  does  not  avoid  the  contract.  *  *  *  Ordi- 
narily, a  naked  statement  of  opinion  is  not  a  representation 
on  which  a  buyer  is  legally  entitled  to  rely,  unless,  perhaps, 
in  some  special  cases  where  peculiar  confidence  or  trust  is 
created  between  the  parties.  The  ground  of  this  rule  is, 
probably,  the  impracticability  of  attempting  to  discover  by 
means  of  the  rules  of  law  the  real  opinion  of  the  party  mak- 
ing the  representation,  and  also  because  a  mere  expression 
of  opinion  does  not  alter  facts,  though  it  may  bias  the  judg- 
ment. Mere  expressions  of  opinion  are  not,  therefore, 
considered  so  tangibla  a  fraud  as  to  form  a  ground  of 
avoidance  of  a  contract,  even  though  they  be  falsely  stated. 

*  *  ^  Yet,  where  a  representation  is  made,  going  to  the 
essence  of  a  contract,  the  party  making  it  should  be  careful 
to  state  it  as  an  opinion,  and  not  as  a  fact  of  which  he  has 
knowledge,  or  he  may  be  liable  thereon.  The  question 
whether  a  statement  was  intended  to  be  given  as  an  opin- 
ion, and  was  so  received,  is,  however,  one  for  a  jury  to 
determine,  upon  the  peculiar  circumstances  of  the  case. 
But  whenever  a  belief  is  asserted,  as  in  a  fact,  which  is 
material  or  essential,  and  which  the  person  asserting  knows 
to  be  false,  and  the  statement  is  made  with  an  intention  to 
mislead,  it  is  fraudulent  and  affords  a  ground  of  relief." 
(Section  637.) 

Now,  in  this  case,  it  was  not  only  the  duty  of  the  jury 
to  consider  all  the   statements  made   by  the   defendants. 
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while  upon  the  ranch,  concerning  the  water,  but  they  were 
also  authorized  to  take  into  consideration  his  conduct  as 
well  as  his  representations,  and  to  determine  from  all  the 
facts  and  circumstances  whether  or  not  his  representation 
*'that  there  was  water  enough  to  flood  the  ranch  in  two 
hours"  was  made  as  a  mere  expression  of  an  opinion,  or  was 
a  statement  of  a  fact  that  was  calculated  and  intended  to 
deceive  and  mislead  the  plaintiff.  "  The  common  law  does 
not  oblige  a  seller  to  disclose  all  that  he  knows  which 
lessens  the  value  of  the  property  he  would  sell.  He  may 
be  silent,  leaving  the  purchaser  to  inquire  and  examine  for 
himself,  or  to  require  a  warranty.  He  may  be  silent  and 
be  safe;  but  if  he  be  more  than  silent;  if  by  acts,  and  cer- 
tainly if  by  words,  he  leads  the  buyer  astray,  inducing  him 
to  suppose  that  he  buys  with  warranty,  or  otherwise  pre- 
venting his  examination  or  inquiry,  this  becomes  a  fraud, 
of  which  the  law  will  take  cognizance.  The  distinction 
seems  to  be,  and  it  is  grounded  upon  the  apparent  neces- 
sity of  leaving  men  to  take  some  care  of  themselves  in  their 
business  transactions,  the  seller  may  let  the  buyer  cheat 
himself  ad  libitum,  but  must  not  actively  assist  him  in 
cheating  himself."  (1  Par.  on  Con.  578.) 

The  second  instruction  asked  by  plaintiff  and  given  by 
the  court  is  unobjectionable. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  806.] 

H.  P.  PHILLIPS,  Plaintiff,  v.  WILLIAM  WELCH  et 
AL.,  Defendants,    E.  D.  SWEENEY,  Petitioneb. 

Contempt — SumciKNCY  op  Affidavit. — The  affidavit  alleging  that  Sweeney 
had  violated  the  decree  in  the  case  of  Phillips  v.  Welch:  reviewed  and 
held  sufficient  to  give  the  court  jurisdiction  of  the  subject-matter  of  the 
contempt,  and  of  the  person  of  the  petitioner. 

Inquihy  upon  Ckbtiobabi. — The  inquiry  upon  the  writ  of  certiorari  cannot 
be  extended  any  further  than  is  necessary  to  determine  whether  the  in- 
ferior tribunal  has  exceeded  its  jurisdiction,  or  has  regularly  pursued  its 
authority. 

Idem — ^Excess  of  Jubisdiction. — Error  in  judgment,  in  respect  to  a  ques- 
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tioD  which  the  court  is  authorized  to  investigate  and  determine,  does 
not  constitute  an  excess  of  jurisdiction. 

Idex— AuTHOBiTT  OF  SuPBKME  GouBT. — Whenever  the  inferior  trihuual  has 
regularly  pursued  its  authority,  and  has  not,  in  any  respect,  exceeded 
its  jurisdiction,  the  authority  of  the  supreme  court  in  this  proceeding 
ceases;  it  cannot  correct  any  errors  of  law  or  fact  not  jurisdictional  in 
their  character. 

CosTCMPT — Habbas  Cobpus — JuBisDicnoN. — When  a  court  commits  a  party 
for  a  contempt,  its  adjudication  is  a  conviction,  and  its  commitment,  in 
consequence,  is  execution;  and  no  court  can  discharge  on  habeas  corpus 
a  person  that  is  in  execution  by  the  judgment  of  any  other  court  having 
jurisdiction  of  the  subject-matter  of  the  contempt. 

Cebtiorabi — Statutes  Constbukd. — In  construing  sections  1497  and  1503, 
Yol  1,  Compiled  Laws:  Held,  that  the  words  '* has  exceeded  the  juris- 
diction of  such  tribunal,"  and  ** regularly  pursued  the  authority  of  such 
tribunal,"  present  substantially  the  same  idea,  and  under  neither  sec- 
tion can  any  question  be  inquired  into  or  decided,  except  that  of  juris- 
diction. 

Idkx— Jurisdiction — Contempt. — Jurisdiction  as  applied  to  any  particular 
claim  or  controversy  is  the  power  to  hear  and  determine  that  contro- 
versy, and  where  a  person  is  charged  with  violating  the  decree  of  a 
court,  no  other  court,  except  the  one  rendering  the  decree  can  hear  or 
determine  the  controversy,  or  punish  such  person  if  found  guilty  of  a 
contempt. 

CoNTKMPT — JuDOMKNT  OP  CONVICTION  FiNAL  AND  CONCLUSIVE.— A  COUtempt 

of  the  character  alleged  in  this  proceeding  is  a  specific  substantive  and 
distinct  criminal  offense,  and  under  the  constitution  and  laws  of  this 
stute,  judgment  of  conviction,  if  within  the  jurisdiction  of  the  inferior 
court,  is  final  and  conclusive. 
Kg  Excess  op  Jurisdiction. — The  facts  of  this  case  elaborately  reviewed: 
IltUlf  that  the  court,  in  adjudging  petitioner  guilty  of  a  contempt,  in 
violating  the  decree  and  order  in  the  suit  of  Phillips  v.  Welch,  did  not 
exceed  its  jurisdiction,  and  that  this  court  cannot,  upon  the  writ  of  cer- 
tloniri,  review  the  case  upon  tho  merits.     (Beatty,  J.,  dissenting,) 

Original  application  for  a  writ  of  certiorari. 

The  aflSdavit  for  the  writ  of  attachment  against  the  de- 
fendant Sweeney  for  contempt  (referred  to  in  the  opinion), 
was  presented  to  the  district  court  on  the  thirtieth  of  July, 
1875.  Sweeney  appeared  and  demurred  to  the  suflSciency 
of  tli«  affidavit.  The  demurrer  was  overruled,  and  defend- 
ant Sweeney  then  filed  an  answer  denying  most  of  the  alle- 
gations contained  in  the  affidavit.  A  hearing  wfis  had,  and 
witnesses  were  sworn  and  examined  touching  the  disputed 
questions.     The  court,  after  the  hearing,  found  the  facts  as 
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stated  iu  the  opinion  of  the  court.  The  judgment  of  the 
court  adjudging  Sweeney  guilty  of  contempt,  and  entering 
a  fine  of  one  hundred  dollars  against  him,  was  rendered 
August  17,  1875.  From  this  judgment  an  appeal  was  taken 
to  the  supreme  court,  and  there  dismissed  for  want  of  juris- 
diction. (11  Nev.  187.)  Defendant  Sweeney  having  (as 
was  claimed  by  plaintiff)*  continued  to  violate  the  decree, 
was  thereafter,  to  wit,  in  July,  1876,  brought  before  the 
court,  and  fined  in  the  sum  of  five  hundred  dollars.  The 
defendant  Sweeney  thereupon  presented  to  this  court  a  peti- 
tion alleging,  among  other  things,  that  in  adjudging  him 
guilty  of  contempt,  "said  court  exceeded  its  jurisdiction,  and 
that  the  decision  of  said  court,  in  said  proceeding,  was  con- 
trary to  and  against  the  evidence  adduced  before  said  court, 
and  contrary  to  and  against  law."  Upon  the  presentation 
of  this  petition,  counsel  agreed  in  open  court  that  the  tran- 
script on  appeal  in  Phillips  v.  Welch  (11  Nev.  187),  should 
be  considered  and  treated  as  a  return  of  the  district  court 
to  the  writ  of  certiorari. 

C.  H.  Belknap,  for  Petitioner: 

I.  A  party  cannot  be  adjudged  guilty  of  contempt  for 
doing  an  act  which  he  is  not  forbidden  to  do.  {Weeks  \, 
Smithy  3  Abbott^s  Prac.  Kep.  211.) 

If  the  order  be  ambiguous  or  doubtful,  or  fairly  capable 
of  a  construction  which  will  be  consistent  with  the  person's 
innocence  of  any  intentional  disrespect,  the  court  should 
not  interfere  to  punish  for  a  contempt.  Injunction  orders 
should  be  made  so  clear,  definite  and  precise,  that  every 
person  enjoined  should  see  clearly  and  distinctly  just  what 
acts  are  enjoined,  and  what  are  permitted. 

II.  The  afiBdavit  of  Phillips,  upon  which  the  contempt 
proceeding  is  founded,  does  not  state  facts  sufiicient  to  give 
the  district  court  jurisdiction  of  the  subject  matter.  (Batch" 
elder  v.  Moore,  42  Cal.  414.)  It  abounds  in  legal  conclusions; 
it  does  not  state  a  single  fact  by  which  the  district  court 
could  have  been  informed  whether  a  contempt  had,  or  had 
not,  been  committed.  The  fact  which  should  have  been 
stated  was  the  quantity  of  water,  the  fractional  portion  of 
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the  stream,  that  Sweeney  was  actually  diverting;  then  the 
district  court,  from  such  statement,  could  have  determined 
whether,  upon  the  facts  stated,  Sweeney  was  violating  the 
decree.  The  aflSdavit  of  Phillips  does  not  state  facts  suflS- 
cient  to  give  the  district  court  jurisdiction  of  the  case  of 
contempt.  The  jurisdictional  facts  not  appearing,  this 
court  can,  upon  certiorari,  unquestionably  review  the  action 
of  the  district  court,  and  determine  whether  it  had  juris- 
diction of  the  matter.  {Pindar  v.  Black,  4  How.  Prac.  95; 
Crandall  v.  Bryan,  15  How.  Prac.  48;  Whitloch  v.  Roth,  5 
How.  Prac.  143;  DeNiertJiY,  Sidver,  How.  Prac.  419;  Van- 
dei-pool  V.  Kissam,  4  Sandford,  715;  Blason  v.  Bruno,  21 
How.  Prac.  112;  City  Bank  v.  Lumley,  28  How.  Prac.  397; 
Cook  V.  Roach,  21  How.  Prac.  152;  Draper  v.  Beers,  17 
Abbott  Pr.  163;  Lippman  v.  Petersburg,  10  Abbott  Pr.  254.) 

Sections  1497  and  1503  (compiled  laws)  must  be  consider- 
ed together,  and  effect  must  be  given  to  each,  if  possible; 
so  considered,  it  seems  clear,  under  the  statute,  that  the 
first  question  to  determine  is  under  section  1497,  whether 
the  inferior  tribunal  had  jurisdiction ;  and  secondly,  whether 
it  has  regularly  pursued  its  authority. 

In  cases  where  petitioner  has  no  other  remedy,  and  where 
iDJustice  would  otherwise  be  done,  the  court  will  examine 
the  regularity  of  the  proceeding  of  the  inferior  tribunal,  and 
determine  whether  its  decision  is  in  accordance  with  law. 
(Smjt  V.  Poughkeepsie,  37  N.  T.  516;  People  v.  Assessors, 
39  N.  T.  88;  Peaple  v.  Supervisors,  51  N.  Y.  442;  People  v. 
Alien,  52  N.  Y.  538;  People  v.  Belts,  55  N.  Y.  600;  People  y. 
Sanders,  3  Hun.  N.  Y.  16;  Niblo  v.  Post,  25  Wend.  280.) 

These  decisions  were  based  upon  the  common  law. 

Our  statute  is  in  affirmance  of  the  common  law.  (W7ii7- 
neyY.  Board  of  Delegates,  dec,  14  Oal.  500.) 

Robert  M.  Clarke,  for  Bespondent: 

I.  The  relief  sought  can  only  be  granted  in  case  the  court 
pronouncing  the  judgment  acted  in  a  case  where  it  had  no 
jurisdiction  to  act,  or,  having  jurisdiction,  entered  a  judg- 
ment in  excess  of  its  jurisdiction.  (Civ.  Prac.  Act,  sees. 
•436,  442;  Maynardy.  Riley,  2  Nev.  313;  State  v.  Board  of 
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Com.  W.  Co.,  5  Id.  317;  Fall  v.  Humboldt  Co.,  6  Id.  100; 
Mason  v.  Commissioners  Ormshy  Co.,  7  Id.  398;  Heizd  v. 
Commissioners  Eureka  Co.,  8  Id.  359;  C.  P.  B.  R.  Co.  y. 
Placei'  Co.,  43  Oal.  365;  People  v.  ElUns,  40  Cal.  642;  Jfon- 
real  v.  Bush,  46  Id.  79;  Barber  v.  /San  Francisco,  42  Id. 
631;  (7.  P.  i2.  iZ.  Co.  y.  Placer  Co,,  46  Id.  667.) 

II.  Sweeney  had  no  right  to  use  any  water  for  any  pur- 
pose as  against  Phillip,  because  the  water  was  decreed  to 
the  land,  and  because  he  had  granted  the  land  by  Ibase  with- 
out reservation  of  water  to  others  for  five  years.  (Angell  on 
Water  Courses,  sees.  6,  8,  9-92;  Vansicldey.  Haines,  7  Nev. 
249.) 

ICL  This  particular  use  now  claimed  was  arrested  in  the 
pleadings  and  denied  by  the  decree,  and  this  is  conclusive 
of  the  right.  (Freeman  on  Judgments,  sec.  249;  36  Barb. 
88;  37  N.  Y.  59;  7  Wall.  102.) 

IV.  Granting  the  right  in  Sweeney  which  was  decreed  to 
him,  that  is,  the  use  of  sixteen  one-hundredths  parts  of  the 
water  to  irrigate  the  land;  that  right  does  not  include  the 
use  made  of  the  water,  to  wit:  the  right  to  divert  it  to  Car- 
son in  pipes.  (Angell,  227-28.) 

Leiois  &  Deal,  also  for  Bespondent: 

I.  The  findings  and  decree,  in  Phillips  v.  Welch,  clearly 
give  to  Sweeney  the  water  awarded  to  him  only  for  certain 
purposes  and  uses;  that  is,  for  irrigating  his  land  and  for 
domestic  purposes.  The  court  finds  that  he  is  entitled  to 
the  water  in  connection  with  his  land,  and  for  certain  uses 
mentioned.  The  denial  of  the  court  to  allow  Sweeney  to 
divert  it  to  be  used  in  Carson,  shows  that  the  only  use  in- 
tended was  on  the  land.  If  the  decree  only  allows  Sweeney 
to  use  it  in  a  given  way,  or  for  certain  purposes,  he  has  no 
right  to  use  it  in  any  other  way  or  for  any  other  purpose. 
It  would  be  a  manifest  violation  of  the  decree  to  depart 
from  its  letter  or  its  purpose. 

II.  The  affidavit  presented  by  Phillips  is  suflicient.  A 
distinction  must  be  made  between  the  total  absence  of  an 
averment  and  a  defective  statement.  (Treadway  v.  Wilder,  8 
Nev.  97.) 
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The  affidavit  states  that  said  defendant  Sweeney  did  un- 
lawfully and  intentionally  divert  tlie  waters  *  *  *  in 
quantities  largely  in  excess  of  the  quantities  authorized  or 
permitted  by  the  decree.  This  of  itself  was  sufficient  to 
give  the  court  jurisdiction. 

in.  If  the  court  had  jurisdiction  to  punish  Sweeney  for 
contempt,  that  is  the  end  of  this  proceeding.  Nothing  but 
jurisdiction  can  be  inquired  into.  We  contend  that  if  in 
this  case  the  district  court  had  power  to  punish  for  the  con- 
tempt alleged,  then  this  ccurt  will  not  review  the  proceed- 
ings. {Ex  parte  Kearney,  7  Wheat.  38;  Lord  Mayor  of  Lon- 
don, 3  Wils.  188;  Yates'  Case,  4  John.  318;  2  Iowa,  69.) 


C.  jH.  BeUcnap,  in  reply: 

The  affidavit  does  not  state  a  single  fact.  Whether  the 
amount  of  water  diverted  was  excessive  would  depend  upon 
the  amount  taken  out.  Hence,  the  amount  taken  out,  as 
\vell  as  the  amount  which  Sweeney  was  entitled  to,  should 
be  stated. 

n.  The  fact  that  Sweeney  in  his  answer  upon  the  trial  of 
the  snit  to  determine  the  rights  of  the  occupants  of  land  ad- 
joining Kings  Canon  creek,  set  up  a  right  to  carry  a  portion 
of  the  stream  to  Carson  city,  which  right  is  not  affirmatively 
acknowledged  in  the  judgment  in  that  case,  cannot  be  used 
as  an  argument  in  support  of  the  theory  that  Sweeney  has 
no  right  to  divert  the  water  to  Carson  city  for  purposes  of 
sale. 

III.  The  earlier  cases  in  England  and  in  this  country, 
always  held  that  upon  certiorari  in  cases  where  the  party  has 
no  other  remedy,  and  where,  unless  the  court  exercised  its 
authority  there  would  be  a  failure  of  justice,  the  review 
under  the  writ  would  be  extended  to  the  questions  of  law 
determined  by  the  lower  court,  and  erroneous  decisions 
would  be  corrected.  These  views  do  not  conflict  with  the 
decisions  heretofore  made  by  this  court.  This  court  can, 
with  perfect  consistency,  make  the  distinction,  which  the 
justice  of  the  case  requires. 
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By  the  Court,  Hawley,  C.  J. : 

E.  D.  Sweeney,  one  of  tbe  defendants  in  the  above-entitled 
action,  upon  the  same  transcript  and  evidence  that  was  pre- 
sented in  this  case  on  appeal,  (11  Nev.  187,)  claims  that 
the  district  court  in  adjudging  him  guilty  of  contempt  "ex- 
ceeded its  jurisdiction,  and  that  the  decision  of  said  court 
in  said  proceeding  was  contrary  to  and  against  the  evidence 
adduced  before  said  court,  and  contrary  to  and  against  law;*' 
and  that,  by  reason  of  said  court  adjudging  him  guilty  of 
contempt,  he  has  been  greatly  injured  in  his  property  and 
otherwise,  and  asks  this  court,  upon  a  review  of  the  case 
upon  certiorai'i,  to  set  aside  the  proceedings  and  declare  the 
order  adjudging  him  guilty  of  contempt  to  be  null  and  void. 

It  is  argued  by  petitioner's  counsel  that  the.  affidavit  of  the 
plaintiff  Phillips,  upon  which  the  contempt  proceeding  is 
founded,  does  not  state  facts  sufficient  to  give  tho  court  juris- 
diction of  the  subject  matter;  that  said  affidavit  abounds  in 
legal  conclusions  without  the  statement  of  any  fact  upon 
which  the  conclusions  are  based. 

1.  Does  the  affidavit  state  any  substantive  fact  sufficient 
to  set  the  power  of  the  court  in  motion?  This  is  the  ma- 
terial question  that  we  are  called  upon  to  decide.  If  it  does 
not,  then  the  proceedings  must  be  annulled.  If  it  does,  the 
judgment  must  stand. 

The  statute  applicable  to  this  case,  provides  that:  "When 
the  contempt  is  not  committed  in  the  immediate  view  and 
presence  of  the  court,  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge  of  the  facts  constituting 
the  contempt."    *    *    *    (1  Comp.  L.  1522.) 

Under  a  statute  identical  with  these  provisions,  the  su- 
preme court  of  California,  in  Batcheldery.  Moore,  say:  **The 
power  of  a  court  to  punish  for  an  alleged  contempt  of  its  au- 
thority, though  undoubted,  is  in  its  nature  arbitrary,  and 
its  exercise  is  not  to  be  upheld,  except  under  the  circum- 
stances and  in  the  manner  prescribed  by  law.  It  is  essential 
to  the  validity  of  proceedings  in  contempt,  subjecting  a  par- 
ty to  fine  and  imprisonment,  that  they  show  a  case  in  point 
of  jurisdiction  within  the  provisions  of  the  law  by  which 
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such  proceedings  are  authorized,  for  mere  presumptions  and 
inieDdmeuts  are  not  to  be  indulged  in  their  support.  The 
statute  of  this  state  regulating  contempts  and  their  puniHh<- 
ments  provides  that  when  the  alleged  contempt  is  not  com- 
mitted in  the  presence  of  the  court  an  affidavit  of  the  facts 
constituting  the  contempt  shall  be  presented.  *  *  *  If 
there  be  no  affidavit  presented  there  is  nothing  to  set  the 
power  of  the  court  in  motion;  and  if  the  affidavit,  as  pre- 
sented, be  one  which,  upon  its  face,  fails  to  state  the  sub- 
stantive facts  which  in  point  of  law  do,  or  might,  constitute 
a  contempt  on  the  part  of  the  accused,  the  same  result  must 
follow,  for  there  is  no  distinction  in  such  a  case  between 
the  litter  absence  of  an  affidavit  and  the  presentation  of  one 
which  is  defective  in  substance  in  stating  the  facts  consti- 
tuting the  alleged  contempt."     (42  Gal.  414.) 

The  affidavit  in  this  case  charges  but  one  offense.  It  sets 
out  in  detail  the  fact  of  the  commencement  of  the  suit  of 
PhiUipa  V.  JVelch  et  al,,  and  the  proceedings  had  therein. 
The  complaint  and  answer  in  said  suit  are  referred  to  and 
made  a  part  of  the  affidavit.  The  decree  rendered  in  said 
suit  is  copied  into  the  affidavit.  Affiant  then,  among  other 
things,  states:  ''That  said  decision  and  decree  was  ren- 
dered in  open  court,  and  the  several  parties  and  their  at- 
torneys had  actual  knowledge  thereof,  and  the  same  was 
served  in  due  form  on  the  several  parties  defendant  on  the 
—  day  of  November,  1872,  and  the  third  day  of  December, 
A.  D.  1872;  that  said  decision  and  decree  has  never  been 
appealed  from,  stayed,  modified  or  reversed,  but  ever  since 
the  rendition  thereof  has  been  and  now  is  in  full  force,  virtue 
and  effect;"  that  ever  since  said  decision  was  rendered, 
affiant  has  been,  and  now  is,  the  owner  of  the  land  de- 
scribed in  the  complaint  and  mentioned  in  the  decree,  and 
of  the  water,  water-right,  usufruct  and  privilege  specified 
therein ;  that  during  the  present  season  affiant  has  been  en- 
gaged in  the  cultivation  of  his  said  land,  and  in  growing 
crops  of  grain,  vegetables  and  grass,  and  raising  stock 
thereon,  and  needs  and  requires  the  use  of  the  water 
awarded  to  him  in  said  decree,  and  the  'whole  thereof,  to 
irrigate  said  land  and  the  crops  growing  thereon,  and  for 
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watering  his  stock  and  for  domestic  purposes;  ''that  the 
said  defendant,  E.  D.  Sweeney,  on  the  first  day  of  July, 
A.  D.  1875,  ^^  *  *  and  on  divers  and  sundry  other  days  be- 
tween the  first  and  the  twenty-eighth  days  of  July,  A.D.  1875, 
did,  in  disobedience  and  resistance  of  a  lawful  writ  and 
order  of  said  district  court,  to-wit:  the  decree  and  injunc- 
tion aforesaid  made  and  entered  in  said  cause,  and  in  will- 
ful violation  and  disregard  of  said  writ,  order  and  decree, 
and  in  willful  contempt  of  the  said  court  and  its  said  lawful 
writ,  order  and  decree,  unlawfully  and  intentionally  violate 
and  disobey  said  writ,  order  and  decree,  and  unlawfully 
and  intentionally  diverted  the  waters  of  said  stream  in  viola- 
tion of  said  decree,  and  contrary  to  the  terms  and  provisions 
thereof,  and  in  violation  of  and  contrary  to  the  injunction 
therein  contained  ;"  "  that  at  the  several  dates  aforesaid, 
said  defendant,  E.  D.  Sweeney,  did  unlawfully  and  inten- 
tionally divert  the  waters  of  said  stream  in  quantities  largely 
in  excess  of  the  quantities  authorized  or  permitted  by  the 
decree,  and  for  uses  and  purposes  not  authorized  but 
forbidden  by  the  decree;"  that  at  the  several  dates  afore- 
said affiant  needed  and  required  all  the  water  awarded  to 
him  by  said  decree  in  connection  with  his  said  land,  to  wit, 
thirty-one  one -hundredth  parts  thereof,  to  irrigate  said 
land  and  the  crops  growing  thereon,  and  that  he  was  de- 
prived thereof  by  said  excessive  and  unlawful  diversion  and 
use  by  said  defendant,  E.  D.  Sweeny,  and  that  by  such  de- 
privation affiant  was  injured  in  his  right  and  land,  and  that 
his  crops  greatly  suffered  and  were  actually  damaged . 

It  is  claimed  by  counsel  for  petitioner  that  the  quantiiy 
of  water  to  which  he  was  entitled  is  clearly  a  question  of 
law,  and  that  the  affidavit  should  contain  a  statement  of  the 
exact  quantity  of  water  that  he  was  actually  diverting,  So 
that  the  court,  from  such  statement,  could  have  determiued 
whether  he  was  violating  the  decree  or  order,  and  especially 
is  it  contended  that  this  fact  should  have  been  stated  in  the 
affidavit,  because  it  appears  from  other  averments  therein 
that  Sweeney  has  acquired  the  title  of  defendant  Quill  to  the 
lands  mentioned  in  the  decree  since  the  rendition  thereof. 
Ordinarily,  this  would  be  the  best  mode  of  stating  the  facts. 
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But  the  decree  rendered  in  the  suit  of  Phillips  v.  Wdch  et 
al  is  in  many  respects  a  peculiar  one.  It  states  the  exact 
fractional  part  of  the  water  in  King's  canon  to  which  each 
of  the  parties  to  the  suit  is  entitled.  The  court  founds 
among  other  facts,  that  plaintiff  Phillips  was  the  owner  in 
fee  of  certain  lands  described  in  his  complaint;  that  said 
land  is  agricultural  and  farming  land;  that  the  stream  known 
as  Kings  Caiion  creek  flows  through  and  over  said  land  in 
the  natural  channel  of  said  stream;  that  thirty-one  one-hun- 
dredth parts  of  the  water  customarily  flowing  in  said  stream 
are  necessary  to  be  used  in  irrigating  said  land  and  the 
crops  of  grass,  grain,  and  regetables  grown  thereon,  and 
for  watering  the  stock,  and  for  household  and  domestic  uses 
of  the  plaintiff;  'Uhat  the  plaintiff  as  against  the  defendants, 
and  each  of  them,  is  the  owner  of  and  entitled  to  use,  for  the 
purpose  of  irrigating  said  land  and  the  crops  grown  thereon, 
*  *  *  thirty-one  one-hundredth  parts  of  all  the  water  cus- 
tomarily flowing  in  said  stream;**  ''that  the  defendant,  E. 
D.  Sweeney,  is  the  owner  in  fee  of  the  land  described  in  his 
answer,  part  of  wliich  is  agricultural  and  farming  land;  that 
the  waters  of  said  creek  flow  in  the  natural  channel  through 
said  land;  that  a  portion  thereof,  to  wit:  sixteen  one-hun- 
dredth parts  of  all  the  water  customarily  flowing  in  said 
stream  is  necessary  for  the  irrigation  of  said  land  and  the 
crops  grown  thereon,  and  for  watering  the  stock  and  for 
the  domestic  purposes  of  the  defendant;  and  that  the  de- 
fendant, E.  D.  Sweeney,  in  connection  with  said  land,  is 
the  owner  of  an  usufruct  in,  and  is  entitled  to  use  sixteen 
one-hundredth  parts  of  all  the  water  customarily  flowing  in 
said  stream  for  said  purposes.**  Defendant  Quill  is  entitled 
to  use  six  one-hundredth  parts  in  the  same  manner.  The 
balance  is  portioned  out  respectively,  in  like  manner,  to  the 
other  parties  defendants  in  said  action.  The  decree  follows 
the  findings.  It  enjoins  the  plaintiff  from  diverting  or 
otherwise  depriving  defendants,  or  either  of  them,  of  the 
^vater  decreed  to  them.  It  perpetually  enjoins  the  defend- 
ants, and  each  of  them,  "from  diverting  *  *  *  any 
part  of  said  Phillips'  portion  of  said  water,  or  otherwise 
depriving  him  of  the  use  of  the  same  for  irrigation  and  for 
stock  and  domestic  purposes." 
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Taking  the  facts  iu  the  decree  with  the  sworn  statements 
of  Phillips,  it  seems  to  us  that  the  affidavit  was  sufficient  to 
give  the  court  jurisdiction  of  the  subject-matter  of  the  con- 
tempt, and  of  the  person  of  the  petitioner.  Conceding  that 
the  legal  principles  already  quoted  from  the  case  of  Batch- 
elder  v.  Moore  are  applicable  to  this  case,  yet  upon  an  ex- 
amination of  that  case  it  must  be  admitted  that  the  facts  in 
relation  to  the  affidavits  are  entirely  dissimilar.  In  Batch- 
elder  V.  Moore,  the  proceedings  were  based  wholly  upon  the 
statute  of  that  state,  which  provided  **that  every  person 
who  shall  have  been  or  shall  be  hereafter  dispossessed  or 
ejected  from"  premises  under  the  judgment  of  a  court,  and 
who  shall  himself  re-enter,  or  procure  some  one  else  to  re- 
enter, shall  be  deemed  guilty  of  a  contempt.  The  court, 
after  alluding  to  this  statute,  say:  "It  is  essential  that  the 
person  accused  should  be  one  who  has  been  ejected  or  dis- 
possessed, as  provided  by  the  act;  and  unless  he  be  such 
person  the  act  has  no  application  whatever,  and  he  cannot 
be  guilty  of  the  contempt  therein  denounced.  In  the  affi- 
davit of  Batchelder,  there  is  a  total  omission  to  allege  that 
Calderwood  was  such  a  person,  and  the  omission  is  obvi- 
ously jurisdictional  in  its  consequences."  From  the  facts 
stated  by  the  court,  it  will  readily  be  seen  that  in  that  case 
there  was  an  entire  omission  to  make  any  statement  what- 
ever, defective  or  otherwise,  of  the  essential  fact  that  the 
statute  positively  required.  The  omission  reached  the  very 
substance  that  was,  by  the  provisions  of  the  statute,  neces- 
sary to  be  included  in  order  to  give  the  court  jurisdiction. 
It  was,  as  the  court  very  properly  said,  the  same  as  if  no 
affidavit  at  all  had  been  presented.  Here,  the  objections 
are  to  the  form,  not  the  substance  of  the  affidavit. 

The  essential  fact  to  be  determined  by  the  court  was 
whether  or  not  the  defendant  Sweeney  had,  in  disobedience 
of  the  decree  and  of  the  lawful  process  issued  thereunder  in 
the  suit  of  Phillips  v.  Welch,  deprived  the  plaintiff  Phillips  of 
the  quantity  of  water  decreed  to  him  in  that  case.  There 
is  an  averment  in  the  affidavit  that  Phillips  was  deprived  of 
the  water,  to  which  he  was  entitled,  by  the  excessive  and 
unlawful  diversion  and  use  of  the  water  by  Sweeney.     It  is 
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also  stated  that  Sweeney,  in  direct  violation  of  said  decree 
unlawfully  and  intentionally  diverted  the  waters^  of  King's 
Canon  creek  in  quantities  largely  in  excess  of  the  quantities 
authorized  or  permitted  by  the  decree,  to  plaintiff's  damage, 
etc.  The  aflSdavit  shows  the  exact  quantity  to  which  Swee- 
ney is  entitled,  and  when  it  states  that  he  used  a  greater 
quantity  it  is  as  positive  in  its  terms,  in  so  far  as  the  ques- 
tion of  violating  the  decree  and  order  is  concerned,  as  if  it 
stated  the  exact  fractional  part  of  the  water  of  the  stream 
wliich  he  had  unlawfully  diverted.  But,  admitting  that 
there  is  a  defect  in  the  manner  of  stating  these  facts,  it 
does  not,  as  did  the  omission  in  Batchelder  v.  ifoore,  reach 
the  substance,  so  as  to  be  **  obviously  jurisdictional  in  its 
consequences." 

Eespondent's  counsel  contend  that  if  we  find  the  affi- 
davit to  be  sufficient  to  give  the  court  jurisdiction,  we 
cannot  examine  the  question  whether  or  not  the  order 
adjudging  Sweeney  guilty  of  contempt  is  sustained  by  the 
evidence.  This  position  is  abundantly  sustained  by  the 
authorities.  This  court,  in  all  the  numerous  cases  brought 
before  it  by  the  writ  of  certiorari^  has  uniformly  held  that 
the  inquiry  upon  the  writ  could  not  be  extended  any  further 
than  is  necessary  to  determine  whether  the  inferior  tribunal 
has  exceeded  its  jurisdiction  or  has  regularly  pursued  its 
authority.  {Maynard  v.  Bailey ,  2  Nev.  313;  Stale  v.  County 
Commissioners  of  Washoe  Count y,  5  Nev.  317;  State  exrd, 
FaU  V.  County  Commissioiitrs  of  Humboldt  Cou)ity,  6  Nev. 
100;  State  ex  rel.  Mason  v.  County  Conimissioners  of  Ormsby 
County,  7  Nev.  393;  Hetzd  v  County  Commissioners  of  Eureka 
Coiudy,  8  Nev.  359.) 

The  decisions  in  California,  including  Batchelder  v.  Moore, 
are  to  the  same  effect.  (People  ex  rel,  Lamby  v.  Dwinelle,  29 
Cal.  632;  People  v.  Johnson,  30  Cal.  98;  Winter  v.  Fitzpat- 
ride,  35  Cal.  269;  People  exreL  Waldon  v.  Elkins,  40  Cal. 
642;  Barber  v.  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco,  42  Cal.  630;  Yeiunvine  v.  Bichter,  43  Cal. 
312;  Ctnlial  Pacific  Uailroud  Company  v.  The  Board  of 
Eqiudizattoa  of  Placer  County,  43  Cal.  365;  Petty  v.  County 
Court  of  San  Joaquin  County,  45  Cal.  245;  Monreal  v.  Bush, 
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46  Oal.  79;  Central  Pacific  Railroad  Company  v.  Placer 
County,  46  Cal.  670;  Reynolds  v.  County  Court  of  San  Joa- 
quin County,  47  Oal.  604.) 

The  affidavit  of  Phillips,  in  our  judgment,  presented  a 
case  for  the  legitimate  action  of  the  court.  The  district 
court  had  the  authority  to  hear  and  determine  the  question 
whether  or  not  Sweeney  had  been  guilty  of  disobeying  the 
decree,  or  any  order  or  writ  of  injunction  issued  and  served 
pursuant  to  its  provisions.  The  court,  after  acquiring  juris- 
diction for  that  purpose,  had  the  undoubted  right  to  decide 
the  question  upon  the  law  and  the  evidence.  It  may  have 
erred.  Whether  it  did  or  did  not,  it  is  not  our  province,  in 
this  proceeding,  to  inquire.  We  are  prohibited  by  the 
statute  from  investigating  this  question.  Even  admitting 
that  the  court  erred  in  the  conclusions  it  reached,  yet  all  the 
authorities  above  cited  hold  that  error  in  judgment,  in  re- 
spect to  a  question  which  the  court  is  authorized  to  investi- 
gate and  determine,  does  not,  by  any  means,  constitute  au 
excess  of  jurisdiction.  If  it  did,  then  every  error  commit- 
ted by  any  inferior  tribunal,  in  the  course  of  judicial  inves- 
tigations, would  be  an  excess  of  jurisdiction,  and  the  writ 
of  certiorari  would  be  converted  into  a  writ  of  error  instead 
of  remaining,  where  the  statute  has  placed  it,  a  writ  of  re- 
view; and  every  case  brought  before  us  under  this  writ 
would  have  to  be  heard  and  determined  in  the  dame  manner 
as  if  the  right  of  appeal  existed. 

If  appellate  courts  were  compelled  to  examine  the  evi- 
dence in  proceedings  of  this  character,  the  result  would  have 
a  tendency  to  destroy  the  biuding  force  and  effect  of  all 
judgments  of  justices  of  the  peace  and  other  inferior  tri- 
bunals. 

By  adopting  the  rule  contended  for  by  petitioner,  every 
criminal  action  for  an  alleged  misdemeanor  prosecuted  and 
tried  before  a  justice  of  the  peace  could,  after  the  convic- 
tion of  the  defendant,  on  appeal  to  the  district  court,  be 
brought  before  this  court  by  the  writ  of  certiorari,  and  it 
would  be  the  duty  of  this  court  to  examine  into  the  evi- 
dence and  see  if  justice  had  been  done,  and  to  determine 
whether  the  right  of  the  defendant,  in  his  person  or  prop- 
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erty,  has  been  in  any  manner  injuriously  affected  by  any 
error  that  the  inferior  court  may  have  committed  during  the 
progress  of  the  trial,  and  if  error  appears,  the  judgment 
would  have  to  be  set  aside;  thus,  as  before  stated,  virtually 
giving  the  right  of  appeal  in  cases  where  no  right  of  appeal 
exists.  Nevertheless,  if  such  a  course  is  authorized  by  the 
statute,  it  would  be  our  duty  to  follow  it  without  regard  to 
the  consequences.  But  it  is  manifest  that  such  is  not  the 
language,  meaning  or  intention  of  the  law.  Whenever  the 
inferior  tribunal  has  regularly  pursued  its  authority,  and 
lias  not  in  any  respect  exceeded  its  jurisdiction,  our  author- 
ity ceases.  We  cannot  in  this  proceeding  furnish  a  panacea 
for  all  the  "ills  that  flesh  is  heir  to,"  nor  can  we  correct  any 
errors  of  law  or  fact,  not  jurisdictional  in  their  character, 
that  may  be  committed  by  any  inferior  tribunal  acting 
within  the  scope  of  its  authority. 

2.  In  pursuance  of  the  warrant  of  attachment  issued  upon 
the  aflSdavit  of  Phillips,  the  petitioner  appeared  before  the 
court  in  person  and  by  counsel,  and  made  answer,  specifically 
denying  all  the  averments  in  said  affidavit  charging  him 
with  a  disobedience  of  the  process  issued  in  the  suit  of 
Phillips  V.  Welch.  The  court  investigated  the  charge,  heard 
and  considered  the  evidence  for  and  against  the  petitioner^ 
and  found  the  following  facts: 

**  First.  At  the  several  dates  mentioned  in  the  proceed- 
iugs,  to  wit:  July  1,  *  *  *  1875,  the  defendant,  E.  D. 
Sweeney,  was  diverting  from  the  natural  channel  of  said 
Kings  Canon  creek,  above  the  lands  of  H.  P.  Phillips,  by 
means  of  pipes  and  flumes,  and  conducting  the  same  per- 
manently away  from  the  stream  and  from  the  land  of  plaintiff 
to  the  town  of  Carson,  to  supply  the  people  of  Carson  city 
with  water,  a  large  portion,  to  wit:  about  forty  inches  of 
the  water  of  said  stream; 

"Second.  In  the  said  cause  of  Phillips  v.  Welch  et  al,, 
said  Sweeney  answered  and  defended,  asserting  and  claim- 
ing a  right  to  divert  from  said  stream,  by  means  of  his 
pipes  and  flumes,  a  portion,  to  wit:  eight  inches  of  the 
waters  of  said  stream,  and  conduct  the  same,  by  means  of 
his  pipes  and  flumes  away  from  said  stream  to  the  town  of 
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Carson,  which  chiira  of  right  was  litigated  in  said  cause, 
and  was  not  allowed  by  the  court; 

"Third.  At  the  several  dates  aforesaid,  *  *  *  the 
plaintiff  (Phillips)  was  seized  of  the  land  and  water  privi- 
lege described  in  the  proceedings  herein,  and  required  and 
needed,  and  was  entitled  to  have  flow  to  and  upon  his  land, 
and  to  use  the  same  in  the  manner  and  for  the  purposes 
specified  in  the  decree,  thirtj^-one  one  hundredth  parts  of 
the  water  flowing  in  said  stream,  and  at  the  several  dates 
aforesaid  *  *  *  said  Phillips  and  his  land  were  de- 
prived of  the  water  which  was  awarded  to  said  land  by  said 
decree,  and  no  water,  except  a  small  qua.ntity  of  seepage 
water  was  flowing  to  the  land  of  said  Phillips,  and  said 
lands  and  the  crops  growing  thereon  were  thereby  injured, 
and  the  right  of  said  Phillips  was  thereby  violated; 

"Fourth.  At  the  several  dates  aforesaid,  *  *  *  while 
said  Sweeney  was  delivering  said  quantity  of  water  away 
from  the  stream,  and  away  from  the  land  of  said  Phillips  to 
Carson  for  sale  to  customers,  the  said  land  described  in  the 
answer  of  Sweeney  and  in  the  decree  as  belonging  to  defend- 
ant E.  D.  Sweeney,  and  which  land  was  decreed  sixteen  one- 
hundredth  parts  of  the  water  of  said  stream  for  irrigation,  and 
for  stock  and  domestic  purposes,  was  occupied  and  culti- 
vated by  one  James  Anthers  as  the  tenant  of  said  Sweeney 
under  a  written  lease,  which  lease  granted  the  land  to  said 
Anthers  without  reservation  of  the  water  for  five  years, 
*  *  *  and  said  Anthers  was  at  said  several  dates  usiug 
the  waters  of  said  stream  to  irrigate  said  land,  and  the  crops 
thereon ; 

"Fifth.  At  the  several  dates  aforesaid  *  *  *  the 
said  land  known  as  the  Quill  land  *  *  *  was  being  oc- 
cupied and  cultivated,  and  all  the  water  awarded  to  said 
Quill  in  connection  with  said  land  to  irrigate  the  same  was 
being  diverted  upon  and  used  in  irrigating  the  same. 

"Wherefore,  it  is  now  and  here  considered  and  adjudged 
by  the  court  that  the  defendant,  E.  D.  Sweeney,  has  been 
guilty  of  the  misconduct  alleged  against  him  in  the  proceed- 
ings herein,  to  wit,  the  willful  violation  of  the  order,  decree 
and  injunction  made  and  entered  in  said  cause,  and  that 
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such  misconduct  was  calculated  to  and  did  defeat,  impair  and 
prejudice  the  rights  of  said  Phillips  in  said  action  *  *  * 
awarded  to  him  by  the  decree,  and  ^yas  calculated  to  and 
did  injure  the  said  laud  of  the  said  Phillips,  and  the  crops 
of  the  said  Phillips  growing  thereon,  and  was  calculated  to 
and  did  damage  the  said  Phillips.  And  it  is  now  and  here 
considered, .  ordered  and  adjudged  that  the  said  E.  D. 
Sweeney  has  been  guilty  of  contempt  of  court,  and  that  he 
be  fined,"  etc. 

It  is  claimed  by  petitioner's  counsel  that  an  examination 
of  the  evidence  will  show  that  he  was  acquitted  of  any  vio- 
lation of  the  injunction  order  by  using  any  water  in  excess 
of  the  amount  allowed  him  by  the  decree;  but  was  found 
guilty  of  a  contempt  of  the  district  court  in  diverting  the 
waters  of  said  stream,  and  conveying  the  same  to  Carson 
city  for  sale;  the  court  holding  that  the  decree  prohibited 
snch  use,  and  only  allowed  the  respective  parties  to  use  the 
water  for  irrigation  in  connection  with  their  land,  and  for 
stock  and  domestic  purposes.  It  is  argued  that  this  is  an 
erroneous  construction  of  the  decree,  and  hence  the  order 
should  be  set  aside,  as  petitioner  has  really  been  found 
guilty  of  contempt  for  doing  an  act  which  he  is  not  directly 
forbidden  to  do  by  the  decree. 

It  is  admitted  that  the  previous  decisions  of  this  court 
upon  the  question  of  jurisdiction  are  stereotyped,  and  all 
adverse  to  an  examination  of  the  evidence  in  cases  where  it 
appears  that  the  inferior  tribunal  acted  within  its  jurisdic- 
tion, and  that  the  general  rule,  as  to  the  province  of  the 
writ,  is  such  as  we  have  stated;  but  it  is  contended  that 
this  court  has  hitherto  acted  without  mature  consideration, 
aud  superficially  followed  the  general  rale,  without  noticing 
the  fact  that  in  the  earlier  cases  in  England  and  in  the  United 
States  a  distinction  was  made  that  ought  to  be  observed  in 
this  case,  viz. :  that  where  it  afiirmatively  appears  that  the 
petitioner  has  no  other  remedy,  and  where,  unless  the 
appellate  court  exercised  its  authority,  there  would  be  a 
failure  of  justice,  the  review  was  extended  to  an  examina- 
tion of  the  evidence  and  all  questions  of  law  determined  in 
the  lower  court,  aud  if  any  error  was  found  the  proceedings 
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were  annulled.  In  this  connection  it  was  argued  that  the 
present  case  differs  from  all  previous  decided  cases  in  this 
state  wherein  (with  but  one  exception)  the  petitioners  had 
some  other  remedy  and  the  decision  was  not  final. 

The  argument  that  petitioner  had  no  other  remedy  was 
advanced  when  this  case  was  argued  on  the  appeal^  and 
this  court  was  then  asked  by  both  parties  to  examine  the 
evidence  and  decide  the  case  upon  its  merits,  without  refer- 
ence to  jurisdictional  questions.  After  mature  considera- 
tion, we  then  held  that  it  was  the  duty  of  the  court  to 
decide,  "in  Krnine,  whether  in  a  case  like  this,  where  the 
parties  before  the  court  are  willing  to  concede  jurisdiction 
for  the  purpose  of  obtaining  our  opinion  upon  the  matters 
in  controversy,  we  ought  to  raise  the  question  ourselves." 
We  decided  that  it  ought  to  be  done,  and  disposed  of  the 
case  purely  upon  jurisdictional  grounds.  (11  Nev.  188.) 

Petitioner  was  next  brought  before  the  chief  justice  upon 
a  writ  of  habeas  corpus,  where  a  similar  argument  was 
again  advanced,  and  the  petitioner  was  remanded  into 
custody  upon  the  familiar  principle,  almost  universally  re- 
cognized, that  when  a  court  commits  a  party  for  a  contempt 
its  adjudication  is  a  conviction,  and  its  commitment,  in  con- 
sequence, is  execution;  and  no  court  can  discharge  on 
habeas  corpus  a  person  that  is  in  execution  by  the  judg- 
ment of  any  other  court  having  jurisdiction  of  the  subject 
matter  of  the  contempt. 

This  principle  is  acknowledged  by  counsel  for  petitioner 
to  be  correct,  and  is  certainly  too  well  settled  to  require  a 
citation  of  the  authorities.  Some  of  the  cases  are  referred 
to  in  JEx  parte  Whistmi,  9  Nev.  71. 

Without  attempting  to  follow  the  learned  counsel  in  his 
review  and  criticisms  of  former  cases  on  certiorari,  decided 
by  this  court,  it  seems  to  us  that  it  is  only  necessary,  in 
addition  to  what  we  have  already  said,  to  state  that  we  are 
not  acting  upon  the  common  law  rule  relating  to  the  writ  of 
certiorari,  under  which  courts  in  earlier  times,  and  in  New 
York  and  some  of  the  other  states  at  the  present  time,  often 
exercised  their  discretion  in  granting  or  refusing  the  writ, 
according  to  the  justice  of  the  case.      The  truth  is,  that 
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there  is  no  uniformity  upon  this  point,  and  we  are  of  opin- 
ion that  even  under  the  writ  as  known  at  common  law  a 
majority  of  the  decisions  in  the  United  States  hold  that  the 
writ  must  be  confined  to  the  question  of  jurisdiction;  but, 
however  that  may  be,  it  is  here  unnecessary  to  decide,  as 
the  question  is  to  some  extent  foreign  to  the  decision  in 
this  case. 

This  court  must  follow  the  provisions  of  the  statute  of 
this  state,  the  language  of  which  is  clear,  plain  and,  in  our 
jndgment,  decisive.  It  has  been  often  quoted,  and  invaria- 
bly construed  one  way:  "The  writ  shall  be  granted  in  all 
cases  when  an  inferior  tribunal,  board  or  officer,  exercising 
judicial  functions,  has  exceeded  the  jurisdiction  of  such 
tribunal,  board  or  officer,  and  there  is  no  appeal,  nor,  in 
the  judgment  of  the  court,  any  plain,  speedy  and  adequate 
remedy."     (1  Comp.  L.,  1497.) 

Under  this  provision  the  court  is  not  authorized  to  issue 
the  writ,  because  there  is  no  other  remedy,  unless  it  also 
appears  that  the  inferior  tribunal  has  exceeded  its  jurisdic- 
tion. 

The  statute  in  another  section  provides  as  follows:  "The 
review  upon  this  writ  shall  not  be  extended  further  than  to 
determine  whether  the  inferior  tribunal,  board  or  officer 
has  regularly  pursued  the  authority  of  such  tribunal,  board 
or  officer."     (1  Comp.  L.,  1503.) 

In  Maynard  v.  Bailey,  supra,  this  court  in  construing  this 
section  held  that  the  expression  "has  regularly  pursued  its 
authority,"  did  not  authorize  an  inquiry  into  any  irregu- 
larity or  question  beyond  that  of  jurisdiction. 

In  the  C  P.  R,  B.  Co.  v.  The  Board  of  Equalizatum  of 
Placer  Co.,  supra,  it  was  there,  as  here,  argued  by  able 
counsel  that  the  review  of  the  proceedings  of  the  inferior 
tiibunal  was  not  to  be  confined  to  the  bare  question 
whether  the  subject  matter  or  the  parties  were  within  the 
jurisdiction  of  the  court,  bat  must  be  extended  to  all  ques- 
tions affecting  the  mode  in  which  the  jurisdiction  or  the 
power  of  the  inferior  tribunal  has  been  exercised,  and  that 
the  statute  must  be  so  construed  as  to  authorize  the  court, 
upon  a  review  of  the  case,  to  determine  not  only  whether 
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the  inferior  tribunal  bad  authority  to  deal  with  the  parties 
and  subject  matter;  but  whether  it  dealt  with  them  in  the 
manner  authorized  by  law.  The  court,  after  citing  the  pro- 
visions of  the  statute  of  that  state,  identical  with  the 
provisions  quoted  from  our  statute,  held  that  the  words 
**has  exceeded  the  jurisdiction  of  such  tribunal,  board,'' 
etc.,  and  *'has  regularly  pursued  the  authority  of  such 
tribunal,  board,"  etc.,  as  expressed  in  these  two  respective 
sections  of  the  practice  act,  present  substantially  the  same 
idea,  and  refused  to  inquire  into  or  decide  any  question 
except  that  of  jurisdiction.  This  court  has  always  followed 
this  construction,  and  we  are  satisfied  that  no  other  conclu- 
sion can  be  arrived  at  without  doing  violence  to  the  lan- 
guage of  the  statute. 

Under  this  construction  can  it  seriously  be  contended 
that  it  is  our  duty  to  decide  this  case  upon  its  merits  with- 
out reference  to  the  question  of  jurisdiction  ? 

The  fourth  subdivision  of  the  act  relating  to  contempts 
and  their  punishments  provides  that  **  disobedience  or  re- 
sistance to  any  lawful  writ,  order,  rule  or  process  issued  by 
the  court  or  judge  at  chambers,"  shall  be  deemed  a 
contempt.  The  affidavit  sets  forth  the  fact  that  petitioner 
has  disobeyed  a  lawful  writ  and  order  that  was  issued  by 
the  district  court  of  Ormsby  county  under  a  final  judgment 
obtained  in  said  court  in  the  case  of  Phillips  v.  Wdch, 
Upon  this  affidavit  a  warrant  was  issued  and  petitioner  was 
brought  before  the  court,  and  a  hearing  was  had,  which 
resulted  in  his  conviction,  and  he  was  fined  in  the  sum  of 
five  hundred  dollars. 

It  is,  of  course,  admitted  that  the  district  court  has  the 
power  to  punish  for  contempts  in  cases  like  the  one  under 
consideration.  It  must  also  be  admitted,  if  the  affidavit  is 
sufficient,  that  the  court  had  jurisdiction  of  this  case.  As 
was  said  in  the  case  last  referred  to  from  California,/*  juris- 
diction, as  applied  to  a  particular  claim  or  controversy,  is 
the  power  to  hear  and  determine  that  controversy;"  and  as 
jurisdiction  is  the  power  to  hear  and  determine  a  disputed 
controversy,  it  is  beyond  all  question  that  the  district  comt 
of  Ormsby  county  had  jurisdiction  of  this  case.     In  fact  no 
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other  court  could  hear  or  determine  the  disputed  controversy 
or  punish  petitioner  if  he  was  found  guiltj  of  the  contempt. 
(Ec  parte  Cohen  and  Jones,  5  Cal.  494;  People  exrd.  Wright 
V.  The  County  Judge  of  Placei'  County ,  27  Cal.  151;  Lessee 
of  John  Penn,  Jr.,  v.  Messenger,  1  Yeates,  2;  Passmore  IVU- 
liamson^s  Case,  27  Penn.  St.  18;  Oates  v.  McDaniel,  4  Stew, 
and  Port.  69;  Ex  parte  Stickney,  40  Ala.  167;  Yaies  v.  Lans- 
ing, 9  Johns.  423;  State  y.  Toicle,  42  N.  H.  644;  Vilas  v. 
Burton,  27  Vt.  61;  Crosby  v.  Lord  Mayoi'  of  London,  3  Wil- 
son, 198.) 

The  truth  is,  that  in  a  case  like  the  present,  where  the 
court  acquired  jurisdiction  of  the  subject-matter  and  of  the 
person  of  the  petitioner,  this  court  has  no  jurisdiction 
either  on  appeal,  writ  of  error,  habeas  corpus  or  certiorari. 

The  decisions  are  clear,  positive,  and,  in  our  judgment, 
conclusiTC  upon  this  point. 

In  Tlie  People  v.  Johnson,  supi^a,  defendant  was  arrested, 
tried  and  convicted  before  a  justice  of  the  peace,  fined  one 
hundred  dollars,  and  upon  appeal  to  the  county  court  the 
jadgment  was  affirmed.  An  appeal  was  then  taken  to  the 
supreme  court,  and  there  dismissed  for  want  of  jurisdic- 
tion. Sanderson,  J.,  in  delivering  the  opinion  of  the  court, 
said:  ''This  is  a  criminal  action  for  an  alleged  misde- 
meanor, in  which  no  question  as  to  the  jurisdiction  of  the 
court  below  is  made.  In  such  a  case  this  court  has  no 
jurisdiction,  either  on  appeal  or  writ  of  error  or  certiorari. 
*  *  *  Our  jurisdiction  *  *  *  to  review  the  pro- 
ceedings of  inferior  courts,  boards  and  officers  upon  certi- 
orari is  limited,  by  the  very  nature  of  the  writ,  to  cases 
where  the  jurisdiction  of  the  inferior  courts,  board  or 
officer  is  impeached.  Hence,  in  no  respect  have  we  jurisdic- 
tion in  the  present  case.  In  all  cases  of  misdemeanor,  the 
constitution  has  prescribed  that  the  judgment  of  the  county 
court,  whether  erroneous  or  not,  shall  be  final  except  where 
there  has  been  an  excess  of  jurisdiction,  in  which  case  only 
it  can  be  reviewed.  With  the  wisdom  of  this  provision  we 
have  nothing  to  do."  It  will  be  observed  from  reading  the 
entire  opinion  in  that  case  that  it  involved  questions  of 
great  importance.     A  certain  road  for  the  general  use  of 
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the  public  was  claimed  by  private  parties,  for  wliom  the 
defendant  was  acting  as  gate-tender  and  collector  of  tolls. 
The  legality  of  the  toll  was  there  involved  in  the  action  just 
as  the  legal  right  of  the  petitioner  here  as  to  diverting  the 
waters  from  King's  Canon  creek  to  Carson  city  is  involved. 
The  appeal  in  that  case,  just  as  the  proceedings  in  this  case, 
was  avowedly  taken  for  the  purpose  of  determining  the 
right  of  defendant  to  do  a  certain  thing,  and  the  court  was 
there,  as  here,  urged  to  pass  upon  the  legal  questions,  not- 
withstanding it  might  be  of  opinion  that  it  had  no  jurisdic- 
tion. The  court,  in  refusing  to  consider  the  case  on  its 
merits,  among  other  things,  said,  that  to  examine  such  a 
case  upon  its  merits,  in  order  to  gratify  the  wishes  of 
counsel,  ''would  be  to  set  a  most  pernicious  example,  and 
establish  a  dangerous  precedent." 

It  is  true,  that  in  that  particular  case,  there  was  another 
remedy  whereby  a  decision  upon  the  merits  could  be  ob- 
tained, but  the  reasoning  of  the  decision,  nevertheless, 
applies  to  this  case.  f 

A  contempt  of  the  character  alleged  in  this  proceeding 
is  a  specific,  substantive  and  distinct  criminal  offense,  and 
under  the  constitution  and  laws  of  this  State  the  judgment 
of  conviction  in  such  a  case,  if  within  the  jurisdiction  of 
the  inferior  court,  is  as  final  and  conclusive  as  in  any  other 
criminal  case  for  a  misdemeanor.  (Phillipa  v.  JVelchy  supra.) 

In  llie  People  ex  rel.  Lamby  v.  DwhidU,  siipra^  the  ease 
was  brought  before  the  supreme  court  of  California  by  cer- 
tiorari for  the  purpose  of  reviewing  the  proceedings  had  in 
the  district  court,  where  the  court  had  rendered  a  judgment 
of  conviction  against  the  relator  Lamby  for  contempt.  The 
proceedings  in  the  district  court  were  instituted  under  the 
provisions  of  the  statute  referred  to  in  BalcJielJer  v.  Moore, 
The  defense  that  Lamby  made  did  not  satisfy  the  district 
court  that  his  re-entry  after  he  had  been  dispossessed  under 
the  action  of  ejectment  was  by  legal  right,  and  the  supreme 
court,  in  discussing  the  questions  involved,  say:  ''Whether 
the  court  was  right  or  wrong  upon  the  merits  of  the  issue 
joined  upon  these  proceedings  is  not  the  question  before  us, 
but  whether  the  court  exceeded  its  jurisdiction  is  the  sub- 
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ject  of  inquiry."  Tbe  court  then  say  that  the  proceedings 
which  resulted  in  the  judgment  of  conviction  was  author- 
ized by  the  statute;  that  ''the  court  had  jurisdiction  of  the 
sabject-matter  and  of  the  person  of  the  relator,  and  even  if 
it  were  admitted  that  the  court  erred  upon  the  merits,  it 
cannot  be  said  the  judgment  for  that  reason  was  coram  tioh 

So  in  this  case  the  statute  of  this  state  authorized  the 
proceedings  in  the  district  court.  That  court  had  jurisdic- 
tion of  the  subject-mutter  and  of  the  person  of  petitioner. 
Tbe  petitioner  upon  a  hearing  failed  to  satisfy  the  court 
that  his  diversion  of  the  water  from  King's  Canon  creek  was 
not  in  disobedience  of  the  decree  and  in j auction  order  in 
the  suit  of  Phillips  v.  Welch,  or  that  he  did  not  by  such  di- 
version deprive  the  plaintiff  Phillips  of  the  quantity  of 
water  decreed  to  him  in  said  action,  and  we  cannot  upon 
the  writ  of  certiorari  review  the  case  upon  its  merits. 

The  argument  as  to  the  hardships  of  this  case  so  earnestly 
advanced  by  petitioner's  counsel,  even  if  conceded  to  exist, 
cannot  be  considered. 

As  was  said  by  the  supreme  court  of  the  United  States  in 
Ex  parte  Kearney  (7  Wheat.  45):  "  Where  the  law  is  clear 
this  argument  can  be  of  no  avail.  *  *  *  Wherever 
power  is  lodged  it  may  be  abased.  But  this  forms  no  solid 
objection  against  its  exercise.  Confidence  must  be  reposed 
somewhere;  and  if  there  should  be  an  abuse,  it  will  be  a 
public  grievance,  for  which  a  remedy  may  be  applied  by  the 
legislature,  and  is  not  to  be  devised  by  courts  of  justice  " 

The  writ  must  be  dismissed.     It  is  so  ordered. 

Beattt,  J.,  dissenting: 

I  dissent  from  the  judgment  and  opinion  of  the  court 
tipon  several  points,  which,  in  my  opinion,  are  of  sufficient 
importance  to  demand  a  fall  statement. 

As  to  the  proposition  that  this  court  has  no  power  upon 
certiorari  to  inquire  into  or  to  correct  any  error  of  an  in- 
ferior tribunal,  unless  it  involves  an  excess  of  jurisdiction, 
I  fully  agree  with  my  associates,  but  as  to  what  constitutes 
an  excess  of  jurisdiction,  and  as  to  how  such  excess  of  juris- 
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diction  may  be  sbowu  iu  this  proceeding,  there  is  a  wide 
difference  of  opinion  between  us. 

If  I  understand  the  effect  of  tbe  opinion  of  the  court,  in- 
terpreted as  it  must  be,  in  the  light  of  the  facts  of  this 
case,  it  is  henceforth  tlie  law  of  Nevada  that  any  inferior 
judicial  tribunal  may  exceed  its  jurisdiction  with  impunity, 
if  it  takes  care  to  keep  out  of  the  record  of  its  proceedings 
those  matters  which  will  show  the  excess  of  jurisdiction. 
And  it  is  held)  in  effect,  if  not  in  express  terms,  that  when 
the  powers  of  such  inferior  tribunal  have  been  ''regularly 
set  in  motion  "  by  the  presentation  of  a  charge  of  which  it 
has  jurisdiction,  it  may  thereafter  proceed  to  try,  convict 
and  punish  the  person  accused  for  an  offense  of  which  it  has 
no  jurisdiction.     And  no  matter  how  clearly  the  subsequent 
proceedings  may  show  that  the  charge  by  which  the  powers 
of  the  court  were  "set  in  motion  "was  completely  ignored 
in  the  judgment  finally  rendered,  and  the  accused  convicted 
of  another  offense  entirely  beyond  the  jurisdiction  of  the 
court,  we  can  never  know  that  there  has  been  any  excess 
of  jurisdiction.     If  we  can  see  that  there  was  a  good  charge 
made  of  an  offense  within  the  jurisdiction  of  the  court,  and 
if  the  sentence  of  the  court  is  such  as  might  have  been  im- 
posed upon  a  conviction  of  that  offense,  we  must  close  our 
eyes  to  everything  beyond,  even  to  the  plain  construction 
of  the  written  findings  of  the  court,  showing  that  the  ac- 
cused was  not  Convicted  of   the  offense  charged,  but  was 
convicted  of  something  else;   convicted',  in  fact,  as  in  this 
case,  of  something  which  is  no  offense  at  all.     I  shall  en- 
deavor to  show  that  upon  such  theories  alone  can  the  con- 
clusions of  the  court  be  upheld. 

The  petitioner  Sweeney  was  charged  with  a  contempt  of 
court  in  violating  the  decree  and  injunction  in  the  case  of 
Phillips  V.  Welch,  to  which  he  was  a  party  defendant.  He 
was  charged  with  doing  two  things  which  were  supposed  to 
be  forbidden  by  the  decree  and  injunction:  PirsL  With  di- 
verting more  water  than  he  was  entitled  to  divert;  Second. 
"With  using  that  water  in  a  mode  forbidden  by  the  decree; 
that  is  to  say,  he  was  accused  of  conveying  the  water  per- 
manently away  from  the  stream,  in  pipes,  and  selling  it  to 
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cnstomers  in  Carson  city  instead  of  using  it  to  irrigate  liia 
land,  througli  wliicli  the  stream  flows. 

The  first  of  these  charges  is  the  one  dealt  with  exclusively 
in  the  opinion  of  the  court,  and  it  is  there  held  that  it  was 
a  sufficient  charge  to  give  the  court  jurisdiction  to  proceed 
with  the  trial  of  the  petitioner.  Here,  again,  I  am  in 
thorough  accord  with  the  majority  opinion.  I  fully  agree 
that  the  court  had  jurisdiction  to  try  Sweeney  on  that 
charge,  and  if  he  had  been  convicted  and  fined  for  an 
excessive  diversion  of  water,  I  should  have  joined  with  the 
coart  in  saying  that  the  writ  of  certiorari  afforded  him  no 
remedy,  no  matter  how  erroneous  his  conviction  might  have 
been.  But  the  fact  happens  to  be,  and  it  is  shown  by  the 
record  in  the  case,  that  Sweeney  was  acquitted  of  any 
excessive  diversion  of  water,  and  was  convicted  only  on  the 
other  charge  of  diverting  water  to  Carson. 

At  the  close  of  the  testimony  for  the  prosecution  the 
district  judge  decided  and  announced  his  opinion  in  open 
court  that  Sweeney  had  not  diverted  more  water  than  was 
awarded  to  him  by  the  decree,  and  that  the  only  question 
was  as  to  whether  his  diversion  of  water  to  Carson  city  for 
sale  was  a  violation  of  the  decree.  Having  held  this  ques- 
tion under  advisement  for  some  days,  he  filed  his  written 
findings  and  judgment  convicting  Sweeney  of  contempt  and 
finiug  him  therefor.  The  respondent  contends  that  those 
findings  show  that  Sweeney  was  convicted  on  both  charges, 
and  that  we  cannot  consider  the  oral  decision  of  the  court 
that  Sweeney  was  not  guilty  of  the  first. 

As  to  the  pi*oper  construction  of  the  written  findings  of 
the  court — the  material  portions  of  which  are  quoted  in  the 
opinion  of  the  chief  justice — all  that  is  there  said  is: 
"From  this  order  we  are  left  to  infer  that  the  defendant, 
Sweeuey,  did  use  the  waters  of  said  stream  in  excess  of 
the  quantity  allowed  him  by  the  decree."  We  are,  indeed, 
"left  to  infer"  that  Sweeney  was  found  guilty  of  excessive 
diversion  of  the  waters  of  the  stream,  and  we  are  left  to 
infer  it  without  any  valid  grounds  for  such  an  inference. 
But  it  is  upon  this  inference,  and  the  assumption  that  we 
must  utterly  ignore  the  oral  decision  of  the  district  judge 
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expressly  acquitting  Sweeney  of  any  excessive  diversion  of 
water,  that  the  judgment  of  the  court  is  made  to  stand.  It 
will  be  my  endeavor  to  show  that  neither  the  inference  nor 
the  assumption  is  sustainable.  And  if  I  shall  fail  to  show 
that  the  written  decision  of  the  court,  standing  by  itself, 
acquits  Sweeney  of  excessive  diversion  of  water,  and  if  I 
also  fail  to  show  that  his  oral  decision  may  be  considered 
in  this  proceeding,  I  shall  still  insist  that,  although  the 
written  decision  of  the  court  may  not  be  an  acquittal  on 
the  charge  of  excessive  diversion,  it  clearly  is  a  conviction 
On  the  charge  of  forbidden  use,  and,  consequently,  that  it 
shows  that  Sweeney  was  tried,  convicted  and  fined — in  part, 
at  least — for  an  act  which  was  not  in  violation  of  any  lawfal 
order  of  the  court,  and  which,  therefore,  constituted  no 
offense  which  the  court  had  jurisdiction  to  try  by  the  sum- 
mary and  arbitrary  process  of  attachment  for  contempt. 

Before  entering  upon  a  discussion  of  these  points,  how- 
ever, it  will  be  well  to  mention  the  manner  in  which  the 
record  of  this  case,  whatever  is  the  record,  has  been 
brought  before  us. 

The  petitioner,  shortly  after  his  conviction  in  the  district 
court,  appealed  from  the  judgment,  and  in  support  of  his 
appeal  prepared  a  statement  of  the  case,  which  was  filed  in 
this  court  in  connection  with  the  record  of  the  affidavit, 
attachment,  answer  of  the  defendant,  findings  of  the  court, 
etc.  The  statement  was  not  settled  by  the  court  in  the 
form  of  a  bill  of  exceptions,  but  was  agreed  to  by  the  coun- 
sel for  the  prosecution  and  defense.  It  is  in  that  statement 
so  settled  that  the  fact  is  made  to  appear  that  the  district 
judge  at  the  close  of  the  testimony  for  the  prosecution  de- 
clared Sweeney  not  guilty  on  the  charge  of  excessive  diver- 
sion of  water.  The  appeal  in  which  that  statement  was 
brought  up  having  been  dismissed  for  want  of  jurisdiction 
in  this  court  to  entertain  it  (11  Nev.  187),  this  proceeding 
was  commenced,  and,  by  stipulation  between  the  respond- 
ent and  petitioner,  it  was  agreed  that,  instead  of  a  regular 
return  to  the  writ  of  certiorari,  the  transcript  prepared  for 
the  purposes  of  the  appeal  should  be  deemed  and  treated  as 
b  return  to  the  writ,  so  far  as  its  contents  might  be  proper 
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to  be  considered  if  regularly  returned.  According  to  my 
construction  of  this  stipulation  we  are  entitled  to  look  at 
eyerjtbing  in  tlie  transcript  before  us  which  we  might  have 
ordered  to  be  returned  to  the  writ,  and  which  will  enable 
ns  to  decide  whether  the  district  court  has  exceeded  its 
jurisdiction. 

In  the  case  of  Whitney  v.  Board  of  Delegates  (14  Cal.  500), 
which  was  approved  by  this  court  in  the  State  v.  Commis' 
mners  of  Washoe  (5  Nev.  318),  it  was  decided  that  the  writ 
of  certiorari  brings  up  everything  necessary  to  determine 
the  question  of  jurisdiction,  not  only  that  which  is  techni- 
cally record,  but  everything  in  the  nature  of  record,  includ- 
ing the  evidence  in  regard  to  jurisdictional  facts  where 
their  existence  is  in  question.  (See  People  v.  Goodmn,  1 
Selden,  572.)  These  cases  establish  the  general  principle,, 
but  the  decision  in  Blair  v.  Hamilton  (32  Cal.  52)  is  so 
aptly  in  point  that  I  quote:  ''It  is  first  insisted,  on  the 
part  of  the  defendant,  that  in  passing  upon  the  question 
before  us  no  resort  can  be  had  to  the  finding  of  facts,  upon 
the  ground  that  the  same  constitutes  no  part  of  the  record, 
for  the  reason  that  it  was  not  prepared  and  filed  until  the 
next  term  of  the  court,  at  which  time,  as  is  claimed,  the 
court  had  lost  all  jurisdiction  of  the  case.  If  the  finding 
be  disregarded  the  result  would  be  the  same,  as  will  present- 
ly appear;  but  were  it  at  all  necessary  that  we  should  be 
put  in  possession  of  the  facts  in  view  of  which  the  court 
below  acted,  and  which  are  not  technically  of  record,  it 
would  be  competent  for  this  court  to  require  the  court 
below  to  certify  such  facts  in  its  return  to  the  writ.  In 
many  cases  jurisdictional  facts  may  not  appear  of  record, 
either  by  failure  of  the  inferior  court  or  officer  to  follow  the 
requirements  of  the  law  and  make  them  of  record,  or 
because  the  law  itself  does  not  require  it  to  be  done.  In 
such  cases  this  court,  and  all  other  courts  having  jurisdic- 
tion to  review  and  correct  the  proceedings  of  inferior  courts, 
would  be  powerless  unless  it  can  compel  the  inferior  tribu- 
nal to  certify  to  this  court  not  only  what  is  technically  de- 
nominated the  record,  but  such  facts,  or  the  evidence  of 
them,  as  may  be  necessary  to  determine  whatever  questions 
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as  to  the  jurisdiction  of  tlie  inferior  tribunal  may  be  invoh- 
ed,  and  the  grossest  abuses  of  power,  to  the  great  reproach  of 
the  laio,  might  be  perpetrated  tvith  impunity  and  without  the 
possibility  of  a  remedy  J*^ 

The  language  which  I  have  italicized  points  out  the  ab- 
surdity of  the  position  that  a  court  which  has  power  to 
correct  excesses  of  jurisdiction  of  inferior  tribunals  may  be 
utterly  deprived  of  the  means  of  affording  any  redress  by 
the  neglect  or  willful  misconduct  of  the  inferior  court  iu 
failing,  or  purposely  omitting,  to  put  upon  record  the  mat- 
ters by  which  its  excess  of  jurisdiction  may  be  shown.  Sec- 
tion 443  of  our  practice  act  is  identical  with  section  453  of 
the  California  practice  act,  by  virtue  of  which  it  was  held, 
in  the  case  just  referred  to,  that  the  supremo  court  could 
compel  a  full  return  of  everything  necessary  to  determine 
the  question  of  jurisdiction.  I  say,  therefore,  assuming 
the  correctness  of  that  decision,  that  in  this  case,  if  the  de- 
cision of  Judge  Wright,  orally  announced  at  the  close  of 
the  testimony  for  the  prosecution,  that  Sweeney  was  not 
guilty  of  any  excessive  diversion  of  water,  will  enable  us  to 
say  that  the  district  court  exceeded  its  jurisdiction  in  the 
proceeding  under  review,  then  we  could  have  compelled  a 
return  of  that  decision  to  our  writ  of  certiorari;  and  if 
we  could  have  compelled  a  return  of  it,  then  I  say  that 
under  the  stipulation  of  these  parties  it  may  be  considered  in 
this  case.  I  hope  to  be  able  to  make  it  clear  that  the  ac- 
quittal of  Sweeney  on  the  first  charge  necessarily  convicts 
the  district  court  of  an  excess  of  jurisdiction,  because  it 
will  follow  that  he  can  only  have  been  found  guilty  on  the 
second  charge,  unless  we  are  to  adopt  the  respondent's  con- 
struction of  the  written  findings  afterward  filed,  and  hold, 
with  him,  that  the  district  judge,  after  having  induced 
Sweeney  to  believe  that  he  would  find  in  his  favor  on  tbe 
only  issue  of  fact  in  the  case,  and  to  abstain  from  intro- 
ducing rebutting  testimony,  was  guilty  of  the  gross  outrage 
of  afterward  changing  his  decision  without  giving  the  peti- 
tioner any  opportunity  of  introducing  his  evidence.  I 
should  be  very  unwilling  to  conclude  that  the  district  judge 
had  been  guilty  of  such  conduct,  and  I  fail  to  see  that  the 
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written  fiudiugs  put  him  in  the  position  to  which  the  argu- 
ment of  respondent  would  consign  him.  But  if  I  were 
forced  to  conclude  that  he  had  done  what  respondent  says 
he  has  done,  I  should  still  say  that  he  had  exceeded  his 
jurisdiction  in  another  particular. 

The  district  court  was  bound  to  hear  the  witnesses  for 
the  defense.  (Comp.  Laws,  1528.)  To  have  refused  to  do 
so  would  not  only  liave  been  a  gross  outrage  upon  pro- 
priety and  decency,  but  would  have  been  a  departure  from 
the  forms  pi*escribed  by  law,  and  therefore  an  excess  of 
jurisdiction;  for  a  court  which  is  limited  to  one  mode  of 
procedure  has  no  authority  to  proceed  by  a  different  mode. 
This  explains  the  meaning  of  the  language  of  the  statute : 
**has  regularly  pursued  the  authority,"  etc.  (Comp.  Laws, 
1503.)  {People  ex  reL  Seioard  v.  The  Judges  of  the  County  of 
Dutchess,  23  Wend.  362.)  Then,  if  the  district  court  would 
have  exceeded  its  jurisdiction  by  arbitrarily  refusing  to 
hear  Sweeney's  witnesses,  how  much  better  would  the  case 
stand  if,  after  deluding  him  into  sending  away  his  witnesses 
unsworn,  by  pretending  to  acquit  him  on  the  Erst  charge, 
the  court  had  afterward  found  him  guilty  on  that  charge? 
The  distinction  between  the  two  cases  would  scarcelv  have 
amounted  to  a  difference.  But,  in  truth,  the  district  judge 
never  did  convict  Sweeney  of  diverting  more  water  than  he 
was  entitled  to  divert,  and  an  inspection  of  his  written 
findings  will  show  the  truth  of  this  statement.  Before  en- 
tering upon  that  inquiry,  however,  it  will  be  convenient  to 
ascertain  the  proper  construction  of  the  decree  and  injunc- 
tion in  the  case  of  PhiUips  v.  Welch,  and  to  determine  what 
acts  would  be  violative  thereof. 

The  affidavit  upon  which  Sweeney  was  attached  sets  out 
the  findings  of  fact,  conclusions  of  law  and  decree  and  in- 
juaction  in  that  case,  from  which  it  appears  tiiat  the  suit  • 
was  brought  to  enjoin  the  defendant  and  others,  (including 
Sweeney)  from  diverting  the  water  of  King's  Canon  creek 
above  the  land  of  plaintiff,  through  which  it  flows  in  its  nat- 
ural channel.  The  nature  of  the  litigation  and  the  issues  de- 
termined will  sufficiently  appear  from  those  portions  of  the 
findings  and  decree  which  relate  to  the  rights  of  Phillips 
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and  Sweeney.  It  was  found  that  the  stream  flows  in  its  nat- 
ural channel  through  the  lands  of  the  several  parties  to  the 
suit,  and  that  certain  proportions  of  the  water  are  necessary 
to  them  for  irrigating  their  land,  watering  their  stock,  and 
for  household  and  domestic  purposes.  To  Phillips,  it  was 
found  that  thirty-one  one-hundred  ths  of  the  stream  are  nec- 
essary, and  to  Sweeney  sixteen  one-hundredths.  It  was 
found  that  the  grantors  of  Phillips  had  appropriated  thirty- 
one  one-hundredths  of  the  stream  for  the  purposes  specified. 
As  to  whether  Sweeney  or  his  grantors  had  made  any  appro- 
priation, the  findings  are  silent;  but  the  conclusion  of  the 
court  as  to  his  rights,  respecting  the  use  of  the  water  allotted 
to  him,  is  expressed  in  the  same  language  as  that  with  re- 
spect to  the  rights  of  Phillips.  The  finding  as  to  Sweeney 
is  as  follows:  *'That  the  defendant,  E.  D.  Sweeney,  is  the 
owner  in  fee  of  the  land  described  in  his  answer,  part  of 
which  is  agricultural  and  farming  land;  that  the  waters  of 
said  creek  flow  in  the  natural  channel  through  said  land; 
that  a  portion  thereof,  to  wit,  sixteen  one-hundredth  parts 
of  all  the  water  customarily  flowing  in  said  stream,  is  neces- 
sary for  the  irrigation  of  said  land  and  the  crops  grown 
thereon,  and  for  watering  the  stock,  and  for  the  domestic 
purposes  of  the  defendant;  and  that  the  defendant,  E.  D. 
Sweeney,  in  connection  with  said  land,  is  the  owner  of  au 
usufruct  in  and  is  entitled  to  use  sixteen  one-hundredth 
parts  of  all  the  water  customarily  flowing  in  said  stream  for 
said  purposes."  By  similar  findings  the  whole  stream  is 
parceled  out  in  various  proportions  to  the  several  parties. 
The  conclusion  as  to  the  rights  of  Phillips  and  Sweeney  are 
as  follows:  '*That  the  plaintiff,  H.  P.  Phillips,  is  entitled 
to  have  and  recover  from  all  of  the  defendants  and  each  of 
them,  and  to  have  a  decree  for  thirty-one  one-hundredth 
parts  of  all  the  water  customarily  flowing  in  said  stream, 
and  for  the  use  of  the  same  for  the  irrigation  of  his  said  land 
and  crops,  and  for  his  stock  and  domestic  purposes. 

"That  the  defendant,  E.  D.  Sweeney,  is  entitled  to  re- 
cover against  the  plaintiff  and  from  each  of  the  other  de- 
fendants judgment  and  decree  for  sixteen  one-hundredth 
parts  of  all  the  water  customarily  flowing  in  said  stream, 
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and  for  the  use  of  the  same  in  conneotion  with  his  said  land 
for  irrigation  and  for  stock  and  domestic  purposes." 

The  decree  follows  these  findings  and  conclusions.  It 
declares  the  rights,  of  the  respective  parties,  and  merely 
enjoins  each  of  them  from  diverting  any  portion  of  the  water 
allotted  to  tbe  others,  or  otherwise  depriving  them  of  the 
use  of  the  same  for  irrigation,  stock  and  domestic  purposes. 
In  other  words,  the  only  thing  the  petitioner,  Sweeney,  was 
forbidden  to  do  by  the  express  terms  of  the  decree  and  in- 
junction was  to  divert  or  consume  more  than  sixteen-hun- 
dredths  of  the  stream ;  and  the  question  which  in  the  opin- 
ion of  the  district  court  was  the  only  one  to  be  decided,  and 
^vkich  I  now  propose  to  examine,  is,  whether  it  was  a  con- 
tempt of  court  in  the  petitioner  to  bring  his  share  of  the 
water  to  Carson  and  sell  it,  instead  of  using  it  on  and  in 
connection  with  his  land. 

It  is  res  odjudicatti  in  this  case  that  Sweeney's  offense,  if 
any,  is  a  criminal  offense,  (11  Nev.  187).  In  Maxwell  v. 
Rives,  (11  Nev.  221)  we  decided  that  ''the  statute  concern- 
ing contempts  is  a  penal  statute,  and  must  be  strictly  con- 
strued in  favor  of  those  accused  of  violating  its  prohibi- 
tions." 

Upon  the  same  principle  it  must  be  held  that  when  a  man 
is  criminally  prosecuted  for  violating  an  order  of  court, 
the  order  must  be  strictly  construed  in  his  favor.  It  stands 
in  tbe  same  relation  to  the  act  complained  of  that  the 
penal  statutes  bear  to  ordinary  offenses.  It  is  of  no  greater 
dignity  than  the  laws  of  tbe  land  and  deserves  no  peculiar 
favor.  The  presumptions  in  favor  of  innocence  and  the 
liberty  of  tbe  citizen  weigh  just  as  strongly  against  it  as 
they  do  against  an  act  of  the  legislature.  When  a  man  is 
criminally  charged  for  doing  an  act  in  violation  of  law,  a 
law  must  be  shown  which  distinctly  forbids  tbe  act  com- 
plained of,  and  its  express  terms  will  not  be  aided  by 
doubtful  implications  in  order,  by  construction,  to  make 
that  a  crime  which  is  not  plainly  declared  to  be  so.  Ap- 
plying this  rule  to  tbe  decree  in  Phillips  v.  JVdch,  it  seems 
clear  to  my  mind  that  tbe  parties  to  that  action  were  forbid- 
den to  do  but  one  thing;  they  were  only  forbidden  to  con- 
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sume  more  than  their  share  of  the  water,  and  they  could  be 
guilty  of  contempt  in  no  other  way  than  by  violating  that 
injunction. 

This  certainly  is  the  full  extent  of  the  injunction  if  we 
look  only  to  its  express  terms.  But  counsel  for  respondent 
contend  that  the  finding  and  decree  of  the  court  that  Swee- 
ney was,  **  in  connection  with  his  land,"  the  owner  of  and 
entitled  to  use  for  irrigation,  etc.,  so  much  water,  was  an 
implied  prohibition  of  any  other  use.  But  surely  it  will 
not  be  contended  that  any  such  prohibition  is  iiecesmnlj/ 
to  be  implied  from  the  terms  of  the  findings,  and  if  not  it 
certainly  cannot  be  made  tlie  ground  of  a  criminal  charge. 
To  my  mind,  however,  no  such  implication  is  even  remotely 
deducible  from  the  language  of  tlie  decree.  The  fact  that 
it  parcels  out  the  stream  among  half  a  dozen  riparian  pro- 
prietors, giving  them  the  right  to  consume  it  entirely  for 
irrigation;  the  fact  that  Sweeney  is  decreed  to  have  exactly 
the  same  rights  with  respect  to  his  sixteen-hundredtbs  that 
Phillips  has  to  his  thirty-one-hundredths,  and  that  it  is 
found  that  the  grantors  of  Phillips  appropriated  that 
amount  of  water;  and  the  fact  that  there  is  no  good 
authority  for  holding  that  Sweeney,  as  a  mere  riparian  pro- 
prietor, could  have  the  right  to  consume  nearly  a  sixth  part 
of  the  stream  for  irrigation,  is  proof  conclusive,  to  my  mind, 
that  the  decree  is,  in  efi'ect,  a  finding  that  Sweeney's  right 
was  acquired  by  appropriation.  The  absence  of  a  specific 
finding  to  that  efiect  counts  for  nothing,  for,  as  has  often 
been  decided  in  this  court,  the  facts  will  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary,  to  be  such  as 
will  sustain  the  conclusions  of  the  court.  If,  then,  it  is  a 
fact  that  Sweeney's  right,  as  established  by  the  decree,  is  a 
right  founded  upon  appropriation  or  nser,  the  law  is  well 
settled  that  he  may  change  the  use  at  his  pleasure.  So 
long  as  he  consumes  no  more  water  than  he  has  been  accus- 
tomed to  consume,  those  who  are  below  him  on  the 
stream  have  no  right  to  complain  of  any  change  in  the  mode 
of  consumption,  for  the  reason  that  they  are  not  injured 
thereby.  (Angell  on  Water  Courses,  sees.  227,  228,  149,  a 
et  seq.)     Besides,  that  part  of  the  decree  here  referred  to  is 
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merely  an  affirmative  declaratiou  of  Sweeney's  rigliis.  In 
declaring  that  lie  has  one  right  it  does  not  deny  him  all 
other  rights.  When  it  says  that  Sweeney  has  a  right  to 
irrigate,  it  does  not  thereby  declare  that  Phillips  has  a  right 
that  he  shall  do  nothing  but  irrigate.  The  rights  of  Phil- 
lips are  expressly  declared  in  another  portion  of  the  decree, 
aud  the  truth  seems  to  be  that  the  necessary  implication 
from  the  finding  in  favor  of  Sweeney  is  that  he  has  the 
right  of  all  appropriators  of  water,  to  change  the  mode  of 
use  as  often  as  he  pleases,  provided  he  does  not  thereby 
diminish  the  quantity  or  deteriorate  the  quality  of  the  water 
flowing  to  those  below  him.  The  good  sense  of  this  rule 
seems  to  be  obvious.  But  counsel  argue  that  the  change 
of  use  in  this  case  is  an  injury  to  Phillips,  because  if 
Sweeney  used  his  water  on  his  land  he  might  not  consume 
it  all,  and  then  it  would  flow  back  into  the  stream  and  down 
to  the  land  of  Phillips;  and  also  that  if  Sweeney  kept  his 
land  wet  Phillips'  land  would  get  some  advantage  from  per- 
colation and  absorption.  It  is  a  sufficient  answer  to  this  to 
say  that  Phillips  has  no  right  independent  of  the  decree  to 
sach  incidental  advantages  as  depend  upon  Sweeney's  voli- 
tion. If  Sweeney  has  the  right  to  consume  a  certain  quan- 
tity of  water  Phillips  has  no  right  to  any  part  of  it,  although 
he  might  actually  get  it  if  Sweeney  was  compelled  by  cir- 
cumstances or  should  choose  to  let  it  flow  by  him.  More- 
over, if  it  is  a  fact  that  it  would  be  an  advantage  to  Phillips 
if  Sweeney  used  his  water  on  his  land,  such  fact  is  not 
established  by  the  decree,  and  neither  this  court  nor  the 
district  court  is  authorized  to  assume  it.  The  right  of  Phil- 
lips that  he  should  so  use  it,  if  any  such  exists,  is  not 
sanctioned  by  the  injunction,  and  we  are  not  authorized  ex 
post  facto  to  enlarge  the  terms  of  the  injunction  for  the  pur- 
pose of  trapping  Sweeney  into  a  crime.  The  mere  fact  that 
Phillips  may  have  been  damaged  does  not  convict  Sweeney 
of  contempt.  To  be  a  contempt  the  injury  must  have  been 
caused  by  a  forbidden  act. 

Assuming,  then,  that  Sweeney  has  never  been  prohibited 
by  any  lawful  order  of  court  from  selling  his  sixteen-hun- 
dredths  of  the  stream  in  Carson  city,  how  does  the  case 


130  Phillips  v.  Welch.  [Sup.  Ct. 

Opinion  of  Beatty,  J.,  dissenting. 

stand?  He  is  accused  in  the  affidavit  of  two  acts  alleged  to 
be  contempts  of  court,  of  excessive  diversion  and  of  diver- 
sion to  Carson  city.  One  of  these  acts  is  in  violation  of  the 
order  of  the  court,  and  the  other  is  not.  One  it  has  author- 
ity to  punish;  the  other  it  has  no  authority  to  punish. 
Suppose,  then,  it  has  tried  both  charges  together,  found 
the  defendant  guilty  generally  and  imposed  a  lumping  fine, 
how  can  it  ever  be  ascertained  what  part  of  the  fine  was  ap- 
portioned to  the  innocent,  and  what  part  to  the  guilty  act? 
And  if  the  court^  along  with  the  case  which  it  had  authority 
to  try,  has  tried  another  case  beyond  its  juriisdiction,  and 
has  blended  the  two  proceedings  togetl^er  so  that  they  can- 
not possibly  be  disentangled,  can  it  be  said  that  the 
jurisdiction  of  the  court  has  not  been  exceeded?  It  seems 
to  my  mind  clear  that  in  such  a  case,  the  fact  clearly  ap- 
pearing that  there  has  been  an  excess  of  jurisdiction,  the 
whole  proceeding  must  fall  together.  This  is  the  result 
that  follows  from  the  position  of  respondent:  That  we  can 
look  at  nothing  but  the  findings  of  the  court,  and  that  they 
show  a  conviction  of  Sweeney  on  both  charges.  But  the 
findings  of  the  court  do  not  convict  him  on  both  charges. 
They  are  quoted  in  the  opinion  of  the  chief  justice. 

No.  1  finds  that  Sweeney  was  diverting  from  the  stream 
and  conducting  to  Carson  about  forty  inches  of  water;  but 
there  is  no  finding — and  there  can  be  no  presumption  or  in- 
tendment in  aid  of  a  special  verdict  in  a  criminal  case  (and 
that  is  what  these  findings  are) — that  forty  inches  are  six- 
teen-hundredths  of  the  stream. 

No.  2  amounts  at  most  to  this:  That  at  the  time  of  the  de- 
cree Sweeney  had  no  right  to  the  v/ater  which  he  was  con- 
veying to  Carson.  Suppose  he  had  no  right  to  that  water, 
what  was  to  prevent  him  from  doing  what  he  afterward  did, 
take  the  water  he  was  entitled  to  for  irrigation  and  bring 
that  to  Carson? 

No.  3  finds  that  Phillips  was  deprived  of  water  and 
thereby  injured.  But  if  Sweeney  was  not  taking  more  than 
he  was  entitled  to,  then  it  was  not  by  Sweeney  but  by  some 
one  else  that  Phillips  was  injured. 

No.  4  finds  that  while  Sweeny  was  diverting  water  to 
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Carson  the  land,  in  connection  with  which  the  water  had 
been  awarded  to  him,  was  leased  to  Anthers  by  a  lease  con- 
WniDg  no  reservation  of  the  water.  It  is  upon  this  finding 
that  tlie  whole  argument  of  the  respondent  is  built,  and  it 
is  briefly  this:  The  effect  of  the  decree  was  to  declare  or  to 
make  the  water  parcel  of,  or  appurtenant  to,  the  land,  and  a 
lease  without  reservation  of  the  water  carried  the  water  with 
it,  and  left  Sweeney  no  right  to  any  portion  of  the  water, 
80  that  any  diversion  by  him  was  an  excessive  diversion. 
Tbis  argument  has  been  alread}'^  partially  answered.  The 
decree  does  not,  and  could  not,  make  sixteen-hundredths  of 
tbe  stream  parcel  of  or  appurtenant  to  the  laud.  The  right 
of  a  riparian  proprietor  to  have  a  running  stream  flow  as  it 
bas  been  accustomed  to  flow,  and  to  use  the  water  for  do- 
mestic purposes  and  for  watering  stock,  is  parcel  of  the 
land,  and  passes  by  a  conveyance  of  the  land  unless  ex- 
pressly reserved.  This  may  be  true,  also,  of  that  portion 
of  a  stream  which  has  been  appropriated  for  irrigating  land, 
if  the  convevance  is  made  while  that  use  of  the  water  is 
continued.  But,  as  has  been  shown,  a  person  who  appro- 
priates water  for  one  use  may  change  the  use  at  pleasure. 
If  he  takes  it  in  the  first  place  for  irrigation,  he  may,  if  he 
finds  it  to  his  advantage,  conduct  it  away  in  pipes  and  sell 
it;  and  if  he  does  so  change  the  use,  and  afterwards  con- 
veys the  land,  the  water  so  appropriated  does  not  pass  with 
tbe  land  any  more  than  a  house  would  pass  with  the  land 
because  it  had  once  stood  on  it,  if  it  had  been  removed 
before  the  land  was  sold.  The  owner  of  land  may,  while 
be  is  the  owner,  remove  from  it  not  only  those  things  that 
bavo  been  added  to  it  by  the  hands  of  man,  but  even  the 
substance  of  the  soil,  and  a  grantee  of  the  land  will  take 
only  what  is  left  on  the  land  at  the  date  of  the  sale.  Say 
tben  that  the  sixteen-hundredths  of  the  water  of  the 
stream  had  been  annexed  to  Sweeney's  land  by  an  act  of 
appropriation  (by  which  means  alone  they  could  have  been 
so  annexed),  there  is  nothing  in  the  findings  to  show  that 
before  he  leased  to  Anthers  he  had  not  changed  the  use; 
tbere  is  nothing  to  show  that  he  had  not  Anthers'  license  to 
use  a  part  of  the  water  belonging  to  the  land,   if  it  did 
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still  belong  to  it;  and  there  is  nothing  to  show  that  he  and 
Anthers  together  used  as  much  as  sixteen-hundredths  of 
the  stream. 

No.  5  shows  that  another  parcel  of  land,  of  which 
Sweeney  had  acquired  title  after  the  decree,  was  being  oc- 
cupied and  cultivated,  and  all  the  water  awarded  to  it  in 
the  decree  used  in  connection  with  it.  This  finding  that  all 
the  water  awarded  to  the  Quill  ranch  was  being  used  to 
irrigate  it,  stands  in  significant  contrast  to  the  finding  tbat 
Swieeney's  tenant.  Anthers,  was  using  some  water  on  tbe 
Sweeney  ranch,  and  proves  that  the  court  no  more  intended 
to  find  than  it  did  actually  find  that  Sweeney  and  Authers 
together  were  using  more  water  than  had  been  allotted  to 
Sweeney. 

I  repeat,  therefore,  that  the  findings  of  the  court,  con- 
strued as  a  special  verdict  in  a  criminal  case  should  be 
construed,  do  not  establish  facts  from  which  it  can  be  in- 
ferred that  Sweeney  diverted  a  drop  more  of  the  water  of 
the  stream  than  he  had  a  right  to  divert.  They  are  per- 
fectly consistent  with  the  oral  decision  that  he  was  innocent 
of  that  charge. 

It  is  constantly  assumed  throughout  the  opinion  of  tbe 
court  that  it  is  necessary  to  resort  to  the  evidence  in  tbe 
case  to  retry  it  on  its  merits,  to  convert  the  writ  of  review 
into  a  writ  of  error  in  order  to  be  able  to  see  that  Sweeney 
was  not  convicted  of  excessive  diversion  of  water,  and  was 
convicted  and  fined  for  diverting  water  to  Carson.  I  believe 
I  have  sufficiently  shown  that  an  examination  of  what  is 
conceded  on  all  sides  to  be  a  part  of  the  record  in  the  case— 
that  is,  the  written  findings  of  the  court — will  show  tbat 
Sweeney  was  acquitted  on  the  first  and  convicted  only  on 
the  second  charge.  I  believe,  moreover,  that  I  have  shown 
by  the  authority  of  a  case  directly  in  point  that  the  oral 
decision  of  the  court  is  properly  a  part  of  the  record  before 
us,  under  the  stipulation  of  the  parties,  and  that  it  clearly 
expresses  what  is  alone  inferrable  from  the  written  find- 
ings. 

Assuming  it  to  have  been  shown  that  Sweeney's  diversion 
of  his  share  of  the  water  to  Carson  was  no  violation  of  the 
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decree  or  iujunction,  and  that  be  was  tried  and  convicted  of 
that  charge  and  no  other,  I  shall  proceed  to  inquire  whether 
the  district  court,  in  so  trying  and  convicting  him,  exceeded 
its  jurisdiction. 

There  ought  to  be  no  doubt  or  question,  it  seems  to  me, 
that  a  court j  however  extensive  or  general  its  jurisdiction 
in  other  respects,  is,  with  respect  to  its  power  to  punioh  for 
contempts,  of  special  and  strictly  limited  jurisdiction.  The 
process  is  summary.  There  is  no  right  to  a  jury  trial,  and 
there  is  no  appeal.  Necessity  alone  can  justify  the  confer* 
ring  of  such  arbitrary  power  upon  any  tribunal,  and  the  ex- 
tent of  the  power  is  accordingly  limited  by  the  extent  of  the 
necessity.  Every  court  has  power,  by  summary  process,  to 
punish  contempts  of  its  authority;  but  if  it  punishes  by 
that  process  an  act  which  is  not  a  contempt,  it  exceeds;  its 
jurisdiction.  Whenever  a  charge  of  contempt  is  laid  before 
a  court,  it  must  compare  the  facts  alleged  with  the  law,  or 
the  order  which  defines  the  contempt,  and  decide  in  limine 
\?hether  they  constitute  a  violation  of  such  law  or  order. 
If  they  do,  the  court  has  jurisdiction  to  proceed,  and  an 
error  in  deciding  any  question  of  law  that  may  incidentally 
arise  in  the  course  of  the  trial,  or  in  finding  the  person  ac-* 
cused  guilty  on  insufficient  evidence,  or  against  the  weight  of 
evidence,  will  be  an  error  merely,  and  not  an  excess  of  juris- 
diction. But  if  the  facts  alleged  do  not  constitute  a  con- 
tempt, the  court  has  no  jurisdiction  to  proceed,  and  if  it 
erroneously  decides  that  a  contempt  has  been  charged,  and 
does  proceed  with  the  case,  the  error  in  deciding  that  a  case 
has  been  presented  within  its  jurisdiction  is  not  merely  an 
error,  it  is  an  error  that  involves  an  excess  of  jurisdiction. 
Every  excess  of  jurisdiction  is  an  error,  though  every  error 
is  not  an  excess  of  jurisdiction.  This  is  a  distinction  which, 
it  seems  to  me,  has  been  too  little  attended  to  in  the  opinion 
of  the  court,  where  it  is  in  effect  held  that,  the  district  court 
being  obliged  to  decide  whether  the  facts  found  constituted  a 
breach  of  its  order,  an  erroneous  decision  on  that  point  was 
an  error  merely,  and  not  an  excess  of  jurisdiction. 

The  case  of  Batcheldei^  v.  Moore  (42  Cal.  415),  establishes 
the  principle  for  which  I  am  contending:  **If  there  be  no 
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affidavit  presented,  there  is  QOthing  to  set  the  power  of  the 
court  iu  motion;  and  if  the  affidavit,  as  presented,  be  one 
which,  upon  its  face,  fails  to  state  the  substantive  facts 
which,  in  point  of  law,  do  or  might  constitute  a  contempt 
on  the  part  of  the  accused,  the  same  result  must  follow/^ 
etc.  The  authority  and  correctness  of  that  decision  are 
conceded  in  the  opinion  of  the  court,  and  it  is  greatly  relied 
on  as  sustaining  the  conclusions  reached  in  this  case.  I 
think  that,  so  far  as  it  goes,  it  is  directly  against  those  cod- 
clusions.  If  Sweeney  had  been  charged  with  nothing  bat 
a  diversion  of  water  to  Carson  city  in  the  affidavit,  and  if 
that  was  not  a  violation  of  the  decree,  then,  according  to 
Batcheldei^  v.  Moo^^e^  the  court  would  have  had  no  jurisdic- 
tion to  tiy  him.  So  much,  at  least,  it  establishes.  But  it 
is  said  Sweeney  was  charged  with  substantive  facts  (the 
diversion  of  too  much  water)  which  were  sufficient  to  set 
the  power  of  the  court  in  motion,  and,  therefore,  the  decision 
in  Batchelder  v.  Moo7*e  shows  that  it  had  jurisdiction  to  pro- 
ceed. I  do  not  see  that  that  decision  establishes  anything 
of  the  sort.  It  decides  that  one  thing  is  an  excess  of  juris- 
diction, but  it  does  not  decide  that  nothing  else  can  be. 
To  say  that  a  court  exceeds  its  jurisdiction  in  trying  a  man 
for  contempt,  when  no  contempt  has  been  charged,  does  not 
imply  that  if  a  contempt  is  charged  a  court  may  not  exceed 
its  jurisdiction  if  it  ignores  the  charge  made  and  tries  him 
for  something  else.  Can  a  court  try  and  convict  a  man  of 
an  offense  of  which  it  has  no  jurisdiction  merely  because  it 
has  been  artfully  charged  in  connection  with  an  offense  of 
which  it  has  jurisdiction?  Does  the  power  of  a  court  once 
put  in  motion  acquire  such  fearful  headway  as  to  reach 
everything  outside  of  its  proper  limits  ? 

Suppose  that  instead  of  one  affidavit  there  had  been  two, 
one  charging  Sweeney  with  excessive  diversion  of  water  and 
the  other  with  diverting  water  to  Carson.  Would  the  charge 
made  iu  the  first  have  authorized  the  court  to  try  and  con- 
vict him  on  the  second  ?  If  not,  what  difference  does  it 
make  that  both  charges  are  embraced  in  one  document  iu* 
stead  of  two  ? 

I  am  thus  brought  back  to  the  point  from  which  I  started. 
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If  it  is  desired  to  convict  a  man  of  a  charge  of  which  a 
court  has  no  jurisdiction,  all  that  is  necessary  is  to  couple 
with  it  another  charge  of  which  the  court  has  jurisdiction. 
This  will  set  the  power  of  the  court  in  motion,  and  it. can 
then  ignore  the  charge  of  which  it  has  jurisdiction,  and  try, 
convict,  and  fine  the  person  accused  on  the  other  charge; 
and  although  this  may  clearly  appear,  certiorari  will  afford 
no  remedy. 

This  is  a  doctrine  to  which  I  cannot  assent.     I  think  the 
judgment  of  the  district  court  should  be  set  aside. 


[No.  826.1 
JOHN  McCAUSLAND,   Appellant,  v.  A.  J.  RALSTON, 

ADMINISTRATOR  OP  THE  ESTATE  OP  T.  F.  SmITH,  DECEASED, 

Respondent. 

AiONDiCENTB  OF  Pleadinos— DiBOBRTiON  OF  CouBT. — A  patty  Tvishisg  to 
amend  his  pleading  ought,  as  a  general  rule,  to  ask  leave  of  the  coart  to 
amend  vfhen  objections  to  the  sufficiency  of  the  pleadings  are  made,  and 
before  the  introduction  of  testimony;  but  courts  in  allowing  amendments 
are  necessarily  clothed  with  discretionary  power,  and  whenever  an  offer 
is  made  to  amend  at  any  such  stage  of  the  proceedings,  that  the  opposite 
party  vdll  not  lose  an  opportunity  to  fairly  present  his  case;  it  cannot  be 
said  that  the  court  has  abused  its  discretion  in  allowing  an  amendment. 

Statute  of  Fbauds — Pbomissobt  note — Hindkbino,  dklayino  and  dkfbaud- 
IMO  Gbeditobs. — In  a  suit,  brought  against  the  administrator  of  a  de- 
ceased person,  to  recover  the  amount  due  upon  a  promissory  note,  the 
defendant  should  be  allowed  to  allege  and  prove  that  the  note  was  made 
and  delivered  to  plaintiff  without  consideration,  for  the  sole  purpose  of 
protecting  the  property  of  the  deceased  from  his  creditors,  and  that  it 
was  agreed  between  plaintiff  and  said  deceased  at  the  time  of  the  execu- 
tion of  said  note  that  it  should  be  cauceled  whenever  so  desired. 

Idem — TT.T.gftAT.  Comtbactb. — Courts  will  not  aid  either  party  in  enforcing  an 
illegal  executory  contract;  nor  if  executed  will  they  aid  either  party  in 
setting  it  aside,  or  in  recovering  back  what  has  been  passed  under  it. 
Whenever  an  executory  contract  is  tainted  with  fraud,  the  courts  refuse 
to  enforce  it,  and  it  makes  no  difference  whether  the  fraud  is  shown  by 
plaintiff  or  defendant. 

Idem — ^Payments,  how  Gbbdited. — Where  plaintiffheld  several  promissory 
notes  against  the  deceased,  all  but  one  being  valid,  and  also  heLl  certain 
shares  of  mining  stock  belonging  to  deceased :  Ileldf  that,  in  the  absence  of 
any  showing  to  the  effect  that  the  deceased  ever  authorized  plaintiff  to  ap- 
propriate the  proceeds  derived  from  the  sale  of  such  stock  towaid  Ihe.dis* 
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charge  of  the  fraudulent  note,  the  law  compellefT  plaintiff  to  credit  the 
money  upon  the  valid  notes. 

Bevukshing  Memory  of  a  Witness. — ^^Vhere  a  witness  testifies  that  he  has 
no  way  of  fixing  dates  except  by  referring  to  a  book  of  original  entries 
made  by  himself,  and  further  testifies  that  the  entries  were  made  at  the 
time  of  the  occurrence,  and  that  the  dates  were  correct:  Held,  that  he 
should  be  allowed  to  examine  the  book  for  the  purpose  of  refreshing  bis 
memory,  and  should  be  allowed  to  testify  to  the  dates.  Such  testimony  is 
not  hearsay. 

Temdeb— Costs. — After  the  commencement  of  the  trial  the  defendant  ten* 
dered  to  plaintiff  an  amount  of  money  largely  in  excess  of  the  amount 
recovered  by  him :  Held,  that  defendant  is  entitled  to  recover  all  costs 
that  accrued  after  the  tender  was  made,  and  all  other  costs  relating  spe- 
cially to  the  fraudulent  note. 

Appeal  from  tbe  District  Court  of  the  First  Judicial  Dis- 
trict, Storey  County. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Lewis  &  Deal,  for  Appellant: 

I.  The  evidence  of  fraud  in  the  execution  of  the  note  was 
inadmissible,  because  the  note,  although  void  as  to  credit- 
ors, was  perfectly  good  as  between  the  parties.  The  statute 
of  this  state  does  not  make  such  an  instrument  absolutely 
void;  but  only  so  as  to  creditors.  (1  Comp.  L.  sees.  297, 
298,  299,  300.)  When  the  statute  expressly  declares  that 
such  instrument  as  against  the  persons,  hindered,  delayed, 
or  defrauded,  shall  be  void,  can  anything  be  clearer  than 
that  it  was  not  intended  that  it  should  be  void,  except  as 
against  such  persons?  When  the  legislature  declared  cer- 
tain instruments  void  as  to  certain  designated  persons,  it 
did  not  intend  that  they  should  be  void  except  as  against 
such  persons.  The  expression  of  one  thing  is  an  exclusiou 
of  all  others.  The  mention  of  certain  persons  excludes  all 
other  persons.  If  the  legislature  intended  to  make  suck 
instruments  absolutely  void,  so  that  they  could  not  be  en- 
forced at  all,  it  would  have  declared  them  to  be  absolutely 
null  and  of  no  effect,  instead  of  only  declaring  them  to  be 
void  as  against  certain  specified  persons.  But  independent 
of  the  evident  meaning  of  the  statute,  we  think  the  reason 
and  theory  of  the  law  warrants  Only  this  view.  It  has  al- 
ways been  a  maxim  of  our  jurisprudence  that  a  man  shall 
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not  be  beard  to  plead  bis  own  fraud;  and  the  English  courts 
from  tbo  earliest  time  have  refused  to  bear  a  suitor  who 
sought  to  avoid  the  consequences  of  his  acts  by  showing  his 
own  turpitude.  Again,  to  allow  a  man  to  take  advantage 
of  his  fraud,  is  to  further  his  corrupt  purpose;  for  he  may, 
as  in  this  case,  simulate  debts  to  get  advantage  of  his  cred- 
itors, and  when  he  has  consummated  his  purpose  then  ask 
aud  obtain  relief  of  the  courts  from  the  very  corrupt  acts 
whereby  he  succeeded  in  deceiving  or  defrauding  them. 
The  courts  should  so  construe  the  law,  if  possible,  as  to 
make  it  hazardous  for  dishonest  persons  to  even  attempt  a 
fraud;  and  that  can  in  no  wise  be  so  effectually  accom- 
plished as  to  inforce  fraudulent  instruments  against  them. 
But,  independent  of  these  considerations,  the  great  weight 
of  decisions  are  in  our  favor.  Every  decision  holding  that 
a  person  shall  not  be  allowed  to  show  his  own  fraud  to  de- 
feat a  co'nveyance,  is  equallj^  an  authority  that  he  shall  not 
do  so  to  defeat  any  other  instrument.  No  distinction  can 
be  made  under  the  statute  between  different  instiTiments. 
All  instruments  are  grouped  together  in  the  statute,  aud  the 
same  language  is  used  respecting  them  all;  hence,  if  a  con- 
veyance to  defraud  creditors  be  good  and  valid  between  the 
parties,  so  must  any  other  instrument  executed  for  the  same 
purpose  be  so.  Under  tbe  statute  of  13  Elizabeth,  no 
English  court  has  ever  held  any  such  instruments  as  are 
mentioned  in  tbe  act  to  be  void  between  tbe  parties,  nor 
can  we  find  any  case  in  this  country  holding  a  conveyance 
or  executed  contract  to  be  so;  and  as  the  statute  does  not 
warrant  any  distinction  between  such  instruments,  the 
courts  have  no  right  to  make  it.  (32  Ind.  486;  8  Porter, 
Ala.  351;  1  Blackf.  262:  18  Me.  231;  9  B.  &  C.  532;  4 
Mass.  354;  5  Mass.  109;  5  Binn.  109;  20  Pick.  247;  3  Watts 
&S.  255;  22  Id.  253;  3  Mason,  378;  36  Me.  47;  13  Penn. 
St.  488;  1  Ohio,  469;  4  Ired.  102;  2  Soutbeird,  738;  2  Hal- 
sted,  173;  10  Conn.  69;  28  Wis.  637;  Phillpots  v.  P/w«. 
'potSy  10  Com.  Bench.  85;  Roberts  v.  Roberts^  2  Barns  &.  Aid* 
376;  1  Smith's  Lead.  Cases,  699,  702-703;  12  Harris,  62; 
1  Casey,  441;  34  Cal.  81;  7  Exch.  780;  11  Serg.  &  E.  164; 
1 W.  Black.  364;  6  Watts,  453;  Sieivari  v.  Iglehart,  7  Gill. 


198  McCausland  v.  Balston.  [Sup.  Gt. 

Argtunent  for  Bespondent. 

A  J.  132;  Sedwick  v.  Sedwick,  6  Gill.  29;  5  Md.  44;  4  Md. 
435;  16  Penn.  St.  58;  1  Day,  Oonn.  136;  29  Texas,  450;  8 
CoDn.  62;  19  N.  J.  42.) 

II.  Fraud  mast  be  specifically  and  minately  pleaded. 
(Kerr  on  Fraud  and  Mistake,  365;  39  Cal.  123;  30  Cal.) 
673. 

III.  It  was  error  for  the  court  to  allow  evidence  contra- 
dicting the  admissions  of  the  answer.  And  this  was  not  cured 
by  the  fact  that  the  answer  was  afterward  amended.  The 
court  compelled  us  to  try  the  case  on  the  answer  as  it  orig- 
inally stood.  We  had  the  right  to  believe  that  the  fact  that 
the  note  and  bill  of  sale  were  executed  on  different  days 
was  admitted;  upon  that  belief  we  went  to  trial,  but  without 
any  amendment  defendant  was  allowed  to  prove  differently. 
We  contend  that  if  an  objection  be  made  to  evidence  on 
the  ground  that  the  pleadings  do  not  admit  of,  the  pleader 
tnust  then  ask  to  amend,  and  that  he  cannot  go  on  and  try 
his  case,  the  evidence  being  improperly  admitted,  and  then 
Cure  such  error  by  afterward  amending  his  pleading. 

Y.  Smairs  book  was  inadmissible  in  evidence,  because 
it  was  not  such  book  as  is  allowed  in  evidence.  (1  Greenleaf 
on  Ev.,  sees.  118-19  and  note.) 

YI.  Smairs  testimony  as  to  the  date  the  horses  left  his 
ranch  was  inadmissible,  because  he  had  no  recollection  of 
such  dates  even  after  an  examination  of  his  memorandum. 
(1  Greenleaf  on  Ev.  sees.  436  et  seq,) 

YII.  The  money  pa:d  on  a  fraudulent  contract  cannot  be 
recovered  back;  therefore  the  court  erred  in  this  case  in 
compelling  the  plaintiffs  to  apply  such  money  on  the  other 
notes;  for  it  amounted  to  nothing  but  allowing  the  defend- 
ant to  recover  money  paid  on  such  contract.  (See  authori- 
ties on  first  point,  and  also  23  N.  H.  128.) 

VIII.  Costs  cannot  be  awarded  against  one  who  recovers 
judgment  as  in  this  case,  unless  he  not  only  makes  an  actual 
tender,  but  pleads  it. 

M,  N.  Stone^  for  Bespondent: 

I.  The  court  below  did  not  err  in  admitting  the  testimony 
of  the  witness,  Mrs.  Smith.     The  answer  and  amendments 
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thereof  set  up  yalid  defenses  to  the  action,  The  defense  of 
want  of  consideration  is  valid,  as  shown  by  the  following 
authorities:  2  Parsons  on  Notes  and  Bills,  501-2;  521-2; 
6  Parsons  on  Contracts,  249  and  authorities  cited;  Wearse 
V.  Peirce^  24  Pick.  143;  Barkery,  PreittiaSy  6  Mass.  433; 
Dickinson  Y.  Letms^  84  Ala.  638;  Harwood  v.  Knappe>\  50 
Mo.  457;  Tucker  v.  SmUh,  4  Green  (Me.)  418. 

The  point  made,  that  we  have  the  right  to  plead  and  prove 
fraud  in  the  execution  of  the  note,  is  sustained  by  the  fol- 
lowing authorities,  which  announce  the  long-settled  law 
upon  the  subject:  Nellia  v.  Clarke,  20  Wend.  24;  Gdudy  v. 
Gebhart,  1  Ohio  St.  362;  Walker  v.  McConnioe.,  10  Yerg. 
(Tenn.)  228;  Smithy.  JIuhba,  1  Fairf.  (Me.)  71;  Ho<yver  y. 
Pierce,  27  Miss.  13;  Holeman  v.  Johnson,  1  Cowp.  (Eng.) 
341;  Randall  v.  Howard,  2  Black.  (N.  J.)  685;  Valentine  v. 
Stewart,  15  Cal.  387;  Ager  v.  Duncan,  50  Id.  327;  Collins  y, 
Blantem,  1  Sm.  Lead.  Cases,  part  1,  700-4;  Harwood  v. 
Knapper,  50  Mo.  457;  B7iggs  v.  Menill,  58  Barb.  396;  NeL 
lisY.  Clarke,  4^  Hill.  426;  Hamilton  v.  SculVs  Administrator, 
25  Mo.  166;  Fenton  v.  Ham,  35  Id.  409;  Welby  v.  Armstrong, 
21  Ind.  489;  Mosely  v.  Mo^ehj,  15. N.  Y.  335;  Tucker  v.  SmUh, 
4  Green.  (Me.)  418;  Bailey  y.  Poster,  9  Pick.  140;  Powell  y. 
Ihiman,  8  Jones (N.  0.).436;  Churchy.  Muir,33  N.  J,  319; 
Harvin  v.  Weelcs,  11  Pick.  (S.  C.)  601;  Norris  v.  Norris, 
MxfCr,  9  Dana,  318;  Bump  on  Fraud.  Conv.,  449. 

II.  The  note  is  illegal  and  void  under  the  statute  of  Ne- 
vada. (1  Oomp.  Laws,  Mo.,  sec.  2441;  Collins  v.  Blan- 
tern,  1  Lead.  Cases,  part  1,  676-8,  and  cases  cited.) 

III.  The  defenses  of  want  of  consideration  are  sufficiently 
pleaded  in  the  answer  and  amendments.  (Collins  v.  Blan- 
tem, supra,  688-9.) 

lY.  SmalFs  evidence  showing  the  dates  he  received 
and  returned  the  horses  was  admissible.  {Metrill  v.  R.^ 
R.  Co.,  16  Wend.  586-^  Bank  v.  Culver,  2  Hill,  531;  19 
Wend.  162;  1  Rawle,  Penn.,  152;  Davenport  v.  Cummings, 
15  Iowa,  219;  1  Green,  on  Ev.,  115-16,  and  cases  cited; 
Bunker  v.  Shed,  8  Met. ,  (Mass.)  150.) 

Y.  The  amendments  to  the  answer  .were  properly  allowed 
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by  the  lower  court.  Tliey  were  allowed  in  furtherance  of 
justice  and  in  order  to  make  the  pleadings  conform  to  the 
proofs  introduced  by  defendant.  Such  amendments  are 
always  allowed  under  our  system  of  practice.  If  they  oper- 
ated as  a  surprise  to  plaintiff  it  was  his  privilege  to  ask  for 
a  continuance  which  he  failed  to  do.  They  did  not  however 
operate  as  a  surprise.  The  facts  disclosed  by  the  amend- 
ments were  from  the  beginning  of  the  suit  fully  known  to 
plaintiff.  (1  Comp.  Laws,  sees.  1131-33-34;  Tryonw.Sut- 
ton,  13  Cal.  494;  Pierson  v.  McCahiU,  22  Cal.  131;  KirM,n 
V.  Madden,  38  Cal.  162.) 

VI.  The  denial  "upon  infori:iation  and  belief"  in  the 
amendment  to  the  answer  is  sufficient.  (Kirstein  v.  Madden, 
38  Cal.  162,  and  cases  cited.) 

YII.  The  tender  and  payment  into  court  of  more  than 
the  amount  of  money  due  plaintiff  was  sufficient.  At  all 
events  the  judgment  would  only  be  modified  in  respect  to 
eosts  if  such  payment  was  not  sufficient.  The  judgment 
will  not  be  reversed  on  that  ground  alone  if  correct  in  all 
other  respects.  (Union  Water  Co.  v.  Murphy  F.  F,  Co.,  22 
Cal.  632;  1  Comp.  L.,  sec.  1400;  Choteau  v.  Suydam^  21 
N.  Y.  186;  15  How.  315;  20  How.  215.) 

VIII.  There  was  no  money  paid  by  the  deceased  on  the 
fraudulent  note  sued  on.  There  is  no  evidence  in  the  case 
showing  such  fact;  nor  is  there  any  evidence  in  the  case 
tending  to  show  that  appellant  had  any  authority  from  any 
one  to  credit  any  money  received  by  him  from  deceased 
upon  such  note. 

IX.  Conceding,  for  argument  sake,  that  the  statute  of 
frauds  does  not  make  the  note  invalid,  still  we  claim  the 
plaintiff  could  not  recover  by  force  of  the  provisions  of  sec- 
tion 2441,  1  Compiled  Laws.  The  purpose  of  this  act  is 
not  only  to  punish  but  to  prohibit  the  making  of  the  con- 
tracts mentioned  therein.  It  is  not  necessary  that  such 
purpose  should  be  expressed  in  words.  {De  Bei^gins  v» 
Armistead,  10  Bing.  107;  BarOett  v.  Fmor,  Carth.  252; 
1  Smith's  Lead.  Cases,  681;  Story  on  From.  Notes,  6  £d., 
sec.  189;  .Dapenpo^^  v.  Cumminga,  15  Iowa,  225.) 
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By  the  Court,  Hawley,  0.  J. : 

This  action  was  brought  by  plaintiff  to  recover  the  sum 
of  twenty-two  thousand  eight  hundred  and  twelve  dollars 
and  fifty-nine  cents,  alleged  to  be  due  upon  certain  promis- 
sory notes  executed  and  delivered  to  him  by  T.  F.  Smith, 
since  deceased. 

The  only  controversy  between  the  parties  is  as  to  the 
validity  of  one  note  in  the  sum  of  sixteen  thousand  dollars. 
The  defendant  claims  that  this  note  was  made  and  delivered 
to  plaintiff,  without  consideration,  for  the  sole  purpose  of 
protecting  the  property  of  the  deceased  from  one  George  T. 
Marye,  who  had  instituted  an  action  against  him  to  recover 
a  large  amount  of  money;  that  it  was  understood  and  agreed 
between  plaintiff  and  said  deceased  at  the  time  of  the  exe- 
cation  of  said  note  that  it  should  be  canceled  whenever  so 
desired,  and  that  the  same  was  not  to  be  held  by  plaintiff 
as  a  valid  note  against  him.  This  note  is  alleged  in  the 
complaint  to  have  becA  executed  and  delivered  on  the  first 
day  of  July,  1874.  The  original  answer  refers  to  it  as 
"bearing  date  on  the  first  day  of  July,  1874." 

When  the  defendant  offered  testimony  tending  to  establish 
the  fraud  in  the  execution  of  the  note,  the  plaintiff  objected 
to  its  introduction,  among  other  reasons,  upon  the  ground 
that  the  facts  and  circumstances  constituting  the  fraud  were 
not  sufficiently  pleaded.  As  a  circumstance  tending  to  es- 
tablish the  fraud  the  defendant  offered  testimony  to  prove 
that  the  note  was  made  on  a  different  day  from  its  date, 
and  that  it  was,  in  fact,  executed  and  delivered  to  plaintiff 
on  the  same  day  as  a  certain  bill  of  sale  conveying  to 
plaintiff  three  horses,  in  furtherance  of  the  fraudulent  pur- 
pose before  mentioned,  to  wit:  iu  August,  1874,  and  that 
after  Marye  had  been  defeated  in  his  action,  plaintiff  had 
voluntarily  surrendered  the  horses  described  in  the  bill  of 
sale  to  said  Smith  prior  to  his  death.  Plaintiff  objected  to 
any  evidence  tending  to  show  that  the  note  was  antedated, 
upon  the  ground  that  the  answer  admitted  that  the  note 
was  executed  on  the  day  it  bore  date. 

The  court  overruled  all  of    plaintiff's  objections,  and 
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allowed  the  defendant  to  introduce  his  testimony  under  tbe 
original  answer. 

During  the  progress  of  the  trial,  and  after  the  testimony 
tending  to  establish  the  fraud  had  been  admitted,  the  court 
allowed  the  defendant,  against  the  objections  of  plaintiff, 
to  amend  his  answer  so  as  to  conform  to  the  proofs  in  the 
several  respects  wherein  it  was  claimed  to  be  deficient,  and 
among  others,  the  court  allowed  defendant  to  amend  his 
answer  so  as  to  deny  that  the  proceeds  of  one  hundred 
shares  of  Overman  stock  were  ever,  by  the  direction  of  said 
T.  F.  Smith,  credited  on  the  sixteen  thousand  dollar  note. 

The  plaintiff  having  only  recovered  a  judgment  for  three 
thousand  eight  hundred  and  twenty-seven  dollars  and  eighty- 
three  cents,  appeals  from  the  judgment  and  also  from  an 
order  of  the  court  refusing  him  a  new  trial. 

1.  It  is  claimed  by  appellant  that  the  court  erred  in 
allowing  the  amendments  to  the  answer  to  be  made  after 
the  testimony  had  been  introduced. 

Undoubtedly  the  best  course  for  defendant  to  have  pur- 
sued, if  he  doubted  the  sufficiency  of  the  averments  in  his 
answer  to  sustain  the  proofs  he  intended  to  offer,  would 
have  been  to  have  asked  leave  of  the  court  to  amend  at  the 
time  plaintiff's  objections  were  made.  But  the  course  pur- 
sued in  this  case,  although  unusual  and  irregular,  does  not 
authorize  us  to  set  the  judgment  aside. 

Courts,  in  allowing  pleadings  to  be  amended,  are  necessa- 
rily clothed  with  discretionary  power  which  cannot,  owing 
to  the  varying  circumstances  of  each  particular  case,  be  gov- 
erned by  any  general  rule.  The  vital  question  is  whether 
the  court  has  grossly  abused  its  discretion  in  this  respect, 
or  whether,  by  the  allowance  of  the  amendments,  manifest 
injustice  has  been  done  to  appellant.  The  defendant,  in 
asking  the  amendments  at  the  time  he  did,  must,  in  the  ab- 
sence of  any  showing  to  the  contrary,  be  presumed  to  have 
offered  to  submit  to  any  terms  which  the  court  might  see 
fit  to  impose.  There  is  no  showing  that  appellant  was  mis- 
led to  his  prejudice,  or  that  he  was  deprived  of  introducing 
any  testimony  that  he  might  wish  to  offer  in  consequence  of 
the  amendments,  or  of  the  i*ight  to  move  for  a  continuance. 
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If  Le  was  surprised)  he  ought  to  have  moved  the  court  for 
a  coDtinuunce.  This  court  has  always  been  quite  liberal 
in  sustainiog  the  action  of  the  lower  courts  in  allowing  or 
refusing  amendments  to  pleadings,  to  the  end  that  substan* 
tial  justice  may  be  done  between  the  parties. 

The  same  rule  prevails  in  California.  {Petei^a  v.  Fosa,  16 
Cal.  357;  Lestrade  v.  Barth,  17  Cal.  289;  Pierson  y.McCaJda, 
22  Cal.  130;  Stringer  v.  Davis,  30  Cal.  318;  Clark  y.  Phomix 
Ins.  Co.,  36  Cul.  168;  Kiratein  v.  Madden,  38  Cal.  162.) 

In  Lestrade  v.  Barth,  the  court  say:  "We  have  repeat* 
edly  held  that  it  is  within  the  power  of  the  court  below  to 
grant  amendments  whenever,  at  any  stage  of  the  trial,  they 
are  necessary  to  the  purposes  of  justice." 

In  Kiratein  v.  Madden,  the  court  say:  "When  an  offer  to 
amend  is  made  at  such  a  stage  in  the  proceedings  that  the 
other  party  will  not  lose  an  opportunity  to  fairly  present  his 
Tvbole  case,  amendments  should  be  allowed  with  great  liber- 
ality." 

The  amendments  allowed  in  this  cose  were  authorized  by 
section  68  of  the  civil  practice  act,  and  as  it  does  not  in  any 
manner  affirmatively  appear  that  appellant  suffered  any  in- 
jury thereby,  the  judgment  will  not,  upon  this  ground  be 
disturbed. 

2.  Appellant  contends  that  the  evidence  of  fraud  in 
the  execution  of  the  note  was  inadmissible,  because  the  note, 
although  void  as  to  creditors  under  the  statutes  of  this  state, 
was  valid  as  between  the  parties.  The  language  of  the 
statute  is  as  follows:  "Every  conveyance  or  assignment,  in 
writing  or  otherwise,  of  any  estate  or  interests  in  lands,  or  in 
goods  in  action,  or  of  any  rents  or  profits  issuing  therefrom, 
and  every  charge  upon  lands,  goods,  or  things  in  action,  or 
upon  the  rents  and  profits  thereof,  made  with  the  intent  to 
hinder,  delay,  or  defraud  creditors  or  other  persons  of  their 
lawful  suits,  damages,  forfeitures,  debts,  or  demands,  and 
eveiy  bond  or  other  evidence  of  debt  given,  suits  com- 
menced, decree  or  judgment  suffered,  with  the  like  intent, 
as  against  the  persons  hindered,  delayed,  or  defrauded, 
shall  be  void."  (1  Comp.  L.  297.) 
.  The  argument  of  appellant  is,  that  the  legislature  having 
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declared  the  contract  void  as  agaiust  creditors,  the  maxim 
expressio  unius  est  exclusio  cdteriua  applies,  and  that  it  was 
the  intention  of  the  legislature  only  to  make  such  contracts 
void  as  to  creditors,  leaving  them  valid  as  between  the 
parties.  It  is  also  claimed  that  the  reason  and  theory  of 
the  law,  independent  of  the  meaning  of  the  statute,  sustain 
the  position  that  no  man  shall  ever  be  allowed  to  plead  his 
own  fraud,  and,  finally,  it  is,  contended  that  the  great 
weight  of  the  decisions  support  the  views  expressed  by 
appellant,  and  numerous  authorities  are  cited  to  the  effect 
that  a  conveyance  made  to  defraud  creditors,  though  void 
as  to  creditors,  is  good  as  against  the  grantor  and  Lis 
heirs. 

This  general  proposition  is  sustained  by  all  the  decided 
cases.  But  counsel  fpr  respondent,  while  admitting  the  cor- 
rectness of  the  rule  as  applied  to  executed  contracts,  con* 
tends  that  the  rule  is  different  when  applied  to  executory  con- 
tracts. Whether  there  is  any  difference  in  the  rule  in  this 
respect  is  the  hinge  upon  which  the  whole  controversy  upon 
this  point  must  eventually  turn.  Upon  the  part  of  appel- 
lant it  is  claimed  that  where  the  fraudulent  transaction  does 
not  appear  upon  the  face  of  the  instrument,  but  is  interposed 
by  way  of  defense,  the  defendant  becomes  the  actor,  and 
the  maxim  in  pari  dtlicto  applies  against  him  and  not  iu 
his  favor. 

Upon  the  part  of  the  respondent  it  is  claimed  that  courts 
will  not  aid  either  party  in  enforcing  an  illegal  executory 
contract:  nor  if  executed  will  they  aid  either  partj^  in  settiug 
it  aside,  or  in  recovering  back  what  has  passed  under  it; 
that  when  the  parties  to  an  illegal  or  fraudulent  contract  are 
in  pari  delicto  the  law  will  not  be  the  willing  instrument  of 
of  its  own  subversion  J  and  to  every  appeal  for  assistance 
replies  in.  pari  delicto,  porlior  est  coiidiiis  defende^itis. 

It  must  be  admitted  in  the  outset  that  there  is  a  great 
diversity  of  opinion  upon  the  question.  Although  very  few 
pf  the  authorities  cited  by  appellant  discuss  the  point 
whether  there  is  any  difference  in  the  rule  when  applied  to 
executory  contracts,  yet  the  reasons  stated  for  the  rule  are 
in  some  of  the  cases,  certainly  applicable  to  executory  as 
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well  as  executed  contracts.  Especially  is  this  true  of  the 
reasoning  of  several  of  the  cases  decided  in  Pennsylvania 
and  some  of  the  authorities  found  in  Massachusetts. 

Moreover,  some  of  the  decisions  in  other  States  were 
rendered  in  cases  where  the  contract  sued  upon  was  execu- 
tory, and  the  opinions  are  based  solely  upon  the  general 
rule  as  applied  to  executed  contracts. 

We  are  of  opinion  that  much  of  the  confusion  has  arisen 
from  the  fact  that  courts  have  often  given  a  reason  that  wad 
not  called  for  by  the  facts  of  the  case,  and  have  failed  to 
consider  the  question  whether  or  not  there  was  in  fact  any 
difference  in  the  rule  when  applied  to  executory  contracts. 

The  true  value  of  any  decision  as  an  authority  entitled  to 
consideration  is  its  applicability  to  the  facts  of  any  given 
case,  as  well  as  the  principles  of  law  involved  therein. 

We  have  examined  all  the  English  cases  cited  by  counsel. 
They  shed  but  little  light  upon  the  real  question  involved  in 
this  case. 

It  may,  for  the  purposes  of  this  opinion,  be  admitted  that 
the  statute  of  this  state  is  substantially  the  same  as  the 
statute  of  13  Elizabeth,  although  from  a  comparison  of  that 
statute  found  in  4  Bac.  Abr.  401,  we  think  its  language 
gives  further  support  to  the  position  contended  for  by  ap- 
pellant than  is  found  in  our  statute.  It  declares  that  cer- 
tain enumerated  conveyances,  contracts  in  writing,  etc.,  etc., 
devised  and  contrived  of  malice,  fraud,  covin,  collusion  or 
p;uile,  to  the  end,  purpose  and  intent  to  delay,  hinder  or  de- 
fraud creditors,  *  *  shall  be  from  henceforth  deemed  and  taken 
(only  as  against  that  person  or  persons,  his  or  their  heirs, 
successors,  executors,  administrators  and  assigns,  and  every 
of  them,  whose  actions,  suits,  debts,  accounts,  damages,  pen- 
alties, forfeitures,  heroits,  mortuaries  and  reliefs,  by  such 
guileful,  covinous,  or  fraudulent  devices  and  practices,  as  is 
aforesaid,  are,  shall  or  might  be  in  anywise  disturbed,  hin- 
dered, delayed  or  defrauded,)  to  be  clearly  and  utterly  void, 
frustrate  and  of  none  effect;  any  pretense,  color,  feigned  con- 
sideration, expressive  of  use,  or  any  other  matter  or  thing 
to  the  contrary  notwithstanding." 

Now,  it  might  with  some  force  be  argued  that  the  word 
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oiily^  as  it  appears  in  this  statnte,  implies  that,  as  between 
everybody  but  tbe  creditors;  the  transactions  mentioned 
therein  should  be  valid,  "while  the  statute  of  this  state  sim- 
ply declares  that  such  contracts  as  against  creditors  shall  be 
void  and  leaves  the  question  as  to  the  rights  of  the  parties 
to  be  determined  by  the  courts  without  any  such  implication. 
We  only  refer  to  this  distinction  for  the  purpose  of  showing 
that  the  statute  of  13  Eliz.  is  certainly  as  favorable  for  ap- 
pellants as  are  the  provisions  of  our  statute  relating  to  the 
same  subject. 

The  statutes  of  nearly  all  the  states  from  which  authori- 
ties are  cited  are  either  similar  to  the  statute  of  this  state, 
or  have  been  by  the  decisions  in  the  respective  states  de- 
clared to  be  substantially  the  same  as  the  statute  of  13  Eliz. 
Tbe  statute  of  13  Eliz.  is  held  in  some  of  the  cases  to  he 
either  declaratory  of  the  common  law  or  an  enlargement  of 
its  principles.  In  none  of  them  is  it  claimed  to  be  in  dero* 
gation  of  the  common  law. 

After  examining  all  the  authorities  and  considering  the 
reasoning  of  the  respective  decisions,  we  are  clearly  of  the 
opinion  that  the  weight  of  reason  and  authority  is  decidedly 
opposed  to  the  views  contended  for  by  appellant. 

One  of  the  earliest  cases  in  the  United  States  is  that  of 
Smith  V.  Hubbs,  which  was  an  action  of  assumpsit  for  goods 
sold  and  delivered.  The  facts  show  that  the  transaction 
was  a  fraudulent  sale  by  a  debtor  to  conceal  his  property 
from  his  creditors.  It  was  there,  as  here,  argued  that  no 
man  could  defend  himself  by  alleging  and  proving  his  own 
turpitude;  that  when  a  plaintiff  has  proved  the  contract  on 
which  he  has  declared,  and  which  appears  to  be  fair  and 
legal,  the  defendant  shall  not  be  permitted,  by  way  of  de- 
fense, to  prove  that  the  contract  was  fraudulent  and  illegal 
between  the  plaintiff  and  himself,  and  thus  avail  himself  of 
his  own  wrong  and  violation  of  law.  The  court,  in  answer- 
ing this  argument,  said:  ''There  is  a  marked  and  settled 
distinction  between  executory  and  executed  contracts  of  a 
fraudulent  or  illegal  character.  Whatever  the  parties  to  an 
action  have  executed  for  fraudulent  or  illegal  purposes,  the 
law  refuses  to  lend  its  aid  to  enable  either  party  to  disturb. 
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Wliaf;ever  the  parties  have  fraudulently  or  illegally  con- 
tracted to  execute,  the  law  refuses  to  compel  the  contractor 
to  execute  or  pay  damages  for  not  executing,  but  in  both 
cases  leaves  the  parties  where  it  finds  them.  The  object  of 
the  law  in  the  latter  case  is,  as  far  as  possible,  to  prevent 
the  contemplated  wrong;  and  in  the  former,  to  punish  the 
wrongdoer  by  leaving  him  to  the  consequences  of  his  own 
folly  or  misconduct."  (1  Fairf.  76.) 

The  subsequent  cases  of  Potter  v.  Yale  College  (8  Conn. 
52),  and  Ckapin  v.  Pease  (10  Conn.  69),  cited  by  appellant, 
proceed  upon  other  grounds,  and  do  net  in  any  manner,  in 
onr  judgment,  affect  the  doctrines  enunciated  in  Smith  v. 
Huhbs, 

The  supreme  court  of  Tennessee,  in  Walker  v.  McConntco, 
decided  that  a  promissory  note,  executed  without  consider- 
ation, and  with  the  view  to  protect  the  maker's  property 
from  his  creditors,  could  not  be  enforced  by  the  payee 
against  the  maker.  The  court  say:  **  The  note  having  been 
made,  and  the  deed  of  trust  executed,  to  defraud  creditors, 
the  defendant  cannot  resist  the  execution  of  the  trust  ac- 
cording to  the  terms  of  the  deed.  But  as  the  note  was  with- 
out consideration,  and  was  executed  to  hinder  and  delay 
creditors,  the  promise  to  pay  being  executory,  cannot  be 
enforced."  (10  Yerg.  229.) 

Next  comes  the  decision  in  Nelita  v.  Clarke  where  the 
question  was  whether  a  promissory  note  given  in  payment 
for  property  purchased  with  the  intention  to  defraud  cred- 
itors could  be  enforced.  This  question  seems  to  have  been 
very  thoroughly  considered.  A  majority  of  the  court  (Nel- 
son, C.  J.,  dissenting)  sustained  the  rule  laid  down  in 
Smith  v.  Hvlbs,  The  failure  of  consideration  is  ignored 
and  the  decision  is  based  upon  the  grounds  of  the  common 
law.  It  was  held  that  under  the  statute  all  contracts,  both 
executory  and  executed,  to  defraud  creditors  were  void  only 
us  against  the  creditors,  and  that  under  the  statute  of  New 
York  as  well  as  the  statute  of  13  Elizabeth,  the  parties  were 
excluded  from  its  operation  and  left  as  they  stood  at  the 
common  law.  Cowen,  J.,  in  delivering  the  opinion  of  the 
court  quotes  with  approval  the  language  of  Lord  Mansfield, 
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in  Holman  v.  Johnson  (1  Cowp.  341),  as  follows:  **Tlie  ob- 
jection that  a  contract  is  immoral  or  illegal  as  between 
plaintiff  and  defendant  sounds  at  all  times  very  ill  in  the 
mouth  of  the  defendant.  It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed;  but  it  is  founded  in  gen- 
eral principles  of  policy,  which  the  defendant  has  the  ad- 
vantage of,  contrary  to  the  real  justice,  as  between  him  and 
the  plaintiff,  by  accident,  if  I  may  so  say.  The  principle 
of  public  policy  is  this:  exdolo  mah  non  oritur  actio.  No 
court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  ac- 
tion upon  an  immoral  or  an  illegal  act.  If  from  the  plaint- 
iff's own  stating  or  otherwise  the  cause  of  action  appears  to 
arise  ex  turpi  causa,  or  the  transgression  of  a  positive  law 
of  this  country,  there  the  court  says  he  has  no  right  to  be 
assisted.  It  is  upon  that  ground  the  court  goes;  not  for 
the  sake  of  the  defendant,  but  because  they  will  not  lend 
their  aid  to  snch  a  plaintiff.  So,  if  the  plaintiff  and  defend- 
ant were  to  change  sides  and  the  defendant  was  to  bring 
his  action  against  the  plaintiff,  the  latter  would  then  have 
the  advantage  of  it,  for,  where  both  are  equally  in  fault, 
potior  est  conditio  defendentis,'^  and  adds:  ** These  remarks 
cover  the  whole  ground  on  which  Clark,  the  defendant, 
stands.  *  *  Neither  he  nor  Buttolph  have  any  positive 
remedy  on  their  own  account.  But  as  the  law  finds  them, 
so  it  will  leave  them.  They  derive  that  kind  of  negative  as- 
sistance which  arises  from  their  cases,  being  mutually  such 
that  the  law  will  not  tarnish  its  hands  by  recuring  them 
from  the  mire."     (20  Wend.  82.) 

This  opinion  was  aflSrmed  in  the  court  of  errors  (Nellis  v. 
Clark,  4  Hill,  424),  and  the  principles  it  enunciates  have 
ever  since  been  recognized  as  sound  law  by  the  courts  of 
that  state.  {Mosely  v.  Alosely,  15  N.  T.  334;  Briggs  v.  Ifer- 
rill,  58  Barb.  399.) 

In  Kentucky,  the  same  rule  prevails:  Jones  v.  Head,  3 
Dana.  541;  Noriis  v.  Noiris,  9  Dana.  318;  so  in  South  Caro- 
lina: Harvin  v.  Weeks,  11  Eich.  601;  and  in  North  Carolina: 
Poivell  V.  Irnnan,  52  N.  C.  28;  Poioell  v.  Inman,  53  N.  C. 
437;  and  Mississippi:  Hoover  v.  Pierce,  27  Miss.  13;  Wallon 
V.  Titstoi,  49  Miss.  569;   in  Missouri:   Hamilton  v.  ScuWs 
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Adm.  25  Mo.  166;  Fenton  v.  Ham,  35  Mo.  409;  Hariooody. 
Enapper,  50  Mo.  457;  in  Ohio:  Goudy  v.  GMart,  1  Ohio 
St.  263 ;  Bradford  v.  Beyer,  17  Ohio  St,  388 ;  and  New 
Jersey:  Church  v.  Muir,  33  N.  J.  319. 

The  court,  in  Hamiltx>n  v.  SculVs  AdministrcUory  decided 
that  it  was  a  good  defense  to  an  action  upon  a  proraissory 
note,  that  it  was  given  by  the  defendant  to  plaintiff  to  en- 
able the  plaintiff  to  hinder,  delay,  and  defraud  his  creditors. 
Scott,  J.,  in  delivering  the  opinion,  says:  ** There  is  no 
doubt  of  the  correctness  of  the  principle  asserted  in  the 
case  of  Brovm's  Administraior  v.  Finley  (18  Mo.  375),  that 
one  who  has  made  a  fraudulent  conveyance  of  his  property 
cannot,  by  alleging  his  own  turpitude,  be  permitted  to  set 
aside  his  conveyance,  and  regain  the  possession  of  property 
which  he  has  fraudulently  aliened.  To  do  this  would  be 
encouraging  fraud,  for  thereby  a  party  would  be  induced  to 
make  fraudulent  alienations  without  any  concern  for  the 
consequences,  confiding  in  the  privilege  the  law  would  con- 
fer of  setting  them  aside  afterward  if  they  did  not  answer 
the  ends  proposed  by  them.  In  such  cases  the  maxim  ap- 
plies, nemo  aUegans  suam  iurpUudinem  est  audiendus.  Hav- 
ing fraudulently  passed  away  his  property,  the  act  is  con- 
summated; the  deed  is  done,  and  the  law  will  not  relieve 
him  from  a  situation  in  which  he  has  been  placed  by  his 
own  fraud.  But  the  case  under  consideration  is  different 
from  that  stated  above.  Here,  the  act  is  not  consummated. 
This  is  but  a  promise,  and  the  law  allows  the  turpitude  of 
the  transaction  to  be  shown  with  the  same  view  as  in  the 
preceding  case,  to  take  away  inducements  to  fraudulent  con- 
duct. What  would  give  greater  encouragement  to  fraud 
than  for  courts  of  justice  to  lend  their  aid  in  carrying  them 
into  execution?  But,  though  the  law  suffers  the  transaction 
to  be  inquired  into  in  the  one  case,  and  will  not  permit  a 
party  to  expose  his  fraud  in  the  other,  yet  this  apparently 
inconsistent  course  arises  from  the  different  stages  of  the 
illegal  acts  at  the  time  the  inquiry  is  proposed,  and  is  neces- 
sary to  fulfill  the  purpose  of  the  law  with  regard  to  fraudu- 
lent contracts,  which  is  to  refuse  all  aid  to  the  parties 
thereto  in  carrying  them  into  execution,  for  it  will  be  ob- 
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served  that  in  this  case,  while  the  law  permits  a  party  to 
raise  the  question  of  fraud,  it  is  only  done  that  it  may,  when 
the  fact  is  established,  refuse  its  aid  to  the  pai*ty  who  has 
been  concerned  in  it,  and  leave  him  just  where  he  placed 
himself  by  his  ill  conduct.  So  in  the  end  *  *  *  the 
law  produces  the  same  result  in  each  case,  which  is  a  denial 
of  all  assistance  to  those  who  will  soil  themselves  with  a 
foul  transaction."    (Chitty  on  Contracts,  680.) 

It  is  true  that  in  Ohio  the  statute  is  di£ferent  in  its  terms 
from  the  statute  of  this  state  or  that  of  13  Elizabeth,  in 
that  it  enacts  that  the  conveyances,  etc.,  *'  shall  be  deemed 
utterly  void  and  of  no  eflfect."  But  Thurman,  J.,  in  deliv- 
ering the  opinion  in  Goudy  v.  Gebhart,  aupra^  disapproves 
the  doctrine  announced  in  Findley  v.  Cooley,  1  Blackf.  262, 
and  quotes,  with  approval,  the  views  expressed  by  the  courts 
in  Nellis  v.  Clarfc;  Smith  v.  Hvhbs,  and  other  cases  where 
the  distinction  between  executed  and  executory  contracts  is 
observed,  and  declares  that  the  court  would  have  no  hesi- 
tancy in  following  the  rule  as  therein  announced,  even  if  the 
statute  of  frauds  was  precisely  similar  to  that  of  Elizabetb. 
He  refers  to  Biirgett  v.  Bttrgett  (1  Ohio,  469),  where  the 
court  held  that  a  conveyance  executed  for  the  purpose  of 
defrauding  creditors  was  void  only  as  against  creditors,  and 
says  that  the  question  whether  an  executory  contract  made 
to  defraud  creditors  could  be  enforced  was  left  untouched, 
notwithstanding  some  of  the  reasoning  of  the  court  which 
ought  not  to  be  extended  beyond  the  point  there  decided. 
And  in  closing  the  opinion  the  learned  justice  says:  "An- 
other question  remains  to  be  considered,  namely :  whether 
the  defense  in  question  is  limited  to  cases  where  the  facts 
are  disclosed  by  the  plaintiffs  testimony.  It  is  a  maxim  of 
the  law,  counsel  say,  that  no  one  shall  be  permitted  to  aver 
or  prove  his  own  turpitude;  and  some  elementary  works  and 
cases  are  cited  where  the  proposition  is  thus  stated.  But 
an  examination  of  the  authorities  will  show  that  this  state- 
ment is  too  broad.  The  true  rule  is  that  no  one  is  allowed 
to  set  up  his  own  iniquity  to  defeat  an  innocent  person. 
But  where  the  parties  are  paHiceps  criminis  the  proof  may 
come  from  the  defendant." 
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The  statute  of  New  Jersey  is  substantially  the  same  as 
the  statute  of  13  Elizabeth. 

In  Church  v.  ilidr,  sttpi^a,  it  was  held  that  a  note  arising 
out  of  a  contract  designed  to  hinder  or  defeat  the  claims  of 
creditors  was  invalid,  and  could  not  be  enforced  in  a  court 
of  law  between  the  parties.  Beasley,  C.  J.,  in  delivering 
the  opinion  of  the  court,  which  was  concurred  in  by  all  the 
justices,  fully  answers  the  argument  of  counsel,  that  the 
statute  for  the  prevention  of  frauds  does  not  invalidate  the 
transaction  except  so  far  as  it  concerns  the  creditors,  in 
language  directly  applicable  to  the  facts  of  the  case  under 
consideration.  He  says:  "It  is  certainly  true,  the  statute 
referred  to  does  not,  proprio  vigore,  annul  beyond  the  extent 
thus  defined,  the  conveyances  and  contracts  at  which  it  is 
leveled.  Nothing  more  than  this  was  necessary  to  effect 
its  purpose,  which  was  the  relief  and  protection  of  creditors 
against  this  class  of  frauds.  But  it  is  also  clear  that  it  has 
no  tendency  to  legalize  any  act  which  was  not  legal  at  the 
time  of  its  enactment.  So  far  as  respected  creditors,  it  was 
an  authoritative  declaration,  which  removed  all  doubts  that 
the  contrivances  denounced  should  be  inoperative  and  void, 
but  as  to  their  effect  upon  the  rights  of  other  persons  the 
act  is  silent.  The  result  is,  that  a  demonstration  that  the 
statute  in  question  does  not  define  the  rights  of  the  parties 
to  contracts  which  are  void  on  account  of  their  hostility  to 
creditors  does  not  by  any  means  conclude  the  present  in- 
quiry, because  the  question  still  remains,  how  do  such  con- 
tracts stand  with  regard  to  the  general  principles  of  juris- 
prudence ? 

A  contract,  the  purpose  of  which  is  to  protect  a  debtor 
against  the  just  claims  of  creditors,  is  an  immoral  act.  Such 
an  affair  is  inimical  to  social  policy.  It  is  in  direct  opposi- 
tion both  to  the  letter  and  spirit  of  the  statute  for  the  pre- 
vention of  frauds. 

In  Cadogan  v.  Kenneit  (2  Cowp.  434),  Lord  Mansfield 
very  truly  remarked:  **  That  the  principles  and  mles  of  the 
common  law,  as  now  universally  understood,  are  so  strong 
against  fraud  in  every  shape  that  the  common  law  would 
have  attained  every  end  proposed  by  the  statutes."    (13 
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Eliz.,  ch.  5,  and  27  Eliz.,  cli.  4.)  And  there  can  be  no 
doubt  that  the  things  prohibited  by  these  statutes,  from 
their  inherent  unlawfulness,  would  have  been  judicially 
annulled  in  favor  of  creditors.  But  if  this  is  their  charac- 
ter, on  what  ground  can  a  party  to  one  of  these  transactions 
ask  a  court  of  law  to  lend  its  aid  to  its  inforcement  ?  The 
general  rule  undoubtedly  is,  that  courts  will  not  assist  a 
party  either  to  execute  or  to  undo  an  illegal  transaction. 
If  the  forbidden  agreement  has  been  executed  the  parties 
are  left  where  they  have  placed  themselves;  if  it  remains 
executory,  its  performance  cannot  be  legally  compelled. 
The  principle  is  embodied  in  the  old  common  law  maxim : 
€x  turpi  causa  von  ontur  actio.  The  rule  has  a  wide  scope, 
for  it  takes  away  all  legal  help  from  all  contracts,  whether 
under  seal  or  by  parol,  which  stipulate  for  the  performance 
of  an  immoral  act,  or  any  act  contrary  to  the  provisions  of 
a  legislative  act,  or  to  the  public  policy  of  the  commou 
law.  It  is  not  necessary  to  refer  to  adjudications  in  sup- 
port of  a  principle  so  universally  admitted.  The  only 
doubt  that  can  possibly  be  suggested  is  as  to  its  application 
to  a  bargain  made  in  fraud  of  creditors. 

lu  the  case  of  Nellia  v.  Clarh  (2(|  Wend.  37),  Chief  Jus- 
tice Nelson,  in  a  dissenting  opinion,  endeavored  to  draw  a 
distinction  between  what  he  termed  an  illegal  contract,  in 
the  strict  sense  of  the  term,  and  one  fraudulent,  as  it 
respects  creditors.  To  the  former  class  he  applied  the 
maxim,  ex  dolo  malo  non  oritur  actio,  but  the  latter  he 
regarded  as  regulated  by  the  statute  of  frauds,  and  not  as 
altogether  void,  but  as  binding  upon  the  parties.  This 
view  is  not  supported  by  any  cases  which  bear  upon  the 
point,  for  those  to  which  reference  is  made  are  authorities 
relating  to  executed  and  not  executory  contracts.  But,  it 
seems  to  me,  the  defect  in  the  opinion  is  deeper  than  the 
mere  absence  of  decisions  which  sustain  it,  because  no 
attempt  is  made  to  explain  how  a  contract,  which  is  clearly 
against  the  policy  of  the  statute  of  frauds,  as  well  as  against 
the  general  spirit  of  the  law,  is  not,  in  any  sense  of  the 
term,  an  illegal  contract.  In  their  essence  and  in  their  effects 
such  contracts  are  as  immoral  and  pernicious  as  many  of 
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those  whicb  the  law  has  declared  to  be  utterly  void.  *  *  * 
I  can  see  uo  reason  why  contracts  to  defraud  creditors 
should  stand  on  a  different  footing  from  the  rest  of  those 
embraced  in  the  class  to  which  they  evidently  belong. 
They  are  hostile  to  fair  dealing  and  commercial  honesty, 
and  on  this  account  should  be  subjected  to  the  ban  of  out- 
lawry. The  law  says  to  those  who  embark  in  such  enter- 
prises, in  the  language  of  Chief  Justice  Wilmot,  in  Collins 
V.  Blantern  (2  Wils.  341):  "You  shall  not  stipulate  for 
iniquity,  for  no  polluted  hand  shall  touch  the  pure  fountains 
of  justice." 

Appellant  has  cited  but  two  cases  in  his  favor  wherein 
the  courts  discuss  the  question  whether  there  is  any  differ- 
ence between  an  executed  and  an  executory  contract.  These 
are  Springer  v.  Drosch,  32  Ind.  486;  and  Clemens  v.  Cleme^is^ 
28  Wis.  637. 

The  decisions  in  Indiana  are  inconsistent.  The  reason- 
ing in  the  case  of  Findley  v.  Cooley,  is  claimed  to  be  in  favor 
of  appellant.  But  the  supreme  court  of  that  state  in  the 
subsequent  case  of  Welbf/  v.  Armstrong^  refer  to  it  only  in 
support  of  the  rule  that  conveyances  to  hinder  creditors  are 
not  absolutely  void,  but  are  considered  binding  between 
the  parties.  After  stating  that  in  New  York  this  doctrine 
was  confined  to  executed  conveyances,  Hanna,  J.,  in  deliv- 
ering the  opinion,  which  was  concurred  in  by  all  the  jus- 
tices, saj's:  *'It  remains  for  us  to  say  whether  the  distinc- 
tion taken  by  the  New  York  cases  referred  to  is  correct.  It 
appears  to  us  the  decisions  named  are  founded  on  sound 
sense  and  reason,  and  are  in  consonance  with  a  line  of  de- 
cisions adopted  and  followed  by  this  court  upon  kindred 
questions.  We  do  not  recollect,  and  have  not  been  referred 
to,  any  case  in  this  court  where  this  point  arose,  and  the 
distinction  now  taken  was  urged  upon  the  attention  of  the 
court;  although,  without  a  just  regard  to  such  distinction, 
loose  expressions  may  have  been  used  which  would  appa- 
rently conflict  with  the  conclusion  now  arrived  at."  (21  Ind. 
491.) 

After  these  comments,  it  is  rather  strange,  to  say  the 
least,  to  find  in  Springer  v.  Drosch,  the  statement  that  this 
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question  is,  indeed,  at  rest,  adverse  to  the  views  expressed 
in  the  last  ease  cited,  and  that  the  rulings  in  Indiana  are 
uniform  upon  the  subject,  **  if  we  except  the  case  of  Wdby 
V.  Armstrong  (21  Ind.  489),  which,  while  professing  to  fol- 
low the  case  of  lindlef/  v.  Coohi/y  supra,  announces  a  doc- 
trine in  conflict  therewith." 

Justice  Ray,  in  delivering  the  opinion  in  Springer  v. 
Drosch,  seemed  to  think  it  necessary  to  overrule  Welby  v. 
Armstrong,  in  order  to  defend  Judge  Blackford  from  the 
legal  assaults  made  upon  his  reasoning  in  Fivdley  v.  Cooky 
by  the  court  of  New  York  in  Nellls  v.  Clark.  Neither  Judge 
Blackford  nor  his  decision  required  any  such  defense.  It 
may  be  admitted  that  Judge  Blackford  is  the  fairest,  most 
careful  and  able  jurist  that  ever  adorned  the  supreme  bench 
of  that  state;  and,  in  the  judgment  of  the  writer  of  this 
opinion,  if  this  question  was  left  to  the  legal  profession  of 
that  state  it  would  be  so  decided.  But,  like  other  men,  he  was 
not  infallible,  and,  like  other  equally  distinguished  jurists, 
he  was  at  times  liable  to  err,  and  whatever  made  be  said  in 
regard  to  the  correctness  of  his  views,  as  expressed  in  Find- 
ley  V.  Cooley,  it  must  be  admitted  that  his  decision  was 
based  upon  the  executed,  not  the  executory  contract,  and 
that  it  nowhere  appears  that  his  attention  was  called  to  the 
distinction  which  exists  between  executed  and  executory 
contracts.  This  fact  was  recognized  by  the  learned  justice 
who  wrote  the  opinion  in  Welby  v.  Armstror*g,  but  was  either 
overlooked  or  entirely  ignored  in  the  case  of  Springer  v. 
Drosch.  These  conflicting  opinions  have  a  tendency  to  de- 
stroy the  force  and  eflfect  that  might  otherwise  be  given  to 
the  decisions  in  that  state. 

In  this  connection  it  is  proper  to  add  that  the  decisions 
in  California  are  as  conflicting  and  far  more  unsatisfactory 
than  in  Indiana.  Davis  v.  Mitchdl  (34  Cal.  82),  may  be 
considered  as  favoring  appellant,  and  Agei^  v.  Duncan  (50 
Cal.  327),  as  favoring  respondent;  but  the  questions  pre- 
sented in  these  cases  failed  to  elicit  any  discussion  by  the 
court,  and  neither  of  the  opinions  are  suflSciently  consid- 
ered to  entitle  them  to  any  special  weight  upon  either  side. 
The  reasoning  in  the  case  of  Clemens  v.  Clemois,  supra,  is 
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in  favor  of  the  position  contended  for  by  appellant.  The 
court  indorse  the  views  expressed  by  Judge  Blackford  and, 
after  a  lengthy  review  of  the  authorities,  adopt  the  rule  as 
announced  in  Dyer  v.  Homer  (22  Pick.  253). 

Dyer  v.  HomeTy  is  distinguishable  from  the  case  under 
consideration  in  this,  that  the  note  given  in  that  case  ''was 
supported  by  a  sale  of  property  which,  between  the  parties, 
was  valid,  and  never  was  questioned  by  anybody  else,"  and 
the  court  was  not  called  upon,  to  determine  ''whether  it  was 
right  then  to  allow  the  defendant  to  show  his  own  turpitude 
in  giving  a  note,  without  consideration,  for  the  purposes  of 
fraud  and  imposition."  Shaw,  C.  J.  (as  well  as  Morton,  J.) 
bases  his  decision  upon  the  ground  that  the  case  is  distin- 
guishable from  cases  where  the  "notes  were  made  for  the 
purpose  of  enabling  the  promisee  to  hold  out  a  false  ap- 
pearance of  contract  when  there  was  no  real  contract, 
whereas  here  was  a  contract  good  and  valid  as  between  the 
parties."  In  this  respect  the  facts  in  Dyer  v.  Homer ^  were 
the  same  as  in  FlncUey  v.  Cooky.  Neither  of  these  cases, 
when  properly  considered,  is,  in  our  opinion,  opposed  to 
the  position  taken  by  respondent  under  the  facts  of  this 
case.  But  whatever  may  be  said  of  the  opijiion  in  Dyei*  v. 
Homei%  upon  which  the  court  in  Clemens  v.  ClemenSy  seemed 
specially  to  rely,  we  find  the  later  decisions  in  Massachu- 
setts, the  facts  of  which  are  applicable  to  this  case,  an- 
nouncing the  rule  in  favor  of  respondent. 

The  court  in  Steinberg  v.  Bowman^  in  declaring  that  prom- 
issory notes  given  by  a  debtor  to  his  creditor  for  twice  the 
amount  due,  in  order  to  enable  the  creditor  to  obtain  a 
larger  dividend  under  a  composition  deed  between  the 
debtor  and  all  his  creditors  void,  say:  "The  plaintiff,  in 
taking  the  notes  for  this  purpose,  practiced  a  fraud  upon 
the  other  creditors.  The  consideration  of  the  notes  was 
therefore  illegal,  and  the  notes  were  wholly  void  as  between 
the  parties."  (103  Mass.  325.) 

Now,  let  us  look  for  a  moment  at  the  facts  in  the  case  at 
bar,  as  shown  by  the  record  before  us.  The  appellant 
comes  into  court  seeking  to  enforce  a  promissory  note  of 
sixteen  thousand  dollars  against  the  estate  of  T,  F.  Smith, 
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deceased.  No  consideration  whatever  was  given  for  the 
note.  Appellant  fraudulently  colluded  with  said  Smith,  in 
his  lifetime,  to  defraud  Smith's  creditors  and  the  note  was 
executed  for  the  sole  purpose  of  enabling  appellant  to  hold 
out  a  false  appearance  of  a  contract,  when,  in  fact,  there 
was  no  real  or  valid  contract  between  them.  If  we  should 
adopt  the  rule  contended  for  by  appellant  then  the  courts 
of  this  state  would  be  placed  in  the  singular  and  degrading 
attitude  of  being  compelled  to  lend  their  aid  in  enforcing 
contracts  made  without  consideration,  and  in  not  only  pro- 
tecting but  rewarding  a  party  who  has  been  guilty  of  the 
basest  degree  of  moral  turpitude,  if  not  of  actual  crime, 
against  the  people  of  this  state.  (1  Comp.  L.  2441.)  Such 
a  proposition  is,  it  seems  to  us,  an  outrage  upon  the  name 
of  justice  and  of  law,  a  violation  of  every  sense  of  reason 
and  of  right,  and  subversive  of  every  legal  principle  that  is 
deserving  of  sanction  by  the  courts.  On  the  other  hand, 
by  adopting  the  rule  contended  for  by  respondent,  and 
which,  in  our  judgment,  as  stated  before,  is  fully  supported 
by  a  decided  preponderance  of  the  authorities,  the  courts 
can  never  be  called  upon  to  legalize  a  fraud,  or  enable  any 
man  upon  an  executory  contract  to  realize  a  profit  from  his 
own  immoral  conduct.  The  very  moment  the  fraud  is  clearly 
proven  the  court  refuses  to  grant  any  relief.  If  the  fraud 
has  been  consummated  it  tells  the  party  seeking  to  set  it 
aside  that  if  he  has  fallen  into  the  trap  which  he  set  for  his 
neighbor,  there  he  must  remain  and  suffer  the  consequences 
of  his  own  turpitude.  If  it  requires  the  action  of  the  court 
to  consummate  the  fraud,  then  it  tells  the  plaintiff,  your 
hands,  as  well  as  the  defendant's  are  polluted,  and  you 
shall  not  be  allowed  any  protection  in  your  brazen  attempt 
to  gain  profit  by  your  own  iniquitous  conduct.  Whenever, 
in  this  manner,  an  executory  contract  is  tainted  with  fraud, 
the  court  refuses  to  enforce  it,  and  it  makes  no  difference 
whether  the  fraud  is  shown  by  the  plaintiff  or  defendant. 

We  have,  by  extended  quotations  from  the  decided  cases, 
endeavored  to  show  that  in  whatever  light  this  case  may  be 
considered,  whether  controlled  by  the  provisions  of  the 
statute  of  this  state,  the  rules  of  the  common  law,  the  rea- 
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son,  theory  or  public  policy  of  the  law,  or  the  weight  of 
authority,  the  same  result  is  ascertained.  Ex  dolo  inalo  non 
oriiur  actio. 

Entertaining  these  views,  it  is  unnecessary  to  consider 
what  effect,  if  any,  the  act  relating  to  offenses  committed  by 
fmndalent  persons  (1  Comp.  L.  2441),  would  have  upon  the 
contract. 

3.  Appellant  claims  that  the  court  erred  in  compelling 
him  to  apply  the  proceeds  derived  from  the  sale  of  one  hun- 
dred shares  of  Overman  stock,  amounting  to  five  thousand 
two  hundred  and  twenty-two  dollars  and  twenty-five  cents, 
npon  the  valid  notes,  and  argues  that  this  was  in  fact  allow- 
ing defendant  to  recover  back  money  paid  under  the  alleged 
fraudulent  contract. 

Our  attention  has  not  been  called  to  any  evidence  tend- 
ing to  show  that  Smith  ever  authorized  appellant  to  appro- 
priate this  money  toward  the  discharge  of  the  fraudulent 
note,  or  that  the  appropriation  was  made  with  Smith's 
knowledge  or  assent.  In  the  absence  of  any  such  a  showing, 
we  think  the  law  compelled  appellant  to  appropriate  the 
money  upon  the  valid  notes. 

4.  The  court  did  not  err  in  admitting  the  testimony 
of  the  witness  Small  as  to  the  dates  he  received  and  returned 
the  horses  described  in  the  bill  of  sale.  This  witness  tes- 
tified that  he  had  no  way  of  fixiug  the  dates,  except  by  re- 
ferring to  his  book.  But  his  testimony  tended  to  show  that 
the  book  referred  to,  and  which  he  was  permitted  to  ex- 
amine in  order  to  refresh  his  memory,  was  a  book  of  original 
entries  made  by  himself;  that  the  entries  were  made  at  the 
time  of  the  occurrences,  and  that  the  dates  were  correct. 
Under  such  a  state  of  facts  it  cannot  be  said  that  his  tes- 
timony was  mere  hearsay.  We  are  of  opinion  that  the 
testimony  was  clearly  admissible.  (1  Green  on  Ev.  sees. 
436-7;  Bank  of  Monroe  v.  Culver,  2  Hill.  535.) 

6.  Lastly  it  is  contended  that  the  court  erred  in  taxing 
costs  against  appellant. 

The  record  shows  that  after  the  jury  was  impaneled  and 
before  the  examination  of  witnesses  commenced,  the  de- 
fendant brought  into  court  and  tendered  to  plaintiff  ten 
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thousand  seven  hundred  and  fifty  dollars  in  gold  coin  in 
satisfaction  of  the  amount  sued  for  in  this  action.  This 
was  refused  by  plaintiff  upon  the  ground  that  no  tender  had 
been  pleaded  in  the  answer,  and  the  further  ground  **thafc 
plaintiff  claims  the  full  amount  prayed  for  in  his  complaint." 
The  tender  was  evidently  made  to  cover  the  amount  due  on 
the  valid  notes,  independent  of  the  proceeds  of  the  sale  of 
Overman  stock,  which  the  defendant  claimed  upon  the  trial 
was  sold  without  authority.  The  objection  extends  only 
to  the  question  of  costs,  and  does  not  reach  the  merits  of 
the  case.  (Schroeder  v.  Gemewder,  10  Nev.  367.)  The 
amount  tendered  was  largely  in  excess  of  the  amount  recov- 
ered. If  the  objection  that  the  tender  was  not  pleaded  had 
been  the  only  objection  made,  it  would  have  been  good  as 
against  all  the  costs  that  plaintiff  had  incurred  up  to  the 
time  the  tender  was  made  in  open  court;  but  plaintiff 
claimed  the  full  amount  prayed  for  in  his  complaint.  The 
disputed  controversy  was  his  right  to  recover  upon  the  six- 
teen thousand  dollar  note.  The  defendant  admitted  the 
validity  of  the  other  notes,  and  tendered  the  amount  due 
thereon,  which  was  refused. 

The  record  fails  to  state  what  costs  were  allowed,  and  we 
are,  therefore,  unable  to  determine  whether  any  error  oc- 
curred in  taxing  the  costs.  The  plaintiff  was  only  entitled 
to  recover  the  general  costs  of  the  suit  incurred  prior  to  the 
time  of  the  tender.  He  was  not  entitled  to  any  costs  what- 
ever relating  specially  to  the  sixteen  thousand  dollar  note, 
because  upon  that  note  the  defendant  obtained  judgment. 
The  defendant  was  entitled  to  recover  all  costs  that  accrued 
after  the  tender  was  made  and  all  other  costs  relating  spe- 
cially to  the  sixteen  thousand  dollar  note.  From  the  amount 
of  costs  allowed  to  defendant  it  would  seem  that  no  mistake 
had  been  made  in  this  respect;  but  if  an  error  has  occun'ed 
the  court  below  will,  upon  proper  notice,  allow  the  costs  to 
be  retaxed  in  accordance  with  the  views  herein  expressed. 

In  all  other  respects  the  judgment  of  the  district  court  is 
affirmed. 
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[No.  842 J^.] 

In  the  Matter  op  the  Application  of  SHEPHEBD  L. 
WIXOM  FOR  THE  Writ  op  Certiorari. 

CiBizoBABi — ExpiBATioN  OP  TiMX  FOB  AppBAi.. — Petitioner,  having  been 
convicted  of  a  felony,  and  the  time  for  appeal  having  expired,  claims 
that  his  right  to  appeal  ^as  lost  by  means  of  the  arbitrary  conduct  of 
the  district  court  in  forcing  him  to  go  to  trial  without  the  assistance  of 
counsel,  and  aska  that  a  writ  of  certiorari  be  issued  to  review  the  pro- 
ceedings had  in  the  district  court:  Held,  that  the  case  cannot  be  re- 
viewed upon  its  merits  as  the  court  had  jurisdiction  of  the  case  and  of 
the  person  of  petitioner. 

Idiim. — The  review  upon  certiorari  extends  only  to  the  question  whether  the 
inferior  tribunal  has  kept  within  its  jurisdiction. 

Original  application  to  the  supreme  court  for  a  writ  of 
certiorari. 
The  facts  are  sufficiently  stated  in  the  opinion. 

r.  IF.  W.  Daviea,  for  Petitioner: 

I.  The  office  of  a  writ  of  certiorari  when  issued  out  of  the 
supreme  court,  to  review  the  proceedings  and  determination 
of  inferior  tribunals,  extends  to  the  review  of  all  questions 
of  jurisdiction,  power  and  authority,  of  the  inferior  tribu- 
nal to  do  the  act  complained  of  and  to  all  questions  of 
regularity  in  the  proceedings,  that  is,  to  all  questions 
whether  the  inferior  tribunal  has  kept  within  the  bound- 
aries prescribed  for  it  by  the  express  terms  of  the  statute, 
or  by  well  settled  principles  of  the  common  law.  (People 
V.  Board  of  Assessors,  dec,  39  N.  T.  88;  People  v.  Saunders, 
5  Hun.  Id.  18;  JUuUins  v.  People,  24  N.  Y.  402,  404; 
Sm/t  V.  Cily  of  PovghJceepsie,  37  Id.  511,  516;  People  v. 
Assessors,  dec,  4  Id.  154;  People  v.  Board  of  Police,  39 
Id.  516,  517,  518;  People  v.  Svpei^isors,  dec,  51  Id. 
442;  People  v.  Smith,  45  Id.  72;  People  v.  Hamilton,  39 
Id.  107;  Baldmn.Y.  City  of  Bnfalo,  35  Id.  380;  People  v. 
Lawrence,  54  Barb.  Id.  589;  People  v.  WestcJiesler,  8  Abb. 
Pr.  N.  S.  277;  Hopkins  v.  Fogler,  60  Me.  266;  State  v.  Doto- 
ling,  50  Mo.  134.  See  also  the  earlier  N.  Y.  cases,  20 
Johns.  80;  6  Wend.  560;  10  Id.  421;  15  Id.  452;  2  Id.  395; 
5  Id.  98;  8  Cow.  13,  16;  7  Id.  108,  136,  137;  6  Id.  570;  2 
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Hill  9,  11;  Id.  398;  6  How.  25;  32  Barb.  131;  43  Id.  232; 
3  Seld.  152;  3  Kern  223:  23  N.  T.  192,  222. 

II.  When  an  appeal  is  allowable,  yet,  if  the  opportunity 
of  taking  it,  or  the  means  of  prosecuting  it,  be  lost  by  tbe 
neglect  of  a  legal  officer,  the  contrivance  of  the  opposite 
party,  or  improper  conduct  in  the  inferior  court,  a  certiorari 
will  be  granted  without  reference  to  the  merits  of  the 
cause.  {Allen  v.  Prim,  2  Swan  337;  Balcer  v.  Hahtead^ 
Busb.  L.  41;  Perkins  v.  HacUej/y  4  Hayw.  143;  Collins  v.  Nallj 
3  Dev.  L.  224;  Kearney  v.  Jackson,  1  Terg.  294;  Mera  v. 
Scales,  2  Hawks,  364 ;  Garret  v.  Perryman,  2  Overt.  108; 
Newton  Y.'Chrisman,  9  Texas  113;  Beade  v.  Hamlin,  Phiil. 
Eq.  128;  McConnell  v.  Caldwell,  6  Jones,  L.  469;  BriU  v. 
Patterson,  9  Ired.  L.  197;  Shaiy  v.  McElwee,  8  Jones  L.115; 
Napier  v.  Pierson,  7  Terg.  300;  Hale  v.  Landtmm,  2  Humpb. 
32;  Smith  v.  White,  5  Humph.  46;  C Sullivan  v.  Lairy,  2 
Head.  54;  Wallsworth  v.  Kapp,  31  Texas,  359;  Skinner  v. 
Maxwell,  07  N.  C.  257;  SmithY.  Parker,  25  Ark.  518;  Mason 
v.  Hammon,  7  Col.  132;  McLeran  v.  Mtlvin,  3  Jones  Eq. 
195;  Murray  v.  Shannon,  4  Dev.  &  B.  276;  Trice  v.  Tarbo- 
rough,  4  Ired.  11;  5  Heisk,  171,  250;  7  Id.  303. 

III.  Certiorari  should  be  exercised  in  view  of  justice  and 
equity,  and  especially  to  correct  palpable  injustice.  [People 
V.  Andrews,  52  N.T.  445;  People  v.  Utica,  65  Barb.  1;  Keys 
V.  31arin  Co.,  42  Cal.  252;  People  v.  Hill,  65  Barb.  435; 
Fouda  V.  Canal  Com,,  1  Wend.  288;  Brooklyn  v.  Patchen, 
8  Wend.  47;  Duggen  v.  McGiiider,  Walker  (Miss.),  112.) 

Jx)hn  R.  Kittrell,  Attorney-General,  for  the  State. 

I.  The  writ  does  not  lie  in  this  case.  The  only  cases  in 
which  the  writ  of  certiorari  will  lie  are  those  in  which  an 
inferior  tribunal,  board  or  officer  exercising  judicial  func- 
tions has  exceeded  the  jurisdiction  of  such  tribunal,  board 
or  officer,  and  there  is  no  appeal,  nor,  in  the  judgment  of 
the  court,  any  plain,  speedy  and  adequate  remedy.  (Civil 
Pr.  Act,  sec.  436;  Bennett  \.  Wallace,  43  Cal.  25;  C.P.B.B. 
V.  Placer  Co.  43  Cal.  365.) 

H.  The  court  has  only  appellate  jurisdiction,  and  is  only 
authorized  to  issue  the  writ  of  certiorari  in  aid  of  such  juris- 
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diction.      (Const.  Art.  VI.,  sec.  4;   MUWcen  v.  Huber^  21 
Cal.  166;  1  Cal.  85;  People  y.  Shear,  7  Ind.  139.) 

By  the  Court,  Beatty,  J. : 

In  January.  1874,  the  petitioner  was  convicted  of  a  felony 
in  the  district  court  for  Lander  county,  and  is  now  confined 
in  the  state  prison  under  sentence  pronounced  upon  that 
conviction. 

The  time  within  which  he  might  have  appealed  from  the 
judgment  having  elapsed,  he  presents  this  petition  for  a 
writ  of  certiorari,  commanding  the  district  court  to  certify 
its  proceedings  on  the  trial  of  the  indictment. 

It  appears  from  the  petition  and  accompanying  affidavit 
tliat  when  the  petitioner  was  arraigned  iu  the  district  court 
he  stated  that  he  was  too  poor  to  employ  counsel;  that  the 
judge  requested  every  member  of  the  bar  present  in  court 
to  act  as  his  counsel,  but  that  they  each  and  all  declined  to 
do  so,  and  that  a  gentleman,  not  a  licensed  attorney,  was 
then  appointed  and  induced  by  the  court  to  aid  the  prisoner 
in  his  defense.  A  plea  of  not  guilty  was  thereupon  entered 
and  the  case  set  down  for  trial.  On  the  day  appointed  for 
the  trial,  the  petitioner  filed  an  affidavit,  and  moved  for  a 
continuance  on  the  ground  of  absence  of  material  witnesses, 
and  this  motion  being  overruled,  objected  to  any  further 
proceedings  in  the  case  until  he  could  procure  the  assistance 
of  professional  counsel.  The  court,  however,  ordered  the 
trial  to  proceed,  with  the  result  above  stated. 

It  is  alleged  that  the  district  court  grossly  abused  its  dis- 
cretion, and  did  not  regularly  pursue  its  authority  in  over- 
raling  the  motion  for  a  continuance,  and  requiring  the  trial 
to  proceed  without  providing  the  petitioner  or  giving  him 
a  further  opportunity  to  provide  himself  with  sufficient 
counsel. 

The  question  to  be  decided  is  whether  these  are  sufficient 
grounds  to  authorize  the  issuance  of  the  writ  of  certiorari. 
It  is  objected  in  the  first  place  that  the  petitioner  might 
have  appealed  from  the  judgment,  and  that  the  fact  that  the 
time  within  which  he  might  have  appealed  has  elapsed  does 
not  make  this  a  case  in  which  there  is  no  appeal.     But  to 
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tbis  the  petitioner  replies  that  although  he  had  the  right  to 
appeal,  the  right  was  rendered  nugatory,  and  the  oppor- 
tunity lost  by  means  of  the  erroneous  and  arbitrary  conduct 
of  the  district  court  in  forcing  him  to  go  to  trial  without  the 
assistance  of  counsel  learned  in  the  law.  He  says  that  hav- 
ing been  convicted  and  imprisoned  in  the  state  prison, 
without  liberty  to  act  for  himself,  and  without  counsel  to 
act  for  him,  he  was  practically  debarred  of  the  right  of  ap- 
peal by  the  very  error  which  he  seeks  to  have  reviewed;  and 
he  cites  a  number  of  cases  in  support  of  the  proposition 
that  when  a  party  has  been  deprived  of  the  opportunity  of 
appealing  by  the  contrivance  of  the  opposite  party,  or  the 
misconduct  of  the  inferior  tribunal,  certiorari  will  lie  not- 
withstanding the  rule  which  denies  that  remedy  in  cases 
where  there  is  an  appeal.  The  principle  upon  which  these 
decisions  are  based  is  certainly  an  equitable  and  just  one, 
and  if  I  thought  that  in  this  case  the  district  court  had  ex- 
ceeded its  jurisdiction,  I  should  be  inclined  to  follow  them. 
But  there  is  a  more  formidable  objection  to  issuing  the  writ 
upon  this  petition.  It  has  been  frequently  decided  in  this 
court  that  the  review  upon  certiorari  extends  only  to  the 
question  whether  the  inferior  tribunal  has  kept  within  its 
jurisdiction,  and  that  mere  errors  not  involving  any  excess 
of  authority  will  not  be  inquired  into.  (2  Nev.  313;  5  Id. 
317;  6  Id.  100;  7  Id.  372;  8  Id.  359;  9  Id.  382;  11  Id.  213.) 
To  the  same  effect  are  numerous  decisions  of  the  supreme 
court  of  California,  based  upon  a  statute  identical  with  oar 
own.  But,  notwithstanding  this  uniform  current  of  decision 
in  this  state  and  in  California,  we  are  asked  by  counsel  for 
petitioner  to  review  the  question  and  to  adopt  the  more 
liberal  rule  which  he  claims  has  the  sanction  of  the  latest 
and  best  considered  cases  in  several  of  the  states,  and  par- 
ticularly in  the  state  of  New  York.  He  contends*,  upon  the 
authority  of  those  cases,  that  on  the  return  of  the  writ  of 
certiorari,  we  may  annul  th6  proceedings  of  the  inferior 
tribunal  for  any  error  it  may  have  committed  prejudicial  to 
the  rights  of  the  petitioner,  whether  such  error  involves  ati 
excess  of  authority  or  not.  There  are  undoubtedly  cases 
which  go  to  this  extent,  but  counsel  has  overlooked  the  fact, 
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or  the  significance  of  the  fact,  that  the  functions  of  the  writ 
of  certiorari  in  this  state  are  clearly  defined  by  the  statute. 
There  was  for  a  long  time,  and  perhaps  still  is,  much  di- 
versity of  opinion  among  the  judges  and  courts  of  other 
states  as  to  the  office  of  a  common  law  certiorari,  some 
allowing  it  a  very  extensive,  and  others  confining  it  to  a  very 
restricted,  operation.  Which  was  the  better  opinion,  how- 
ever, is  no  longer  a  question  of  practical  importance  in  this 
state,  since  our  legislature  has  seen  fit  to  lay  down  a  precise 
rnle  on  the  subject.  A  comparison  of  sections  14!J7  and 
1503  of  the  Compiled  Laws  with  the  language  used  by  Judge 
Bronsou  in  deciding  the  case  of  People  ex  rel,  Seioard  v.  Hie 
Judges  of  the  County  of  Ducliess  (23  Wend.  362),  will  make 
it  manifest  what  was  the  view  the  legislature  intended  to 
adopt.  In  that  case.  Judge  Bronson  said:  "Our  super- 
visory power  over  inferior  tribunals  by  means  of  this  writ, 
except  in  cases  where  special  provisions  have  been  made 
by  the  legislature,  only  extends  to  questions  touching  the 
jurisdiction  of  the  subordinate  tribunal  and  the  regularity 
of  its  proceedings.  If  they  neither  exceed  their  powers  nor 
depart  from  the  forms  prescribed  to  them  by  law,  their  de- 
cision upon  the  merits  of  any  controversy  before  them  is 
final  and  conclusive." 

The  statute  says:  "The  writ  shall  be  granted  in  all  cases 
when  an  inferior  tribunal,  board  or  officer  exercising  judicial 
fanclious  has  exceeded  the  jurisdiction  of  such  tribunal, 
board  or  officer,  and  there  is  no  appeal,"  etc.     (Sec.  1497.) 

"The  review  upon  this  writ  shall  not  be  extended  further 
than  to  determine  whether  the  inferior  tribunal,  board  or 
oflScer  has  regularly  pursued  the  authority  of  such  tribunal, 
board  or  officer."     (Sec.  1503.) 

This  being  the  rule  by  which  we  are  bound,  it  is  plain 
that  we  have  no  power  to  reverse  or  annul  the  judgment  of 
the  district  court  in  the  proceeding  which  we  are  asked  to 
review  unless  that  court  either  exceeded  its  powers  or  (which 
is  ill  reality  the  same  thing)  departed  from  the  forms  pre- 
scribed to  it  by  law,  and  it  is  equally  plain,  upon  the  peti- 
tioner's showing,  that  the  court  did  neither.  The  court  had 
jurisdiction  of  the  case  and  of  the  petitioner,  and  its  judg- 
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ment  is  in  conformity  to  law.  In  overruling  the  motion  for 
a  continuance,  and  compelling  the  petitioner  to  go  to  trial 
without  professional  counsel,  the  district  judge  may  have 
erred,  and  may  have  abused  his  discretion,  but  he  departed 
from  no  express  provision  of  the  law.  His  action  may  have 
afforded  good  grounds  for  granting  the  defendant  a  new 
trial,  or  for  reversing  the  judgment  on  appeal,  but  there  was 
no  excess  of  jurisdiction.  If  there  was  any  law  which  ex- 
pressly required  the  district  judges  to  assign  counsel  to  the 
defendant  in  a  criminal  action  at  any  particular  stage  of  the 
proceedings,  a  failure  to  do  so  would  be  a  departure  from 
the  forms  prescribed  to  them  by  law,  and  would  be  ground 
of  reversal  on  certiorari  in  cases  where  the  remedy  is  avail- 
able. But  in  this  state  there  is  no  such  law.  In  many  of 
the  states,  perhaps  in  most  of  them,  the  judges  of  the  courts 
of  record  are  required  by  statute  to  assign  counsel  to  poor 
defendants,  and  in  all  of  the  states  it  is  the  common,  per- 
haps the  universal  practice  to  do  so.  Certainly  it  is  a  hu- 
mane and  commendable  practice  to  do  so,  and  a  statute 
(Laws  of  1875,  142)  passed  since  the  trial  of  this  petitioner, 
has  made  provision  for  compensation  of  attorneys  appointed 
to  defend  in  such  cases.  Probably  since  this  statute,  if  not 
before,  a  failure  to  assign  professional  counsel  for  a  poor 
defendant  would  be  deemed  a  fatal  error  on  appeal;  but  the 
question  is  not  necessarily  involved  in  this  case  and  need 
not  be  decided.  It  is  sufficient  to  say  that,  if  in  this  case 
the  court  erred,  it  did  not  exceed  its  jurisdiction.  The 
petition  should  therefore  be  dismissed.     It  is  so  ordered. 
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Appellant. 

OouirrRii.CiiAiM— CoPAETNEBSHip  AooouNT— PLBADiNos. — As  a  oonnter-olaim 
to  an  action  upon  a  promissory  note  and  upon  an  account  for  goods  sold, 
etc,  the  defendant  claimed  damages  for  an  alleged  breach  of  contract 
upon  the  part  of  plaintiff,  and  alleged  that  plaintiff  and  defendant  were 
copartners  in  the  saw-mill  business,  and  that  it  was  agreed  to  put  in  as  a 
part  of  defendant's  contribution  to  the  capital  stock  of  the  partnership, 
the  notes  and  accounts  sued  upon.  To  this  plea  plaintiff  demurred*  upon 
the  ground  that  defendant  could  not  plead  an  unsettled  partnership  ao- 
coont  as  a  counter-claim  to  a  demand  which  is  independent  of  the  part- 
nership:  Heid^  that  the  demurrer  was  not  good,  because  if  the  ayerment 
in  the  answer  was  true,  the  demands  sued  upon  were  not  independent 
of  the  partnership  but  were  a  part  of  the  partnership  affairs. 

Pabol  Eyidenob — Whun  Admissible. — Parol  evidence  is  admissible  to  show 
an  agreement  between  the  parties  that  the  note  executed  by  defendant 
to  plaintiff  might,  upon  the  consideration  of  the  formation  of  a  copartner- 
ship, be  paid  by  crediting  defendant  with  the  amount  of  the  note  in  the 
partnership  accounts.  This  would  not  be  a  variation  of  thb  written  agree- 
ment, but  a  satisfaction  of  it. 

CouNTEB-CuaMs — ACTIONS  UPON  CoNTBAOTS. — In  an  action  arising  upon  con- 
tract, any  other  cause  of  action  arising  also  upon  contract  and  existing 
at  the  time  of  the  commencement  of  the  action  is  a  good  counter-claim. 

Vol.  Xn.— 16 


226  FouLKS  V.  Rhodes.       [Sup.  Ct. 

Argument  for  Appellant. 

Idkm—Copabtnrbship  Aocouktb— Insolyenct  of  Plaintiff. — ^The  defend- 
ant in  an  action  brought  against  him  to  recover  the  amonnt  dne  upon 
a  promissory  note  alleged  that  plaintiff  and  himself  were  copartners; 
that  the  partnership  accounts  were  nnsettled;  that  npon  a  settlement 
the  plaintiff  would  be  found  largely  indebted  to  defendant;  that  plaintiff 
is  insolvent,  and  that  defendant  will  be  irreparably  damaged  by  being 
compelled  to  pay  plaintiff  the  amount  of  the  note:  Held,  that  these  aver- 
ments if  true,  afford  good  grounds  for  invoking  the  equitable  powers 
of  the  court  to  settle  the  partnership  accounts  before  trying  the  legal 
issues  involved  in  the  case. 

Idem. — Where  the  defendant  and  plaintiff  entered  into  a  written  agreement 
to  construct  a  flume,  and  the  defendant  claimed  damages  for  a  breach  of 
that  agreement:  Held,  that  the  damages  might  be  ascertained  without 
settling  the  accounts  of  the  partnership  existing  between  plaintiff  and  de- 
fendant in  the  saw-mill  business. 

A.PPEAL  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 
The  facts  are  stated  in  the  opinion. 

Tliomas  E,  Haydo)!^  for  Appellant: 

I.  The  general  demurer  to  defendant's  amended  answer 
should  be  overruled  if  the  whole  answer  discloses  any  one 
valid  defense.  {People  v.  Menill,  26  Cal.  361;  4  Cal.  327, 
428;  10  Cal.  233;  26  Cal.  294.) 

II.  Defendant's  plea  of  payment  is  sufficient.  (2  Van 
Sant.  PI.  651.) 

III.  The  allegations  in  the  answer  as  to  formation  of 
partnership  is  sufficient.   {Gage  v.  AngeU,  8  How.  335.) 

IV.  The  allegations  as  to  breach  of  contract  were  abun- 
dantly sufficient.  {PrescoU  dt  Booth  v.  Wells,  Fargo  &  Co,,  3 
Nev.  83  to  92.) 

V.  All  the  defenses  alleged  in  the  answer  are  strictly  in  the 
nature  of  actions  ex  contractu,  {Lignot  v.  Bedding,  4  E.  D. 
Smith,  285;  Schubart  v.  Harteau,  34  Barb.  447.) 

VI.  The  allegation  of  plaintiff 's  insolvency  is  sufficiently 
alleged  in  defendant's  answer.  {Bennett  \,  JF/n/esicfe,  13  Cal. 
151-158;  Bump's  Law  and  Practice  of  Bankruptcy,  448-9.) 

VII.  Section  47  of  the  civil  practice  act  in  defining  what 
is  a  counter-claim  is  conclusive  of  the  validity  of  defend- 
ant's defenses  in  this  action.  (1  C.  L.  1110.)  See  con- 
struction of  same  section  in  California.    {Stoddard  v.  Tread- 
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weU,  26  Cal.  309.)  To  the  same  effect:  Patterson  v.  Rich- 
onhy  22  Barb.  146;  Gleason  v.  Moen^  2  Duer.  639;  Lignot  v. 
Redding,  4  E.  D.  Smith,  162. 

Vni.  A  partnership  can  only  exist  by  force  of  a  contract, 
express  or  implied,  and  an  action  to  recover  a  balance  due 
from  one  partner  to  another,  is  an  action  on  contract. 
{Gage  v.  Angdl,  8  How.  335.)  Cited  as  authority  and  ap- 
proved in:  11  Abb.  Pr.  213;  13  How.  Pr.  242;  19  Abb.  Pr. 
196;  25  N.  Y.  (11  Smith)  628;  28  N.  T.  (1  Tiff.)  462;  2d 
yol.  3d  ed.  Whit.  Prac.  161,  par.  7  and  8.  A  claim  for 
unliquidated  damages  for  breach  of  contract  has  been  held 
a  valid  counter-claim  in  an  independent  action  ex  contractu. 
{Lignot  v.  Bedding,  4  E.  D.  Smith,  285;  Schubart  v.  Sarteau, 
34  Barb.  447.) 

IX.  If  the  court  should  conclude  that  a  valid  counter- 
claim is  disclosed,  but  not  plead  correctly,  then  the  court 
would  allow  defendant  to  so  amend.  (GeiTcn  v.  Huhn  dc 
Hurvt  8.  M.  Co.,  10  Nev.  139-41.) 

X.  The  demurrer  should  have  pointed  out  the  defects 
relied  on.  (Treadway  v.  Wilder,  8  Nev.  91.) 

Boardman  &  Varian,  for  Bespondent: 

I.  The  proposition  that  one  partner  cannot  sue  at  law 
his  copartner,  pending  the  copartnership,  is  well  settled. 
(Pars,  on  Part.,  278-8  etaeq.;  Bussell  v.  Ford,  2  Cal.  86; 
Shne  V.  Fouse,  3  Cal.  292;  Nugent  v.  Stock,  4  Cal.  318;  Pio 
Pico  V.  Cuyas,  47  Cal.  175;  Boss  v.  Cornell,  45  Cal.  134.) 

The  claims  here  set  up  cannot  stand  as  defenses.  (Pars. , 
supra,  282;  Ives  v.  Miller,  19  Barb.  196;  Uaslcell  v.  Moore, 
29  Cal.  443.)  It  is  true  that  an  action  for  damages  may  be 
sustained  upon  a  breach  of  an  express  stipulation  between 
partners,  but  not  when  such  breach  or  stipulation  involves 
the  whole  partnership  business  and  accounts.  (Pars,  on 
Part.  288.) 

In  this  case,  both  breach  and  stipulation  involve  partner- 
ship business,  and  the  matters  arising  out  of  the  breach  of 
the  stipulation  could  not  be  adjusted  without  a  considera- 
tion of  the  entire  partnership  business^  which  now  remains 
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unsettled.     The  case  oi  Stone  v.  Fouae,  supra,  seems  to  be 
on  all  fours  with  the  case  at  bar.  (3  OaL  292.) 

II.  So  far  as  the  agreement  to  accept  payment  of  the  note 
out  of  partnership  proceeds  is  concerned*  we  say  that  it  is 
in  effect  adding  new  parties  to  the  instrament,  and  also 
varying  the  written  obligation  by  parol.  (Pars,  on  Part., 
286;  Pars.  Notes  and  Bills,  ed.  1869,  501-06  et  seq.) 

III.  The  allegations  in  the  answer  are  not  sufficient  to 
warrant  equitable  interference  by  the  court.  (1  Story's  Eq., 
sec.  673;  Pars.  Part.,  474  et  seq.) 

IV.  The  sufficiency  of  a  counter-claim  is  tested  by  the 
same  rule  as  a  complaint.  The  defenses  in  this  case  being 
equitable,  must  be  pleaded  as  fully  as  if  seeking  affirmative 
relief  in  chancery  by  bill.  {Bmck  v.  TucJcer,  42  Cal.  352.) 

Thomas  E.  Haydon,  in  reply: 

I.  The  case  of  Ives  v.  Miller  (19  Barb.  196),  cited  by  re- 
spondent is  really  overruled  by  weight  of  authority.  Gage  v. 
Aitgell  (8  How.  335),  is  cited  as  authority  for  the  proposition 
that  the  code,  (sec.  150,  which  is  substantially  our  sec.  47 
of  Pr.  Act)  secures  to  defendant  the  right  to  interpose  as 
many  defenses  as  he  has,  whether  legal,  equitable,  or  both. 
(25  N.  T.  128;  Dobson  v.  Piejce,  2  Kern.  156;  Blair  v. 
Claxton,  18  N.  Y.  529;  Bank  of  Toronto  v.  Hunter ,  20  How. 
292;  Phillips  v.  Gorkam,  17  N.  Y.  270.)  Gage  v.  Angdl,  is 
also  cited  as  authority  for  the  proposition  that  an  alleged 
balance  that  will  be  found  due  on  settlement  of  partnership 
accounts  may  be  set  offagainst  an  action  arising  out  of  another 
contract:  in  13  How.  249;  11  Abb.  213;  19  Abb.  196;  28 
N.  Y.  (1  Tiff.)  412-462.  But  Ives  v.  MUler  (19  Barb.  202), 
decides  that  if  the  plaintiff  on  final  settlement  will  be  in- 
debted to  the  defendant,  and  is  insolvent,  the  latter  will  be 
relieved  by  a  cross-action  or  by  a  proper  answer  on  the 
ground  of  such  insolvency.  The  answer  of  defendant  here 
alleges  the  insolvency  of  plaintiff,  and  shows  defendant 
exactly  within  the  rule  of  Ives  v.  Miller,  supra.  This  shoves 
the  pertinency  of  the  allegation  of  insolvency  of  plaintiff, 
and  brings  the  counter-claim  of  defendant  within  all  equit- 
able rules  on  the  subject.     {Eobhs  v.  Duf,  23  Cal.  625-29.) 
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By  the  Court,  Beatty,  J. : 

This  is  a  suit  upon  a  promissory  note  of  the  defendant, 
dated  in  December,  1873,  for  two  hundred  and  ninety  dol- 
lars, payable  to  the  plaintiff  one  day  after  date,  and  upon 
an  account  for  goods  sold  and  money  advanced  by  the 
plaintiff  to  the  defendant  prior  to  the  commencement  of  the 
action,  which  was  on  July  31,  1875.  The  amount  claimed 
on  the  account  is  nine  hundred  and  fifty-eight  dollars  and 
seventy-five  cents.  The  defendant  admits  an  original  in- 
debtedness of  nearly  the  amount  claimed,  but  pleads  pay- 
ment and  counter-claims.  The  plaintiff  demurred  to  the 
answer  on  the  general  ground  that  the  facts  stated  therein 
did  not  constitute  any  defense  to  the  action,  and  the  de-r 
marrer,  as  to  the  counter-claims,  was  sustained.  The  de- 
fendant declining  to  amend,  plaintiff  had  judgment  and  the 
defendant  appeals.  The  only  question  to  be  decided  is 
whether  the  court  erred  in  sustaining  the  demurrer.  The 
terms  of  the  order  in  question  are  not  very  definite,  and 
there  is  a  difference  of  opinion  between  counsel  as  to  what 
portious  of  the  answer  were  held  to  be  insufficient.  It  will 
not  be  necessary,  however,  to  give  any  precise  construction 
to  the  order,  as  we  are  of  opinion  it  is  erroneous  in  sustain- 
ing the  demurrer  to  the  extent  to  which  respondent  admits 
it  was  sustained. 

Among  other  matters,  the  defendant  alleges  that  on  the 
twenty-seventh  of  May,  1874,  he  and  the  plaintiff  entered 
into  a  copartnership  in  the  business  of  operating  a  saw-mill 
near  Verdi,  on  the  Truckee  river,  and  that  a  part  of  their 
agreement  was  that  the  plaintiff  was  to  "furnish  supplies  of 
goods,  wares  and  merchandise  from  the  store  of  plaintiff  to 
defendant,  and  for  such  partnership  business,  at  said  mill^ 
and  take  his  pay  for  such  goods,  wares  and  merchandise 
ont  of  the  sales  of  lumber  and  other  produce  of  said  mill, 
and  also  to  take  the  amount  of  principal  and  interest  of  de- 
fendant's note,  then  due  and  owing  from  defendant  to 
plaintiff,  out  of  the  lumber  and  produce  of  said  mill,  in 
kind,  as  plaintiff  needed  the  same,  or  out  of  the  proceeds  of 
sales  of  such  lumber  and  produce  of  said  mill."    It  is  al- 
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leged  that  under  this  agreement  they  entered  upon  and  con- 
tinued to  carry  on  said  copartnership  operations  from  May 
27,  1874,  to  January  5,  1875,  and  that  out  of  said  partner- 
ship operations  defendant  paid  to  plaintiff,  over  and  ahove 
his  share  the  sum  of  one  thousand  dollars  on  the  note  and 
account  sued  on. 

For  a  further  and  separate  defense,  it  is  alleged  that  the 
parties  entered  into  the  partnership  above  mentioned  and 
that,  after  paying  all  debts  and  expenses,  plaintiff  had  re- 
ceived over  and  above  his  share  of  the  proceeds  of  the  part- 
nership business  one  thousand  dollars  of  the  share  of  the 
defendant;  "that  the  plaintiff  is  utterly  insolvent  and  very 
largely  indebted  over  and  above  the  value  of  all  and  any 
property  owned  by  him  that  is  not  exempt  from  execution, 
and  if  defendant  were  compelled  to  pay  the  amount  of  plaint- 
iff's demands  against  the  defendant,  he  (defendant)  wonld 
be  unable  to  collect  his  demands  due  him  by  reason  of  said 
partnership  transactions  aforesaid,  and  would  be  irreparably 
injured,  and  defendant  therefore  prays  that  the  indebted- 
ness of  plaintiff  to  this  defendant,  on  account  of  such  part- 
nership transactions,  be  ascertained  and  be  allowed  to  this 
defendant  as  an  offset  and  counter-claim  to  plaintiff's  de- 
mands against  defendant  that  shall  be  found  due  in  this  suit 
to  plaintiff  from  defendant." 

For  a  further  and  separate  defense  to  the  action,  the  de- 
fendant alleges  that  on  the  twenty-seventh  of  May,  a.d. 
1874,  ho  was  the  owner  of  the  saw-mill  above  mentioned 
and  also  of  certain  water  rights  appurtenant  thereto,  the 
whole  of  the  value  of  five  thousand  dollars;  that,  in  consid- 
eration of  the  plaintiff's  entering  into  the  written  agreement 
hereinafter  set  forth,  he  on  that  day  sold  and  conveyed  to 
the  plaintiff  an  undivided  half  of  said  property,  and  that  the 
plaintiff  thereafter  occupied  and  possessed  it  in  common 
with  him.  The  contract  executed  by  plaintiff  in  consider- 
ation of  this  sale  was  as  follows: 


"This  agreement,  made  this  twenty-seventh  day  of  May, 
in  the  year  of  our  Lord  1874,  between  J.  P.  Foulks,  of 
Washoe,  State  of  Nevada,  party  of  the  first  part,  and  B.  F. 
lihodes,  of  the  county  and  state  aforesaid,  party  of  the  sec- 
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oncl  part:  The  said  J.  P.  Foulks,  party  of  the  first  part,  for 
and  in  coDsideration  of  qaitclaim  deed  from  the  said  B.  F, 
Ehodes  of  the  undivided  half  of  the  following  described 
property,  *  *  *  agrees  to  construct  or  build  a  substan- 
tial y  dume  of  planks,  the  sides  to  be  one  and  one-half 
inches  thick,  one  side  to  be  twenty  inches  wide  and  the 
other  twenty-one  and  one-half  inches;  said  flume  to  be  built 
from  the  said  Proctor  mill  to  the  road  running  on  the  north 
side  of  William  Merrill's  field,  near  the  Truckee  river, 
Washoe  county,  Nevada;  said  flume  to  be  completed  on  or 
before  September  25,  1874.  The  undivided  one-half  of 
said  flume,  also  one-half  of  the  water  running  through  said 
flame,  shall  be  the  property  of  the  said  B.  F.  Bhodes;  the 
said  J.  B.  Foulks  to  secure  the  right  of  way  for  a  flume 
from  the  Truckee  river  to  the  depot  near  Verdi.  The  above 
property  shall  be  the  company  property  of  the  said  J.  P. 
Foulks  and  B.  F.  Ehodes.  J.  P.  Foulks. 

"B.  F.  Ehodes." 

The  breach  of  this  contract  by  the  plaintiff  is  alleged  and 
damages  claimed  therefor  in  an  amount  more  than  equal  to 
the  demands  sued  on. 

Whether  the  order  sustaining  the  demurrer  applies  to  the 
first  of  these  defenses  is  a  point  in  dispute,  but  it  is  con- 
ceded that  it  applies  to  the  last  two.  If  it  did  apply  to  the 
first,  it  was  in  so  far  erroneous,  for  the  reason  that  the  alle- 
gations of  that  count  amount  substantially  to  this :  That  the 
plaintiff  agreed  to  put  in,  as  a  part  of  his  contribution  to 
the  capital  stock  of  the  partnership  about  to  be  formed,  the 
note  of  defendant,  then  due  and  payable,  and  the  supplies 
which  are  the  subject  of  the  account  sued  on.  If  the  facts 
alleged  are  true,  as  the  demurrer  confesses  them  to  be,  it 
does  not  lie  in  the  mouth  of  the  plaintiff  to  object  that 
the  defendant  cannot  be  allowed  to  plead  an  unsettled  part- 
nership account  as  a  counterclaim  to  a  demand  which  is 
independent  of  the  partnership  and  the  subject  of  an  action 
at  law  between  the  partners.  The  answer  to  this  proposi- 
tion is  obvious.  The  demands  sued  on  are  not  independent 
of  the  partnership.  By  the  express  agreement  of  the 
plaintiff  they  are  a  part  of  the  partnership  affairs,  and  can- 
not be  settled  except  through  a  settlement  of  the  partnership 
affairs.     The  objection  of  the  respondent,  that  the  agree- 
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ment  that  the  note  should  be  paid  out  of  the  avails  of  the  part- 
nership business  was  invalid  as  an  attempt  to  vary  by  parol 
the  terms  of  a  written  instrument,  is  not  sustained  by  the  au- 
thorities referred  to.  They  all  relate  to  parol  agreements 
which  are  contemporaneous  with  the  execution  of  the  writ- 
ten agreement,  and  which  are  intended  to  change  its  effect. 
Here  was  nothing  of  the  kind.  The  note  in  question  was 
then  due  and  payable,  and  on  a  new  consideration,  i.  e.,  the 
formation  pf  the  partnership,  plaintiff  agreed  that  it  might 
be  paid  in  a  particular  way,  by  crediting  him  with  so  much 
in  the  partnership  accounts.  This  was  the  effect,  if  not  the 
terms,  of  the  parol  agreement.  It  was  not  a  variation  of 
the  written  agreement,  but  a  satisfaction  of  it. 

We  will,  however,  consider  the  demurrer  more  particu- 
larly with  reference  to  the  second  and  third  defenses  above 
stated. 

This  is  an  action  arising  upon  contract,  and  therefore 
aiiy  other  cause  of  action  arising  also  upon  contract,  and 
existing  at  the  commencem.ent  of  the  action,  is  a  good  coun- 
ter-claim. (Comp.  L.,  1,110.)  If  the  second  and  third  de- 
fenses set  forth  causes  of  action  existing  at  the  commence- 
ment of  the  action,  it  cannot  of  course  be  denied  that  they 
are  causes  of  action  arising  upon  contract.  The  respondent 
contends  that  they  do  not  show  causes  of  action  existing 
at  the  commencement  of  this  action,  because  they  embrace 
the  {iartnership  affairs  of  the  plaintiff  and  defendant,  and  it 
does  not  appear  that  there  has  ever  been  any  settlement  of 
the  partnership  accounts,  or  even  a  dissolution  of  the  co- 
partnership, or  any  reason  for  a  court  of  equity  to  decree  a 
dissolution.  It  is  true  the  answer  does  not  show  any  set- 
tlement of  the  partnership  accounts,  and  there  is  no  express 
allegation  that  the  partnership  has  been  dissolved,  though 
the  allegation  that  the  partnership  business  was  carried  on 
from  May  27,  1874,  to  January  5,  1875,  might  warrant  the 
inference  that  it  was  dissolved  at  the  latter  date.  But, 
however  this  may  be,  the  authorities  are  conflicting  upon 
the  question  whether  a  balance,  which  it  is  claimed  will  be 
found  due  on  the  settlement  of  a  partnership  account,  can 
be  pleaded  by  one  partner  as  a  counter-claim  to  an  indi« 
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vidual  demand  of  Lis  copartner,  even  where  the  partnership 
liAs  been  dissolved  before  the  action  was  commenced. 
Gage  v.  Angell  (8  How.  Pr.,  325),  affirms  the  proposition, 
and  Ives  v.  Miller  (19  Barb.  197),  denies  it.  The  reasoning 
of  the  former  decision  is  more  satisfactory  and  more  in  con- 
sonance with  the  spirit  of  the  code  than  that  of  the  latter 
one;  but  it  is  unnecessary  to  decide  in  this  case  which  lays 
down  the  law  correctly.  Taking  the  latter  for  authority,  it 
is  conclusive  against  the  respondent.  The  court  say  (p. 
202):  "There  are  cases  of  natural  equity,  irrespective  of 
any  statute,  where  the  court  will  interfere.  If  the  plaintiff, 
on  final  settlement,  will  be  indebted  to  the  defendant,  and 
is  insolvent,  and  defendant,  therefore,  in  danger  of  losing 
what  may  be  so  found  due  to  him,  the  latter  would  be  en- 
titled to  relief  by  a  cross-action,  if  not  by  a  proper  answer 
in  this,  on  the  ground  of  his  peculiar  equity." 

The  expressions  here  quoted  were  perhaps  obiter  in  that 
case,  but  they  are  well  warranted  by  the  decisions  referred 
to,  and  they  express  our  opinion  on  the  question  under  con- 
sideration. Admitting  that  the  claim  of  the  defendant 
arising  out  of  the  unsettled  partnership  accounts  could  not 
be  properly  pleaded  as  a  set-off  to  the  claims  of  the  plaint- 
iff, there  are  facts  stated  which  would  entitle  defendant  to 
maintain  a  cross-action.  He  shows  that  the  plaintiff  is  in- 
solvent and  that  he  will  never  be  able  to  collect  what  will 
be  due  him  on  settlement  of  the  partnership  accounts;  in 
short,  that  he  will  be  irreparably  damaged  by  being  com- 
pelled to  pay  plaintiff's  demands.  It  m>;^kes  no  difference, 
therefore,  whether  the  partnership  was  dissolved  or  not  be- 
fore the  commencement  of  this  action.  The  insolvency  of 
the  plaintiff,  and  the  fact  that  he  will  be  found  indebted, 
which  are  plainly  alleged,  afford  good  grounds  for  invoking 
the  equitable  powers  of  the  court  to  settle  the  partnership 
accounts  before  trying  the  legal  issues  involved  in  the  case. 

The  third  defense  does  not  involve  the  partnership  affairs. 
It  is  nowhere  alleged  that  the  plaintiff  and  defendant  were 
partners  in  any  business  except  the  running  of  the  saw- 
mill. The  plaintiff,  it  is  true,  acquired  his  half  interest  in 
the  saw-mill  in  consideration  of  executing  the  written  agree- 
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ment,  the  breach  of  which  is  the  subject  of  the  third  de- 
fense; but  the  agreement  to  operate  the  mill  as  partners  was 
entirely  distinct  from  the  written  agreement,  and  the  latter 
is  just  as  independent  of  the  former  as  it  would  have  been 
if  it  had  been  a  promissory  note  for  two  thousand  five  hun- 
dred dollars,  instead  of  an  agreement  to  build  a  Y  flume. 
The  agreement  to  build  the  flume  and  convey  one-half  of  it 
to  the  defendant  when  completed  was  the  purchase-price  of 
a  half  interest  in  the  mill,  and  the  plaintiff  is  liable  to  the 
defendant  for  a  breach  of  that  agreement,  just  as  he  would 
have  been  liable  on  his  promissory  note.  It  may  be  that 
the  last  clause  of  the  written  agreement  would  be  construed 
as  a  stipulation  that  the  parties  would  operate  the  flume  as 
partners;  but  if  so,  it  was  a  stipulation  which  could  only 
take  effect  on  the  completion  of  the  flume,  and  the  allega- 
tion is  that  the  flume  never  was  completed.  The  damages 
which  the  defendant  has  sustained  by  reason  of  the  failure 
of  the  plaintiff  to  fulfill  his  agreement  to  build  the  flume 
may  not  only  be  ascertained  without  settling  the  accounts 
of  the  saw-mill  business,  but  could  not  properly  be  brought 
into  those  accounts.  (Par.  on  Part.  276;  CoUyer  on  Part., 
sees.  269,  270,  271.) 

The  judgment  of  the  district  court  is  reversed  and  the 
case  remanded  for  further  proceedings,  in  accordance  with 
the  views  herein  expressed. 


[No.  810.J 

MILES  QUILLEN,  Respondent,  v.  G.  W.  AENOLD  and 

LOUIS  SULTAN,  Appellants. 

Amendments  to  Flkadinos— Change  of  Pabtirs — Release  of  Subetiks.— 
Where  au  attachment  was  issued  in  a  suit  commenced  by  M.  Q.  and  J. 
D.,  administrator  of  the  estate  of  E.  D.,  deceased,  against  S.,  and  the 
defendant  gave  an  undertaking  to  release  the  attachment,  .and  there- 
after  the  p]ainti£fs,  without  the  knowledge  of  the  sureties,  were  allowed 
to  discontinue  the  suit  against  J.  D.,  and  to  continue  the  suit  as  M.  Q>» 
surviving  partner  of  the  late  firm  of  Q.  &  D.:  Ilddf  that  under  the  aver- 
ments in  the  pleadings  as  set  forth  in  the  opinion  of  the  court,  the  par- 
ties and  the  cause  of  action  were  so  changed  by  the  amendments  as  to 
release  the  sureties  from  ail  liability  on  their  undertaking.  (Hawlet,  C. 
J.,  dissenting*) 
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SuBviviNO  Pabtneb— BiOHT  07  AcTzoN. — A  snrviviiig  partner  is  entitled  to  sue 
in  his  representative  capacity  for  the  amount  due  the  partnership,  and 
in  his  ov^n  name  for  the  amount  due*to  himself  individually.  The 
respective  demands  may  be  united  in  the  same  action,  but  should  be 
separately  stated. 

LzABiLiTT  ov  SuBETnes.— The  sureties  upon  an  undertaking  for  the  release 
of  an  attachment  are  only  bound  to  the  extent  of  their  obligation;  they 
have  the  right  to  stand  upon  the  very  terms  of  their  contract,  and  if 
it  has  been  changed  "without  their  knowledge  or  consent,  they  are  re- 
leased from  all  liability. 

Ahkndhekt  ov  PiiEADiNOs — ^RioHTs  OF  Thibd  Pabties.  —  Courts  have  the 
power,  under  the  provisions  of  section  68  of  the  civil  practice  act,  as  be- 
tween the  parties  to  a  suit,  in  furtherance  of  justice,  to  amend  the 
pleadings  by  adding  to,  or  striking  out,  the  names  of  parlies  plaintiff  or 
defendant;  but  this  power  cannot  be  exercised  so  as  to  change  the  rights 
and  liabilities  of  third  parties. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 
The  facts  are  stated  in  the  opinion. 

Robert  M.  Clarke,  for  Appellant: 

I.  No  judgment  could  have  been  recovered  upon  the  origi- 
nal complaint.  Neither  of  the  parties  plaintiff  could  main- 
tain the  action,  nor  could  they  maintain  it  jointly. 

As  to  that  part  of  the  demand,  if  any,  which  arose  before 
the  death  of  Edward  Donahue,  it  must  be  recovered  by 
Qaillen  as  surviving  partner  for  the  benefit  of  the  copart- 
nership. (Prob.  Act,  sec.  200;  1  C.  L.  680.) 

As  to  that  part  which  arose  after  Edward  Donahue's 
death,  the  estate  of  Donahue  had  no  interest  in  it.  (Tomp^ 
kins  v.  Weeksy  26  Cal.  60.)  No  such  amendment  as  was 
made  in  this  case  is  legally  admissible.  {Little  v.  Virginia  & 
Gold  Hill  JV.  Co.,  9  Nev.  317.)  The  case  after  amendment 
was  substantially  and  materially  different  from  the  case  be- 
fore amendment,  and  by  the  amendment  a  recovery  was 
made  certain  where  before  none  was  possible. 

II.  The  amendment  operated  to  discharge  the  sureties 
from  liability.  (Drake  on  Attach.,  sec.  325,  325a;  Han  is  y. 
Taylm\  3  Sneed.  536;  Willis  v.  Crocker,  1  Pick.  204;  Fair- 
field  V.  Baldwin,  12  Pick.  388;  Andre  v.  Fitzhugh,  18  Mich. 
93;  Moulton  v.  Chapin,  28  Me.  505;  Fullerton  v.  Campbell, 
25  Penn.  St.  345.) 
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Geo.  S.  Sawyet\  also  for  Appellant: 

I.  Sureties  are  bound  only  by  the  strict  letter  of  their  con- 
tract, and  this  must  be  construed  striciisimie  Juris  in  favor 
of  the  sureties,  and  their  liability  cannot  be  changed  with- 
out their  consent  either  by  agreement  between  the  princi- 
pals or  by  operation  of  law.  (2  Pars,  on  Con.  15,  sec.  5  et 
seq,;  Chitty  on  Con.  529  el  seq.;  Miller  v.  Stewati,  9  Wheaton, 
680-920;  6  U.  S.  Sup.  Ct.  Rep.  234  et  seq.;  Tarpey  v.  SliU- 
lenberger  et  al.,  10  Cal.  39C;  People  v.  Buster,  11  Cal.  215: 
Bragg  V.  Sliain,  49  Cal.  131;  Mitchumx.  Stanton,  et  al.,  49 
Cal.  302;  McDonald  y.  Felt  etal.,  49  Cal.  354;  2  Amer.  L, 
Cases,  374  393;  Walsh  v.  Bailie,  10  John.  180;  Bean  v. 
Parker  et  ah,  17  Mass.  591;  Wright  v.  Johnson,  8  Wend. 
512;  2  Timing.  &  Shear.  Pr.  1060;  Potter  v.  Balcer  et 
al.,  4  Paige.  Ch.  290;  SJiawY.  Lawrence,  14  How.  Pr.  94.) 

II.  A  complaint  cannot  be  amended  so  as  to  change  the 
parties  or  change  the  cause  of  action  either  by  stipulation 
of  parties  or  by  order  of  court.  (Tillinghast  &  Shearman's 
Pr.  1046;  1  Van  Sanvoort's  Plead.  806;  Davis  v.  Mayor  of 
N.  r.,  14  N.  Y.  606;  Little  v.  G.  H.  W.  Co.,  9  Nev.  317; 
Tormey  v.  Pierce,  49  Cal.  306.)  A  plaintiflf  cannot  be  created 
by  law  where  none  exists  in  fact  in  the  action.     (4  Nev.  42.) 

That  there  was  an  entry  change  of  parties  plaintiff  in  which 
the  bond  under  consideration  was  given  is  admitted  through 
the  whole  course  of  the  proceeding's  in  the  case.  Else,  why 
should  they  have  sought  to.  A  discontinuance  vacates  all 
provisional  remedies.  (See  2  Tillinghast  &  Shearman's  Pr. 
335,  and  cases  there  cited.  A  change  of  capacity  is  the  same 
as  a  change  of  persons.  (1  Chitty  on  Plead.  1419;  Merritt 
V.  Seaman,  2Selden,  168  and  cases  cited  in  opinion;  IVrtgld, 
receiver,  v.  Joy,  11  How.  36;  Warden  et  al.,  adirCr  v.  Worih- 
ington,  adm^r,  2  Barb.  368;  Ogdenburg  Bank  v.  VanBenssdaer, 

6  Hill.  240;  Holmes  v.  i)'C'amp,  IJohn.  33;  Demott  v.  Meld, 

7  Cow.  58.) 

Ellis  &  King,  for  Bespondent: 

The  action  did  not  abate,  and  the  property  attached  would 
have  still  been  held  to  secure  any  judgment,  and  the  under- 
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taking  sued  upon,  stands  exactly  in  place  of  the  property 
discliarged,  and  is  liable  where  it  would  have  been  liable. 
The  amendment  desired  by  plaintiff  having  been  made  by 
consent,  does  not  dissolve  or  affect  the  attachment  or  its  lien. 
If  the  undertaking  in  question  could  be  sued  upon  in  the 
case  at  bar,  it  was  certainly  competent  and  admissible  tes- 
timony, together  with  the  judgment-roll  in  the  action  in 
which  the  undertaking  was  given,  as  tending  to  prove  plaint- 
iff's case. 

Bishop  &  Sabin  and  A.  B.  &  W.  J,  O" Dougherty^  also  for 
Bespondent: 

I.  If  the  party  giving  the  bond  fails  to  recover  judgment, 
or  the  same  is  forfeited  by  the  failure  of  the  party  giving 
the  same,  to  comply  with  all  of  its  conditions,  the  liability 
of  the  sureties  attach  at  once,  and  the  party  for  whose  pro- 
tection the  bond  was  given  may  sue  at  once.  (Drake  on  At- 
tach., sees.  155-166;  JoTiea  v.  Chilcb,  8  Nev.  121;  Webhv. 
Pond,  19  Wend.  423;  Chase,  AdnCr,  v.  Hinman,  8  Id.  455; 
EochfellerY.  Donnelly,  8  Cow.  639;  Gilb&i  v.  Wiman,  1  Com. 
550;  Ball  v.  Gardner,  21  Wend.  270.) 

In  this  case  the  plaintiff  was  one  of  the  original  obligees 
in  the  bond,  and  he,  succeeding  to  the  interest  of  all,  can 
sue  in  his  own  name  to  recover  the  penalty.  (Summers  v. 
Parish  et  al.,  10  Cal.  347;  Brader  v.  PurkeU,  13  Cal.  588; 
LoRy  V.  Wise,  28  Cal.  539.) 

II.  The  bond  given  to  release  property  attached,  stands 
in  lieu  of  the  property  that  is  released,  and  therefore  the 
defendant  in  the  original  suit  being  liable  for  judgment,  his 
bondsman  having  released  the  property  that  was  held  by 
attachment,  the  bondsman  became  liable  according  to  the 
intent  and  spirit  of  the  bond,  and  must  pay  this  judgment. 
{Eeyneman  v.  Eder  et  ah,  17  Cal.  434.) 

III.  The  bond  being  given  to  seoure  the  payment  of  any 
judgment  to  be  rendered  in  favor  of  plaintiff,  the  real  party 
in  interest  may  sue,  etc.,  in  his  own  name.  {Curiae  v.  Pack" 
ard,  29  Cal.  199;  Prad^i^  v.  Purkett,  13  Id.  589;  Taaffe  v.  jBo- 
mithd,  7  Id.  518;  Baker  v.  BaHol,  7  Id.  553;  McMillan  v. 
Dam,  18  Id.  339.) 
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By  the  Court,  Beattt,  J. : 

This  is  a  suit  upon  an  undertaking  executed  by  the  de- 
fendants as  sureties  in  order  to  procure  the  discharge  of  an 
attachment  which  had  been  levied  on  the  goods  of  John  A. 
Steele,  the  defendant,  in  an  action  entitled  as  follows: 
*' Miles  QuUlen  and  John  Donahue^  Administrator  of  (he  Estate 
of  Edward  Donahue,  deceased,  plaintiffs,  v.  John  A.  Steele,  de- 
fendant.^' 

The  complaint  alleges  the  pendency  of  the  former  action, 
the  levy  of  the  attachment  on  the  goods  of  Steele,  the  exe- 
cution of  the  undertaking  by  defendants,  the  discharge  of 
the  attachment  in  consequence  thereof,  the  recovery  of 
judgment  against  Steele,  the  return  of  execution  thereon 
unsatisfied,  demand  on  the  sureties,  and  their  refusal  to 
pay,  etc. 

The  defendants  admit  the  execution  of  the  undertaking; 
but  deny  the  breach  alleged.  Their  defense  is  that  the 
parties  and  the  cause  of  action  in  the  former  suit  were 
changed  without  their  consent,  and  that  no  judgment  was, 
in  fact,'  ever  recovered  upon  the  cause  of  action  stated  in 
the  complaint  upon  which  the  attachment  issued. 

The  plaintiflf  having  recovered  a  judgment  in  the  district 
court,  the  defendants  moved  for  a  new  trial  upon  the  ground, 
among  others,  that  the  decision  of  the  court  was  not  sus- 
tained by  the  evidence,  in  this:  "That  the  evidence  shows 
and  proves  that  there  is  no  judgment  on  record  or  other- 
wise in  the  action  in  which  the  bond  sued  upon  was  given." 
The  motion  for  a  new  trial  was  overruled,  and  the  appeal  is 
from  that  order  as  well  as  from  the  judgment.  The  ques- 
tion is  thus  presented  for  our  consideration,  whether  there 
was  such  a  change  of  the  parties  and  of  the  cause  of  action 
in  the  suit  against  Steele  as  to  discharge  these  defendants 
from  liability  as  sureties  on  the  undertaking  given  to  release 
his  goods  from  attachment.  To  determine  this  question  it 
will  be  necessary  to  compare  the  original  complaint,  which 
was  on  file  at  the  date  of  the  execution  of  the  undertaking, 
with  the  amended  complaint  upon  which  the  judgment  was 
rendered.     The  first  was  as  follows:    "Miles  Quillen  ami 
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John  Donahue,  administrator  of  the  estate  of  Edward  Don- 
ahue, deceased,  the  plaintiffs  in  the  above  entitled  action, 
complaining  of  John  A.  Steele,  the  defendant  in  said  action, 
allege :  First.  That  the  said  plaintiff,  John  Donahue,  is  ad- 
ministrator of  the  estate  of  Edward  Donahue,  deceased,  late 
of  said  Lincoln  county,  duly  appointed,  qualified  and  acting 
as  such  administrator;  that  prior  to  the  death  of  said  Ed- 
ward Donahue,  the  said  Miles  Quillen  and  Edward  Don- 
ahue were  partners  in  business  at  Pioche,  in  said  county, 
and  doing  business  under  the  firm  name  and  style  of  Don- 
ahue &  Quillen;  that  since  the  death  of  said  Edward  Don- 
ahue, the  said  plaintiff.  Miles  Quillen,  and  the  said  plaintiff, 
John  Donahue,  as  such  administrator,  have  and  do  now 
continue  and  carry  on  the  business  heretofore  carried  on  by 
said  firm  of  Donahue  &  Quillen  under  said  firm  name  and 
style  at  Pioche  aforesaid;  that  between  the  fifteenth  day  of 
August,  A.D.  1871,  and  the  third  day  of  December,  a.d. 
1874,  the  said  defendant  became  and  was  indebted  to  these 
plaintiffs  in  the  sum  of  one  thousand  seven  hundred  and 
eighty-three  dollars  and  forty  cents,  gold  coin,  and  on  an 
account  for  goods,  wares  and  merchandise,  consisting  ^  *  * 
and  for  money  loaned  and  advanced  by  plaintiffs  to  defend- 
ant at  his  special  instance  and  request,"  etc. 

This  complaint  was  filed  December  10,  1874,  and  the  fol- 
lowing day  the  defendants  herein  executed  their  undertak- 
ing, the  material  portion  of  which  is  as  follows:  **Now, 
therefore,  we,  the  undersigned,  residents,  etc.,  in  consider- 
ation of  the  release  from  attachment  of  all  the  property  at- 
tached, and  the  discharge  of  said  attachment,  do  hereby 
jointly  and  severally  undertake  in  the  said  sum  of  two  thou- 
sand six  hundred  and  ten  dollars  and  eighty  cents,  gold 
coin,  and  promise  that  in  case  the  said  plaintiffs  recover 
judgment  in  the  said  action,  the  said  defendant  will,  on  de- 
maud,  pay  to  the  said  plaintiffs,  not  exceeding  the  said  sum 
of  two  thousand  six  hundred  and  ten  dollars  and  eighty 
cents." 

Afterwards,  on  March  17,  1875,  the  following  stipulation 
was  entered  into  by  the  parties  to  the  action,  without  the 
knowledge  or  consent  of  the  sureties:    "It  is  hereby  stipu- 
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lated  that  the  plaintiffs  in  the  above-entitled  action  have  to 
and  including  Thursday,  the  twenty-seventh  day  of  March, 
A.D.  1875,  to  file  an  amended  complaint  in  the  above-en- 
titled action  discontinuing  as  to  John  L.  Donahue,  admin- 
istrator, etc.,  and  amending  in  such  other  respects  as  the 
plaintiff  may  see  fit." 

In  pursuance  of  this  stipulation,  a  new  complaint  was 
filed  as  follows :  **  Miles  Qaillen,  surviving  partner  of  the 
late  firm  of  Quillen  &  Donahue^  plaintiffs,  v.  John  A,  Steele, 
defendant. 

''  A.nd  now  comes  the  plaintiff  above  named,  by  leave  of 
court  first  had  and  obtained^  and  files  this  amended  com- 
plaint and  discontinues  as  to  the  said  John  L.  Donahue, 
administrator,  etc.,  heretofore  joined  in  this  action,  and 
alleges: 

**  That,  on  the  tenth  day  of  February,  A.  D.  1873,  and  for 
more  than  two  years  prior  thereto,  the  plaintiff  and  one  Ed- 
ward Donahue  were  partners,  doing  business  as  merchants 
and  traders  at  Pioche,  in  said  Lincoln  county,  under  the  firm 
name  and  style  of  Quillen  &  Donahue;  that  the  said  Edward 
Donahue,  oue  of  the  partners  of  said  firm,  died  at  Pioche 
aforesaid  on  or  about  the  eleventh  day  of  February,  A.  d. 
1873,  leaving  this  plaintiff  the  sole  survivor  of  the  said 
firm  of  Quillen  &  Donahue;  that,  as  such  surviving  partner 
of  said  firm,  this  plaintiff  has  had  the  care,  custody  and 
control  of  the  business  of  the  said  late  firm,  and  the  assets 
thereof,  and  has,  under  the  said  firm  nlEime,  carried  on  the 
business  of  said  late  firm,  and  is  now  so  conducting  the 
same  and  settling  up,  closing  up  the  business  of  said  late 
firm;  that,  between  the  first  day  of  August,  A.  D.  1871,  and 
the  third  day  of  December,  a.d.  1874,  the  said  defendant  be- 
came and  was  indebted  to  this  plaintiff,  as  such  surviving 
partner  of  said  firm,  in  the  sum  of  eight  hundred  and  five 
dollars  and  ninety  cents,  in  gold  coin,  for  and  on  account 
of  goods,  wares  and  merchandise,  consisting,  etc.,  by  said 
late  firm  and  by  this  plaintiff  as  such  surviving  partner 
thereof,  between  said  last  mentioned  dates,  sold  and  deliv- 
ered to  said  defendant  at  his  special  instance  and  request, 
at" — etc. 
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There  is  a  second  count  for  money  lent  and  paid,  laid  out 
and  expended  by  the  firm,  and  by  the  survivor,  between 
the  same  dates,  making  the  aggregate  sum  for  which  judg* 
ment  is  demanded  the  same  as  was  claimed  in  the  original 
complaint. 

This  amended  or  new  complaint  was  answered  by  the  de- 
fendant, and  the  case  was  tried  and  judgment  rendered  on 
the  issues  raised  by  the  amended  complaint  and  answer. 

The  appellants  contend  that  the  cause  of  action  described 
and  set  forth  in  the  original  complaint  was  entirely  distinct 
and  different  from  the  cause  of  action  upon  which  the  judg- 
ment was  recovered.  They  claim  that  what  is  called  an 
amended  complaint  was  in  reality  a  complaint  in  a  new  suit; 
that  no  such  amendment  would  have  been  possible  except  for 
the  stipulation  of  the  parties,  which  they  never  consented  to, 
and  which  does  not  bind  them,  though  it  may  bind  the 
parties  to  it.  They  insist  that  their  undertaking  had  reference 
only  to  the  cause  of  action  stated  in  the  original  complaint; 
that  they  bound  themselves  only  "  in  case  the  said  plaint- 
iffs recover  judgment  in  the  said  action,"  and  that  they  are 
not  bound  because  one  of  said  plaintiffs  has  recovered 
judgment  in  what  is  substantially  another  action. 

The  respondent,  on  the  other  hand,  contends  that  the 
cause  of  action  stated  in  the  amended  complaint  was  the 
same  as  that  stated  in  the  original  complaint;  that  the  same 
proof  would  have  supported  either,  and  that  the  amend- 
ments might  properly  have  been  allowed,  even  without  the 
stipulation  above  quoted. 

We  have  no  doubt,  looking  to  the  original  and  amended 
complaints  and  the  subsequent  proceedings  in  the  case,  that 
the  pleader  who  drew  the  original  complaint  intended  to 
state  the  same  cause,  or  rather  causes  of  action,  as  those 
upon  which  judgment  was  recovered.  But  we  have  just  as 
little  doubt  that  he  failed  to  do  so.  The  facts  were  un- 
doubtedly that  the  firm  of  Quillen  &  Donahue  had,  during 
the  lifetime  of  Edward  Donahue,  sold  goods  and  advanced 
moneys  to  and  for  Steele,  and  that  after  the  death  of  Ed- 
ward Donahue  the  surviving  partner  had  sold  other  goods 
and  advanced  other  moneys  to  and  for  Steele.  This  is  sub- 
VoL.  XII.— 16 


242  QunxEN  v.  Arnold.  [Sup.  Ct. 

Opinion  of  the  Court — Beatty,  J. 

stantiallj  wliat  is  averred  in  the  amended  complaint,  with 
which  we  must  presume  the  proofs  conformed.  The  right 
of  action  on  both  demands  was  in  Quillen  solely.  As  sur- 
viving partner  he  was  entitled  to  sue  in  his  own  name  and 
in  his  representative  capacity  for  the  amount  due  the  firm, 
and  was  at  liberty  to  unite  with  the  firm  debt  a  debt  due  to 
himself  individually.  (27  N.  H.  289.)  This  is  what  he 
finally  did  in  the  amended  complaint,  though  in  a  defective 
way;  for  he  describes  himself  throughout  as  surviving  part- 
ner, and  claims  to  recover  only  in  his  representative  capacity, 
whereas  he  should  have  stated  separately  the  indebtedness 
accruing  before  the  dissolution  of  the  firm  by  the  death  of 
Edward  Donahue  and  that  accruing  afterwards,  and  claimed 
the  first  in  his  representative  and  the  second  in  his  individ- 
ual capacity.  Defectively  as  it  is  drawn,  however,  it  is 
easy  to  understand  the  meaning  of  the  amended  complaint 
and  what  proof  would  have  been  required  to  support  it. 
But  it  seems  impossible  to  construe  the  original  complaint 
to  mean  the  same  thing  or  to  be  supportable  by  the  same 
proofs.  In  fact,  it  requires  a  totally  diflferent  construction, 
and  could  only  have  been  supported  by  the  proof  of  facts 
utterly  variant  from  those  stated  in  the  amended  com- 
plaint. To  prove  the  case  as  it  sood  at  the  time  the  under- 
taking was  executed  and  filed,  it  must  have  been  shown  that 
after  the  death  of  Edward  Donahue,  John  Donahue  and 
Quillen  formed  a  partnership  and  sold  goods  and  advanced 
money  to  Steele,  and  no  proof  of  the  sale  of  any  goods  or 
the  advance  of  any  money  before  the  death  of  Edward  Don- 
ahue would  have  been  admissible,  for  nothing  of  the  sort 
is  alleged,  and  it  was  a  leg«il  impossibility  that  John  Dona- 
hue could  have  any  joint  interest  with  Quillen  in  any  demand 
which  accrued  during  the  lifetime  of  Edward  Donahue. 
Under  the  new  complaint,  however,  it  Avas  admissible  to 
prove  an  indebtedness  accruing  to  Quillen  and  Edward  Don- 
ahue during  the  lifetime  of  the  latter.  Of  this  there  can  be 
no  question;  a  demand  could  be  proved  under  the  new  com- 
plaint Avhich  was  in  fact  and  in  law  entirely  distinct  from 
any  that  could  have  been  proved  under  the  origiual  com- 
plaint.    This  is  conceded;  but  it  is  contended  that  the  in- 
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tention  of  the  pleader  who  drew  the  original  complaint  to 
include  the  demand  accruing  to  Qaillen  and  Edward  Dona- 
hue was  manifest,  and  therefore  that  the  amendment  subse- 
qnentlj  made  worked  no  change  in  the  liability  of  the  sure- 
ties. In  the  light  of  subsequent  disclosures  it  may  appear 
that  the  pleader  intended  to  state  in  the  original  complaint 
the  same  cause  of  action  as  that  stated  in  the  amended 
complaint.  But  the  defendants  in  this  action  at  the  time 
thej  became  sureties  for  the  defendant  in  that  action  had 
not  the  benefit  of  the  subsequent  disclosures  to  aid  them  in 
arriving  at  the  meaning  the  original  complaint  may  have 
been  intended  to  express.  They  read  it  in  its  own  light  as 
a  statement  of  the  facts  constituting  the  cause  of  action, 
mi  not  as  the  statement  of  an  erroneous  theory  of  the  legal 
effect  of  other  facts  which  were  not  disclosed.  Thev  found 
it  stated  that  Steele  had  become  indebted  to  Quillen  and 
John  Donahue  on  account  of  goods  sold  and  money  ad- 
vanced by  them,  ** these  plaintiffs,"  and  they  w^ere  not 
bound  to  infer — they  had  no  reason  to  infer — that  the  de- 
mand was  really  for  goods  sold,  not  by  Quillen  and  John 
Donahue  after  the  death  of  Edward,  but  for  goods  sold  by 
Quillen  and  Edward  Donahue  during  Edward's  lifetime. 
They  may  have  known  that  John  Donahue  as  administrator 
had  no  right  and  no  business  to  enter  into  a  partnership 
with  the  survivor  of  his  intestate,  but  the  fact  that  he  had 
done  so  being  verified  they  had  a  right  to  believe  it.  The 
law  might  not  countenance  such  a  proceeding,  but  it  is  well 
known  that  many  things  are  actually  done  that  are  not 
strictly  according  to  law.  There  was  no  reason,  therefore, 
why  the  original  complaint  should  not  have  been  construed, 
according  to  its  plain  and  obvious  import,  as  the  statement 
of  a  cause  of  action  existing  in  favor  of  Quillen  and  Jolin 
Donahue.  If  so,  the  liability  of  these  defendants  was  ex- 
tinguished by  the  amendment  to  the  complaint;  for  there 
can  be  no  doubt  that  the  judgment  against  Steele  was  based, 
in  part  at  least,  upon  an  account  for  goods  sold  and  money 
advanced  by  Quillen  and  Edward  Donahue,  a  cause  of 
action  which  was  not  only  not  included  in  the  original  com- 
plaint, but  could  not  have  been  united  with  the  cause  of 
action  therein  stated. 
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The  law  does  not  permit  the  liability  of  a  surety  to  be 
changed  without  his  consent.  The  general  doctrine  on  this 
subject  is  very  clearly  stated  in  the  opinion  of  Storey,  J., 
in  the  case  of  Miller  t.  /Stewart,  (9  Wheat.,  702):  ''Nothing 
can  be  clearer,  both  upon  principle  and  authority,  than  the 
doctrine  that  the  liability  of  a  surety  is  not  to  be  extended 
by  implication  beyond  the  terms  of  his  contract.  To  the 
extent,  and  in  the  manner,  and  under  the  circumstances 
pointed  out  in  his  obligation,  he  is  bound,  and  no  further. 
It  is  not  sufficient  that  he  may  sustain  no  injury  by  a  change 
in  the  contract,  or  that  it  may  be  even  for  his  benefit.  He 
has  a  right  to  stand  upon  the  very  terms  of  his  contract,  and 
if  he  does  not  assent  to  any  variation  of  it,  and  a  variation 
is  made,  it  is  fatal."  To  the  same  effect  are  Myers  v.  Edge, 
(7  Term.  Eep.,  254),  and  Walsh  et  al\.  Bailie,  (10  Johns., 
181).  More  directly  in  point  is  the  case  of  Bean  v.  Parker, 
17  Mass.,  602.  That  was  scire  facias  against  the  sureties 
on  a  bail  bond.  The  defendants  pleaded  that  after  entry  of 
the  original  action  in  court,  there  being  another  action  pend- 
ing in  favor  of  the  defendants  against  the  plaintiff,  the 
parties  entered  into  a  rule  of  court  whereby  they  submitted 
the  two  actions,  and  all  demands  between  the  parties,  to  the 
determination  of  referees;  and  that  the  sum  for  which  judg- 
ment was  rendered  was  the  sum  reported  by  said  referees 
as  the  balance  of  all  demands  between  the  parties.  To  this 
plea  the  plaintiff  replied  that  the  sum  awarded  by  the  refer- 
ees was  part  of  the  same  sum  demanded  in  the  suit  in  which 
the  defendants  became  bail,  the  referees  having  only  de- 
ducted from  plaintiff's  claim  in  that  suit  part  of  the  cross- 
demand,  which  could  not  have  been  filed  in  set-off  or  given 
in  evidence  on  the  trial  of  the  action. 

If  this  replication  was  true,  it  showed  conclusively  that 
the  sureties  on  the  bail  bond  had  been  benefited  by  the 
reference  of  all  demands  between  the  parties.  The  judg- 
ment against  their  principal  was  for  a  part  only  of  what 
would  otherwise  have  been  recovered.  The  defendants,  by 
demurring  to  the  replication,  confessed  that  it  was  true,  and 
the  court  thereupon  decided:  "  When  one  becomes  bail  for 
another  he  is  responsible  only  for  the  demand  contained  in 
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the  suit  upon  which  the  principal  has  been  arrested.  An- 
other demand  cannot  be  substituted  or  added  without  de- 
feating the  contract  of  bail.  It  is  immaterial  whether  the 
substituted  demand  be  greater  or  less  than  the  one  con- 
tained in  the  writ.  The  bail  has  aright  to  say  m  hmc  fcedera 
veni,  and  no  other.  *  *  *  Nor  is  it  any  answer  to  say 
that  the  bail  has  gained  by  the  agreement  to  refer,  as  is 
alleged  in  the  replication  to  these  pleas,  for  this  will  make 
his  contract  of  bail,  which  ought  to  be  definite  and  certain, 
to  depend  upon  transactions  of  the  parties,  in  which  the 
bail  has  no  concern,  subsequent  to  his  entering  into  the 
contract,  and  put  him  to  the  inconvenience  of  {proving  facts 
which  may  be  entirely  beyond  his  reach.  When  he  enters 
into  his  contract  he  pledges  himself,  on  certain  contingen- 
cies, to  pay  what  may  be  recovered  in  the  usual  course  of 
law  in  the  action  to  which  his  bond  refers."  (See  also 
Langley  v.  Adams,  40  Maine,  125;  Hyer  et  al.  v.  Smith,  3 
Cranch  C.  C.  437;  Fairfieldv.  Baldwin,  12  Pick.  388;  Andre 
V.  tUzIniyh,  18  Mich.  93;  Fallerton  v.  Campbdi,  25  Fenn. 
St.  345.)  The  principle  announced  in  these  cases  is  well 
settled  and  is  perfectly  applicable  here. 

The  cases  cited  by  the  respondent  are  not  applicable.  No 
one  can  deny  that  a  court  has  the  power  to  amead  pleadings 
by  adding  or  striking  out  the  names  of  parties,  plaintiff  or 
defendant.  The  power  is  expressly  conferred  by  section  68 
of  the  practice  act.  But,  although  this  power  may  be  and 
is  very  liberally  exercised,  and  very  properly  so,  as  between 
the  parties  to  the  action  in  furtherance  of  justice,  it  cannot 
be  exercised  with  the  effect  of  changing  the  rights  and  lia- 
bilities of  third  parties.  No  case  has  been  brought  to  our 
attention,  and  we  think  none  can  be  found,  in  which  sure- 
ties have  been  held  liable  after  a  change  of  the  cause  of 
action. 

The  case  of  Lord  v.  Clark  (14  Pick.  223),  is  relied  on  as 
a  case  in  point  against  our  conclusion.  In  that  case,  the 
facts  stated  in  the  writ  were  that  Wilson  being  indebted  to 
Lord,  Holbrook  and  one  Bichardsou,  since  deceased,  part- 
ners, promised  Lord  and  Holbrook,  the  survivors,  etc.  It 
Avas  held,  and  properly  held,  that  striking  out  the  name  of 
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the  deceased  partner  did  not  release  Wilson's  bail.  The 
difference  between  that  case  and  this  is  that  no  ameudmeut 
in  that  case  was  actually  required  in  order  to  support  the 
judgment.  The  facts  were  stated  correctly,  and  it  appeared 
on  the  face  of  the  record  that  one  of  the  persons  named  as 
a  plaintiff  was  dead  and^  therefore,  that  his  name  was  merely 
surplusage. 

If,  in  this  case,  the  facts  had  been  correctly  stated— if, 
instead  of  averring  that  Quillen  and  John  Donahue,  as 
partners,  had  sold  goods  and  advanced  money  to  Steele,  it 
had  been  shown  that  the  goods  were  sold  and  the  mouej 
advanced  by  Quilleu  and  Edward  Donahue,  it  would  have 
appeared  from  the  face  of  the  complaint  that  John  Dod- 
abue  was  not  a  proper  party  to  the  action,  and  his  name 
might  have  been  stricken  out  without  changing  the  cause  of 
action.  The  case  in  14  Pickering  would  then  have  been  an 
authority  in  respondent's  favor. 

Tbe  other  cases  referred  to  are  liable  to  the  same  criti- 
cism. Either  they  were  not  actions  against  sureties,  or 
there  had  been  no  change  in  the  cause  of  action  with  refer- 
ence to  which  they  contracted. 

The  judgment  and  order  appealed  from  are  reversed,  and 
cause  remanded. 

Hawley,  C.  J.,  dissenting: 

'  The  material  questions  presented  in  this  case  are  whether 
there  was  such  a  change  of  parties  by  the  amendments  of 
the  complaint  as  to  introduce  any  new  or  different  cause  of 
action;  whether  the  testimony  offered  to  sustain  the  amended 
complaint  could  have  been  introduced  to  support  a  judg- 
ment under  the  original  complaint. 

It  is  well  settled  that  the  liability  of  a  surety  cannot  be 
extended  bevond  the  terms  of  his  contract.  Ho  is  bound 
only  to  the  extent  of  his  obligation.  It  is  not  always  essen- 
tial that  he  should  sustain  an  injury  by  the  change  in  the 
pleadings.  He  has  the  undoubted  right  to  stand  upon  the 
very  terms  of  his  contract,  and  if  without  his  consent  the 
contract  is  changed  he  is  released. 

The  original  complaint  in  the  suit  against  Steele  seems  to 


July,  1877.]  QuiLLEN  v.  Arnold.  247 

Opinion  of  Hawley,  G.  J.,  dissenting. 

Lave  been  drawn  in  a  very  perfunctory  manner.  If  the 
pleader  bad  given  the  matter  any  thought,  it  is  safe  to  assert 
that  no  such  pleadings  would  ever  have  been  filed.  The 
original  complaint  must  be  interpreted  without  reference  to 
subsequent  amendments.  So  interpreted,  what  is  the  cause 
of  action? 

If  the  complaint  is  susceptible  of  the  construction  that 
the  indebtedness  sued  for  was  due  and  owing  to  Miles 
Quillen  and  John  Donahue,  then,  of  course^  it  follows  that 
the  sureties  were  released  by  the  amendments  subsequently 
made  without  their  consent. 

The  averment  in  the  complaint  that  **  said  defendant  be- 
came and  was  indebted  to  these  plaintiffs,"  and  that  a  por- 
tion of  the  indebtedness  was  ''for  money  loaned  and 
advanced  by  plaintiffs  to  defendant,"  tends  to  support  the 
proposition  that  the  indebtedness  sued  for,  or  apart  thereof, 
was  due  and  owing  from  the  defendant  Steele  to  the  said 
Miles  Quillen  and  John  Donahue;  and,  in  the  absence  of 
other  averments,  the  language  used  might  be  conclusive  that 
such  was  the  cause  of  action.  It  is,  however,  the  duty  of 
this  court  to  examine  all  the  allegations  in  the  complaint  in 
order  to  determine  the  effect  and  meaning  of  any  particular 
clause.  When  so  examined,  I  think  it  becomes  apparent 
that  the  indebtedness  was  not  alleged  to  be  due  to  Miles 
Qnillen  and  John  Donahue  in  their  own  right  as  copartners, 
but  was  due  to  the  survivor  of  the  late  firm  of  Quillen  & 
Donahue;  that  Miles  Quillen  and  Edward  Donahue  com- 
posed that  firm,  and  that  John  Donahue  was  made  a  party 
to  this  suit  under  the  erroneous  impression  of  counsel  that, 
in  a  suit  to  recover  an  indebtedness  due  to  a  partnership 
after  the  death  of  one  of  the  copartners,  it  was  necessary  to 
make  the  administrator  of  such  deceased  partner  a  party 
plaintiff  to  the  action  with  the  surviving  partner.  It  is  con- 
sistent with  all  the  averments  in  the  complaint,  when  taken 
and  considered  together,  to  so  hold.  The  substantial  facts 
to  be  gathered  from  the  averments  in  the  complaint,  all  of 
which  are  more  or  less  imperfect,  are  that  between  certain 
specified  dates  the  defendant  became  and  was  indebted  to 
the  firm  of  Quillen  &  Donahue  in  the  sum  of  one  thousand 
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seven  hundred  and  eighty- tbree  dollars  and  forty  ceuts;  that 
Miles  Quillen  and  Edward  Donahue  composed  that  firm; 
that  Edward  Donahue  was  dead;  that  John  Donahue  had 
been  appointed  administrator  of  his  estate,  and  that  the 
business  of  the  firm  had  been  continued  in  the  firm  name. 
Acting  upon  these  facts,  the  pleader  seemed  to  think,  as  a 
conclusion  of  law,  that  owing  to  the  death  of  Edward  Dod^ 
ahue  and  the  appointment  of  an  administrator  of  his  estate, 
the  money  became  due  and  owing  to  the  surviving  partner 
and  the  administrator,  and  he  so  averred  in  his  complaint. 

Upon  the  death  of  one  of  the  copartners  it  is  the  duty  of 
the  surviving  partner  to  cease  the  partnership  trade  or  busi- 
ness. If  he  acts  otherwise  and  continues  the  business,  it 
will  be  at  his  own  risk,  and  he  ''will  be  liable,  at  the  option 
of  the  representatives  of  the  deceased  partner,  to  account 
for  the  profits  made  thereby,  or  to  be  charged  with  interest 
upon  the  deceased  partner's  share  of  the  surplus,  besides 
bearing  all  the  losses."  (Story  on  Partnership,  sec.  343.) 
But  the  administrator  ''  of  the  deceased  partner  cannot  in- 
sist upon  carrying  on  the  business  in  partnership  with  the 
surviving  partner."  (CoUyer  on  Partnership,  sec.  131.)  If 
the  surviving  partner  takes  the  risk  and  continues  the  part- 
nership trade  or  business,  he  would  be  entitled,  in  an  action 
brought  to  recover  the  indebtedness  due  the  firm,  to  include 
the  indebtedness  which  accrued  to  him  after  the  death  of 
his  copartner.  (Slipper  v.  Stidatmiey  5  T.  B.  493;  Davis  v. 
Church,  1  Watts  &  Serg.  242.) 

But  such  accounts  must  be  separately  stated.  In  this  re- 
spect, as  well  as  others,  the  original  complaint  was  radically 
defective. 

The  authorities  are  numerous  and  uniform  that  actions 
brought  to  recover  the  amount  due  the  firm  should  be 
in  the  name  of  the  surviving  partner.  (Parsons  on  Partner- 
ship, 441-2  etseq.;  Murray  v.  Mumford,  6  Cow.  442;  Eoam 
V.  Evans,  9  Paige,  180;  Dahy  v.  Ericsson ,  45  N.  T.  786; 
Clark  V.  Howe,  23  Maine,  560;  Bariy  v.  Briggs,  22  Mich. 
.201;  Allen  v.  Hill,  16  Cal.  113;  Tompkins  v.  JVeelcs,  26  Id. 
66;  Gleason  v.  White,  34  Id.  263;  Probate  Act,  sec.  200, 
Comp.  L.  680.) 
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Tbe  discontinuance  of  the  suit  as  to  John  Donahue,  ad- 
ministrator, did  not,  in  my  opinion,  change  the  parties  so 
as  to  introduce  any  new  or  independent  cause  of  action. 
Tbe  mere  fact  that  a  change  was  made  does  not  necessarily 
discbarge  the  sureties.  The  change  must,  in  my  judgment, 
be  material.  A  party  plaintiff  is  authorized  to  amend  his 
complaint  in  the  particulars  allowed  by  law,  and  so  long  as 
such  amendments  do  not  in  any  respect  vary  the  original 
cause  of  action  the  sureties  will  still  be  bound. 

The  true  rule  in  relation  to  this  subject  is  clearly  an- 
nounced by  Parker,  C.  J.,  in  Ball  v.  Claflin,  as  follows: 
"  The  new  count  offered  under  leave  to  amend  must  be  con- 
sistent with  the  former  count  or  counts,  that  is,  it  must 
be  of  the  like  kind  of  action,  subject  to  the  same  plea, 
and  such  as  might  originally  have  been  joined  with  the 
others.  It  must  be  for  the  same  cause  of  action,  that  is, 
tbe  subject-matter  of  the  new  count  must  be  the  same  as  of 
tbe  old;  it  must  not  be  for  an  additional  claim  or  demand, 
but  only  a  variation  of  the  foim  of  demanding  the  same 
thing.  Amendments  made  conformably  to  the  rule  thus 
explained  can  do  no  injury  to  any  one.  Neither  the  defend- 
ant nor  his  bail,  nor  subsequent  attaching  creditors,  have 
ground  of  complaint,  when  their  liability  is  in  no  degree 
cbanged  or  affected,  except  merely  in  regard  to  want  of 
form."  (5  Pick.  304.) 

But  if  any  material  change  is  made  the  rule  is  different. 
To  use  the  language  of  the  same  learned  justice:  **When 
one  becomes  bail  for  another,  he  is  responsible  only  for 
tbe  demand  contained  in  the  suit.  *  *  *  Another  de- 
mand cannot  be  substituted  or  added  without  defeating  the 
contract  of  bail.  It  is  immaterial  whether  the  substituted 
demand  be  greater  or  less  than  the  one  contained  in  the 
writ.  The  bail  has  a  right  to  say,  in  hcec /asclera  veni,  and 
no  other."  (Bean  v.  Parker,  17  Mass.  602.) 

It  follows  from  the  principles  announced  in  these  cases 
tbat  if  Miles  Quillen  was  the  only  proper  party  who  could 
maintain  the  action  as  set  forth  in  the  body  of  the  com- 
plaint, the  discontinuance  as  to  John  Donahue,  admin- 
istrator,   would  be   a  mere  variation  of  the  form  of  de- 
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manding  the  same  thing,  and,  as  such  an  amendment  is 
clearly  authorized  by  section  68  of  the  civil  practice  act, 
neither  the  defendant  nor  his  sureties  had  any  ground  of 
complaint.  Their  liability  was  not  thereby  changed  in  any 
degree  whatever. 

The  allegations  set  forth  in  the  amended  complaint  under 
which  the  cause  was  tried  were  not,  in  my  opinion,  incon- 
sistent with  the  original  declaration.  It  required  the  same 
evidence  to  maintain  the  suit  as  it  would  to  have  sustained 
the  original  complaint.  The  form  of  the  action  was  not 
changed;  the  identity  of  the  cause  of  action  was  preserved; 
the  amendments  were  added  simply  in  order  to  cure  the 
imperfections  and  mistakes  in  the  manner  of  stating  the 
plaintiffs  case.  The  real  cause  of  action,  from  beginning  to 
end,  was  identical  and  the  same.  The  various  amendments 
which  were  allowed  did  not  in  any  respect  tend  to  change 
the  liability  of  the  sureties  upon  the  undertaking  for  the 
release  of  the  attachment,  and,  in  my  judgment,  did  not 
have  the  effect  to  release  them  from  their  liability.  (Ball  v. 
Claflm,  supra;  AHUer  v.  Clark,  8  Pick.  411;  Lord  y,  Clark, 
14  Pick.  223;  Smith  v.  Broian,  14  N.  H.  67.) 

It  is  true  that  the  averments  in  the  amended  complaint 
upon  which  the  cause  was  tried  are  silent  as  to  what  por- 
tion of  the  indebtedness  accrued  after  the  death  of  Edward 
Donahue,  and  are  in  this  respect  as  defective  as  the  aver- 
ments in  the  original  complaint.  The  defect  in  this  respect 
was  waived,  no  demurrer  having  been  interposed  upon  this 
ground.  The  fact  is  that  the  indebtedness  alleged  in  the 
amended  complaint  is  for  the  same  amount  and  upon  the 
same  account,  and  almost  as  imperfectly  stated  as  in  the 
original  complaint. 

The  objections  to  the  entitling  of  the  judgment  are  trivial. 
The  words  **  surviving  partner  of  the  late  firm  of  Quillen 
&  Donahue"  were  merely  descriptio  personoe,  {Lord  v.  Clark, 
supra;  Clark  y.  Lowe,  15  Mass.  476;  JVinninghamY.  Crouch, 
2  Swan,  170;  Merritt  v.  Seaman,  2  Seld.  168;  White  \.  Joy, 
11  How.  Pr.,  36),  and  certainly  were  not  an  essential  part 
of  the  title  of  the  suit.  The  capacity  in  which  a  person 
sues  must  be  determined  from  the  allegations  in  the  com- 
plaint, and  not  from  the  title  of  the  action. 
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There  can  be  no  question  as  to  the  identity  of  the  jadg- 
ment  with  the  suit.  The  discontinuance  of  the  suit  as  to 
the  administrator  appears  in  the  pleadings,  which  oonsti- 
tafce  a  part  of  the  judgment-roll.  (1  Gomp.  Laws,  1266.)  In 
fact,  it  is  not  pretended  that  there  was  any  other  suit  by 
Quillen  against  Steele,  or  that  the  judgment  was  rendered 
ia  any  other  action. 

I  am  of  the  opinion  that  the  judgment  of  the  district 
court  ought  to  be  affirmed. 


[No.  858.] 

8.  r.  THOEN,  Respondent,  v.  E.  D,  SWEENEY  et  al., 

Appellants. 

BiQHT  OF  Eminent  Domain — Public  Use. — It  is  within  the  power  of  the 
legislature  to  pass  an  aot  fur  the  condemnation  of  land  for  the  purpose 
of  bringing  water  iuto  cities  and  towns.  Such  a  taking  would  be  for 
a  public  use  within  the  meaning  of  that  term  as  used  in  the  constitu- 
tion. 

Injonotion  in  Actions  of  Tbespabs. — The  foundation  of  the  jurisdiction  in 
a  court  of  equity  to  issue  an  injunction,  in  aid  of  the  action  of  trespass, 
is  the  probability  of  irrepanible  injury;  the  inadequacy  of  pecuniary 
compensation;  or  the  prevention  of  a  multiplicity  of  suits. 

Idem— Pleadings. — Ibbbpabablb  Injdby.— It  is  not  sufficient  that  the 
complaint  alleges  that  the  injury  would  bo  irreparable.  The  plaintiff 
must  affirmatively  state  the  necessary  facts  to  show  the  court  that  the 
injury  will  be  irreparable. 

Idem  -The  construction  of  a  ditch  across  rooky,  barren  and  uncultivated 
lauds  is  not  an  irreparable  injury. 

Idem— Easkmbnt  in  Land. — An  easement  in  land  can  only  be  acquired  by 
the  consent  or  acquiescence  of  the  owner. 

Idkm — Bemedt  at  Law. — Continuing  Tbespass. — "Where  no  appreciable 
injury  will  be  done  by  the  acts  of  defendants,  that  are  threatened  to  be 
continued,  and  the  defendants  are  solvent  and  able  to  respond  in  dama- 
ges, an  injunction  will  not  be  granted,  although  the  title  of  plaintiff  is 
undisputed.  To  justify  the  issuance  of  an  injunction  there  must  be 
cause  to  fear  irreparable  damage  for  which  courts  of  law  furnish  no 
adequ&te  remedy. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Ormsby  County. 
The  facts  are  stated  in  the  opinion  of  the  court. 


252  Thorn  v.  Sweeney.  [Sup.  Ct. 

Argument  for  Appellant. 

T.  W,  IV.  DavieSf  for  Appellant: 

I .  The  injunction  should  not  have  been  issued,  and  should 
have  been  dissolved  on  motion:  1.  There  was  no  statement 
of  facts  necessary  to  enable  the  court  to  say  that  any  irrepara- 
ble injury  had  resulted,  or  would  result  to  plaintiff  from  any 
acts  of  the  defendants ;  2.  There  was  no  allegation  that  de- 
fendants were  unable  to  discharge  and  satisfy  any  judgment 
that  might  be  obtained  against  them  in  the  action;  3.  The 
complaint  on  its  face  shows  that  the  plaintiff  had  a  plain, 
speedy  and  adequate  remedy  at  law,  by  action  of  trespass 
or  ejectment;  4.  The  verified/answer  denies  all  the  equities 
of  the  bill,  and  upon  its  coming  in,  supported  as  it  is  by 
the  testimony,  the  injunction  should  have  been  set  aside. 
(Hilliard  on  Injunctions  sec.  37,  104;  Id.  sec.  74,  45; 
Id.  318;  Id.  572-73.) 

An  injunction  will  not  be  granted  to  restrain  a  trespass, 
unless  the  trespasser  is  insolvent,  or  the  injury  irreparable 
and  destructive  to  the  plaintiff's  estate,  to  its  very  nature 
and  substance ;  and  such  as  calls  for  immediate  relief.  There 
must  be  something  particular  or  special  in  the  case  for 
which  a  court  of  law  cannot  afford  adequate  redress.  (N,  7. 
Printing  Co.  v.  Iifck,  1  Paige,  97;  Cooper  v.  Hamilton^  8 
Blackf.  J/77;  Cotvlesy.  Skatv,  2  Clarke,  496;  RanJdnY.  Char- 
less,  19  Mo.  490;  Malvavyy.  Kennedy,  26  Penn.  44;  Catch 
iug  V.  Terrell,  10  Geo.  576;  Schiirmeir  v.  SL  Paul,  etc.,  8 
Minn.  113;  Whitman  y.  St.  Paul  e^c.  Id.  116;  Justices  v. 
Cosby,  5  Jones  Eq.  254;  Bolster  v.  Catterline  10  lud.  117; 
Hatcher  v.  Hampton,  7  Geo.  49;  Justices  v.  The  Griffin  ami 
West  Point  P.  R.  Co.,  IJ  Geo,  246;  Stewart  \.  Cheta,  3  Bland. 
Ch.  440;  WoUron  v.  Harsh,  5  Cal.  119;  WeUs,  Fargo  &  Co. 
V.  Dayton,  llNev.  1X59;  Ritter  v.  Patch,  12  Cal.  299;  Branch 
Tarnpilce  Co.  v.  Supervisors  of  Yuba  Co.,  13  Cal.  190.) 

IT.  The  statute  of  1866,  amended  in  1869  (Comp.  L. 
vol.  2,  415),  is  not  in  conflict  with  any  provision  of  the 
constitution  of  this  state. 

III.  Land  is  taken  for  public  use  within  the  meaning  of 
the  law  of  eminent  domain,  whenever  its  taking  is  for  the 
general  public  advantage. 
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The  convejing  of  water  into  a  city  for  general  use  is  in 
the  strictest  sense  a  public  use.  Water  is  a  prime  necessity 
of  life,  and  a  copious  supply  of  the  same  in  any  city  or 
town  is  promotive  of  the  health,  comfort  and  convenience 
of  the  inhabitants,  as  well  as  enhancing  the  safety  and  con- 
sequent value  of  property.  {Hildreih  v.  Loiaell,  11  Gray, 
345;  Lumbard  v.  Steams,  4  Gush.  60;  Burden  v.  Stein,  27 
Ala.  104;  Beddall  v.  Bryan,  14  Md.  444;  People  v.  Nearing, 
27  N.  Y.  306;  Avdet^son  v.  Kerns  Co.,  14  Ind.  199;  MiUer  v. 
Craig,  3  Stock,  N.  J.  175;  Dingley  v.  City  of  Boston,  100 
Mass.  544;  Sessions  v.  CriivJcUton,  20  Ohio  St.  349;  Edwards 
V.  Stonington  Association,  20  Con.  406;  Pocopson  Boad,  16 
Penn.  St.  15;  Stevens  v.  Walker,  15  La.  An.  577;  Mt.  Wash- 
ington  Boad,  35  N.  H.  134;  Ash  v.  Cummings,  50  N.  H.  591; 
Jordan  y.  Woodward,  40  Me.  317;  Burges  v.  Clarice,  13Ired. 
109;  Crenshaw  v.  Staie  Bivei'  Co.  6  Band.  245;  County  Court 
V.  Griswold,  58  Mo.  175;  31atter  of  Cent.  Parky  63  Barb.  282; 
Trabue  v.  Macklin,  4  B.  Mon.  407;  Brooklyn  Park  Com.  v. 
Armstrong,  45  N.  Y.  234;  Dayton  M.  Co.  v.  Seawell,  11  Nev. 
400.) 

Bobert  M,  Clarke,  for  Respondent : 

I.  Defendants  acquired  no  right  to  or  easement  in  re- 
spondent's land  by  virtue  of  the  proceedings  for  condemna- 
tion :  1.  Because  they  did  not  secure  the  compensation  award- 
ed as  required  by  the  constitution  of  the  state,  nor  did  they 
keep  their  tender  good  as  required  by  the  statute.  (Art.  1, 
Cons.  Nev.,  C.  L.  416.)  2.  The  use  to  which  respondent's 
land  is  sought  to  be  condemned  is  not  a  public  but  a 
private  use,  and  it  is  forbidden  by  the  constitution  to  take 
private  property  for  private  use.  (Sedgwick  on  Stat,  and 
Const.;  Cooley  on  Const.  Limit.  530,  531.)  There  can  be 
no  public  use  without  a  public  right;  3.  The  act  of  the 
legislature  under  which  the  land  was  attempted  to  be  con- 
demned is  unconstitutional  and  void;  (a)  Because  it  seeks 
to  take  private  property  for  private  use;  (6)  Because  the 
method  provided  by  the  act  **is  not  due  process  of  law." 
(Cooley  on  Const.  Limit.,  pp.  356-7;  Sedgwick,  S.  &  C, 
Const.  537,  538,  539,  610,  611,  612.) 
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By  the  Court,  Hawley,  C.  J. : 

This  appeal  is  from  an  order  refusing  to  dissolve  a  tem- 
porary injunction.  The  motion  to  dissolve  is  based  upon 
the  complaint  and  answer,  and  oral  testimony  submitted  at 
the  hearing. 

The  complaint  alleges  that  plaintiff  is  the  owner  in 
fee  of  certain  land;  that  the  defendants  unlawfully  entered 
upon  it,  dug  up  and  removed  the  soil,  dirt  and  earth  there- 
on, and  excavated  and  made  a  ditch  for  the  purpose  of  con- 
ducting water  therein,  and  with  the  intent  and  purpose  to 
establish  and  acquire  an  easement  and  servitude  in  said 
land,  to  the  injury  of  said  land,  to  plaintiff's  damage  in  the 
sum  of  five  hundred  dollars;  that  defendants  are  upon  said 
land  removing  the  soil,  dirt  and  earth  therefrom,  and 
threaten  to  continue  said  acts,  and  to  complete  and  main- 
tain said  ditch,  easement  and  servitude,  and  to  turn  water 
into  the  same  when  completed,  and  to  continue  to  flow  water 
through  the  same  and  across  the  land  of  the  plaintiff  per- 
petually in  the  future,  to  the  permanent  and  irreparable  in- 
jury of  the  plaintiff  and  his  said  land. 

The  answer  admits  that  the  plaintiff  is  the  owner  of  the 
land;  it  denies  that  defendants,  or  either  of  them,  unlaw- 
fully committed  the  acts  alleged;  denies  that  by  their  acts 
**the  plaintiff  has  been,  is,  or  will  be  damaged  irreparably," 
or  that  he  has  been,  is,  or  will  be,  damaged  in  any  sum 
whatever. 

For  further  answer,  the  defendant,  M.  Binckel,  avers  that 
he  is  the  owner  of  the  Carson  water  works,  with  all  its  priv- 
ileges, franchises,  property  and  appurtenances,  and  being 
so  the  owner  of  the  same  he  desired  to  construct  a  ditch 
through  plaintiffs  land,  to  be  used  in  connection  with  said 
works;  that  said  defendants,  being  unable  to  obtain  the 
consent  of  said  plaintiff  to  construct  said  ditch,  by  offering 
to  pay  full  compensation  for  said  land,  and  for  all  injury 
that  might  be  done  thereto,  proceeded  under  the  provisions 
of  the  act  entitled  **An  act  to  allow  any  person,  or  persons, 
to  divert  the  waters  of  any  river  or  stream,  and  run  the 
same  through  any  ditch  or  flume,  and  to  provide  for  the 
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right  of  way  through  the  lands  of  others,"  (2  Oomp.  L.  3852 
to  3855);  that  the  defendants  selected  an  appraiser,  and 
(the  plaintiff  refusing  to  act  under  said  law)  this  appraiser 
selected  another,  and  these  two  selected  a  third,  and  the 
appraisers  thus  selected  assessed  the  damages  at  twenty-five 
dollars,  which  amount  was,  by  defendants,  tendered  to 
plaintiff,  and  by  him  refused ;  that  defendants  have  in  all 
respects  complied  with  the  provisions  of  said  law;  that  the 
laDcl  over  which  the  ditch  would  run  is  rocky,  barren  and 
of  DO  value  whatever;  that  plaintiff  has  not  and  will  not 
suffer  any  damage  whatever  by  the  entry  of  defendants  or 
by  the  construction  of  a  covered  ditch  across  his  land;  that 
defendants,  and  each  of  them,  are  solvent  and  able  to  re- 
spond in  damages  in  any  sum  that  plaintiff  may  recover 
against  them.  The  defendant  Itinckel  further  avers  that  he 
has  been  damaged  in  the  sum  of  one  hundred  dollars,  and 
that  he  will  be  further  damaged  in  the  sum  of  twenty  dol- 
lars per  day  for  each  and  every  day  that  he  is  prevented 
from  completing  said  ditch  by  being  **  deprived  of  the  use 
of  the  water  in  his  reservoir  for  said  water  works  for  the 
supply  of  persons  in  Carson  city."  It  is  also  alleged  that 
plaintiff  has  a  plain,  speedy  and  adequate  remedy  at  law. 

The  oral  testimony  substantiates  the  material  allegations 
in  the  answer. 

Respondent  claims  that  the  act  under  which  the  defend- 
ants sought  to  condemn  his  land  is  unconstitutional  and 
void  for  two  reasons:  "First.  Because  it  seeks  to  take  pri- 
vate property  for  private  use;  Second,  Because  the  method 
provided  for  the  condemnation  of  the  land  is  not  by  due 
process  of  law.  And  he  therefore  contends  that,  inasmuch 
as  defendants  obtained  no  rights  by  virtue  of  said  act,  and 
as  they  admit  his  title  to  the  land,  he  is  entitled  as  matter 
of  right  to  the  injunction,  because  the  defendants  threaten 
to  continue  their  unlawful  acts,  and  acquire  an  easement  in 
said  land. 

We  think  the  principles  decided  by  this  court  in  Dayton 
Gold  ami  Silver  Mhiing  Company  v.  Seaioell  (11  Nev.  394) 
are  conclusive  upon  the  point  that  it  is  within  the  power  of 
the  legislature  to  pass  an  act  providing  for  the  condemnation 
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of  land  for  the  purpose  of  bringiDg  water  into  cities  and 
towns,  and  that  such  a  taking  would  be  for  a  **public  use" 
within  the  meaning  of  that  term  as  used  in  the  constitution. 

The  second  objection  urged  by  respondent's  counsel  pre- 
sents a  question  of  grave  importance,  which  ought  not  to  be 
decided  without  mature  consideration,  and  it  is  one  which, 
from  the  views  we  take  of  this  case,  it  is  unnecessary  at 
the  present  time  to  decide. 

Admitting  for  the  sake  of  the  argument,  without  deciding 
the  point,  that  the  act  is  in  this  respect  unconstitutional, 
does  it  necessarily  follow  that  the  injunction  should  not  be 
dissolved?  We  think  not.  The  foundation  of  the  jurisdic- 
tion in  a  court  of  equity  to  issue  an  injunction,  in  aid  of  the 
action  of  trespass,  is  the  probability  of  irreparable  injury; 
the  inadequacy  of  pecuniary  compensation;  or  the  preven- 
tion of  a  multiplicity  of  suits  where  the  rights  are  contro- 
verted by  numerous  persons.  In  our  opinion  the  facts  of 
this  case  do  not  bring  the  plaintiff  within  this  rule. 

It  is  not  sufficient  that  the  complaint  alleges  that  the 
injury  would  be  irreparable.  The  plaintiff  must  affirmative- 
ly show  how  and  why  it  would  be  so,  otherwise  the  extraor- 
dinary remedy  by  injunction  ought  not  to  be  allowed.  The 
allegation  that  defendants  will  acquire  an  easement  or  ser- 
vitude in  the  land  is  answered  by  the  fact  that  no  such 
easement  or  servitude  could  be  acquired  except  by  tbe 
consent  or  acquiescence  of  the  plaintiff.  (Washburn's  Ease- 
ments and  Servitudes,  3  ed.,  113,  131,  160.) 

The  construction  of  a  ditch  across  the  rocky,  barren 
and  uncultivated  land  of  plaintiff  is  not  an  irreparable 
injury.  {Waldron  dc  Joiner  v.  Marsh  et  aL,  5  Cal.  119.)  If 
any  injury  is  done  to  the  land  by  the  construction  of  the 
ditch  the  defendants  are  solvent  and  able  to  respond  in 
damages,  and  the  plaintiff  has  a  plain  and  adequate  remedj 
at  law. 

This  brings  us  to  a  consideration  of  the  real  question  at 
issue,  whether  the  plaintiff  is  entitled  to  the  injunction  as  a 
matter  of  right,  notwithstanding  the  fact  that  the  injury 
will  be  slight  and  the  damages  trivial,  because  the  defendants 
threaten  to  continue  their  illegal  acts.     It  is  well  settled. 
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that  wbere  the  title  is  undisputed,  or  has  been  settled  by  an 
action  at  law,  and  the  plaintiff  is  liable  to  be  irreparably 
iojared  by  the  continued  acts  of  trespass,  an  injunction 
should  issue.  This  rule,  very  properly,  prevails  in  all  cases 
where,  as  in  Dauhenspech  v.  Grear^  the  plaintiflf  is  threatened 
with  injuries  which  would,  if  committed,  result  in  the 
destruction  of  his  property. 

In  such  a  case  "the  fact  that  the  defendants  are  willing 
to  pay  for  the  property  is  immaterial,  for  there  are  no 
means  of  determining  whether  the  value  of  the  property  in 
money  would  compensate  the  plaintiffs  for  its  destruction." 
(18  Cal.  443.)  But  whilst  this  rule  is  universal  it  does  not 
by  any  means  follow  that  the  same  rule  prevails  as  a  matter 
of  course,  simply  because  the  title  is  undisputed,  where  no 
appreciable  injury  will  be  done  by  the  acts  that  are  threat- 
ened to  be  continued.  This  fact  is  clearly  pointed  out  in  the 
opinion  of  the  chancellor  in  Jetome  v.  Boss,  a  leading  case 
upon  this  subject.  **  I  do  not  know  a  case,"  says  the  chan- 
cellor, **  in  which  an  injunction  has  been  granted  to  restrain 
a  trespasser,  merely  because  he  was  a  trespasser,  without 
showing  that  the  property  itself  was  of  peculiar  value  and 
could  not  well  admit  of  due  recompense,  and  would  be  de- 
stroyed by  repeated  acts  of  trespass.  In  ordinary  cases 
the  damages  to  be  assessed  by  a  jury  will  be  adequate  for 
a  check  and  for  a  recompense. 

"Everyman  is  undoubtedly  entitled  to  be  protected  in 
the  possession  and  enjoyment  of  his  property,  though  it 
may  be  of  no  intrinsic  value.  He  may  have  on  his  land  a 
large  mound  of  useless  stone  or  sand,  which  he  may  not 
deem  worth  the  expense  of  inclosing,  and  yet  it  would  be  a 
trespass  for  any  person  to  remove  any  portion  of  the  stone 
or  sand  without  his  consent;  and  he  would  be  entitled  to 
his  action,  even  though  the  damages  were  nominal.  But 
would  it  be  proper  for  this  court  to  assume  cognizance  of 
such  a  trespass  and  lay  the  interdict  of  an  injunction  upon 
it?  I  apprehend  not."  (7  John's  Oh.  334.)  In  answering 
the  objections  as  to  a  multiplicity  of  suits,  the  learned 
chancellor,  in  the  same  case,  says:  **A  court  of  equity  will 
sometimes  interfere  to  prevent  a  multiplicity  of  suits,  by  a 
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bill  of  peace.     *    *    *    But  that  is  only  in  cases  where  the 
right  is  controverted  by  numerous  persons,  each  standing 
on  his  own  pretensions,  and  it  has  no  application  to  the  case 
of  one  or  more  persons  choosing  to  persevere  in  acts  of 
trespass,  in  despite  of  suits  and  recoveries  against  them.  A 
troublesome  man  may  vex  and  harass  his  neighbor,  by 
throwing  down  his  fences  and   turning  cattle  upon   his 
grounds,  or  by  passing  over  them,  or  otherwise  annojiog 
him;  but  it  is  to  be  presumed  that  repeated  recoveries  for 
damages,  with  the  punishment  of  costs,   and  such  smart 
money  as  a  jury  would  naturally  give,  would  soon  eflfectually 
correct  any  such  disposition.     At  any  rate,  I  do  not  know 
that  a  court  of  equity  has  ever  interfered  merely  to  correct 
such  a  practice,  and  it  would  certainly  require  very  strong 
evidence  of  the  inefficacy  of  the  ordinary  legal  remedies 
for  compensation,  as  well  as  for  correction,  before  this  court 
would  venture  to  assume  a  jurisdiction  hitherto  unknown." 
(p.  337.)     Equally  clear  and  positive  is  the  language  of  the 
vice-chancellor  in  Woody.  Sutdiffe:  **  Whenever  a  court  of 
equity  is  asked  for  an  injunction  in  cases  of  such  a  nature 
as  this,  it  must  have  regard  not  only  to  the  dry,  strict  rights 
of  the  plaintiff  and  defendant,  but  also  to  the  surrounding 
circumstances;  to  the  rights  or  interests  of  other  persons, 
which  may  be  more  or  less  involved;  it  must,  I  saj,  Lave 
regard  to  those  circumstances  before  it  exercises  its  juris- 
diction (which  is  unquestionably  a  strong  one)  of  granting 
an  injunction.     *    *    *    I  cannot  assent  to  the  proposition 
that,  on  the  mere  dry  fact  of  the  plaintiff's  having  the  ab- 
stract right,  a  court  of  equity  will,  as  a  matter  of  course,  on 
that  right  being  established  at  law,  grant  an  injunction  if 
the  right  be  infringed  ever  so  minutely."  (42  Eng.  Ch.  165.) 
The  rule  applicable  to  the  facts  of  the  case  under  con- 
sideration is  very  fully  and  correctly  stated  in  a  carefully 
considered  opinion,  in  Basseit  v.  Saliahury  Manufacturing 
Co,,  where  the  question  was  presented  to  the  court  whether 
a  judgment  in  a  suit  at  law  establishing  the  plaintiffs  title 
justified  the  issuance  of  an  injunction  where  the  trespasses 
complained  of,  though  slight  and  trivial,  were  threatened 
to  be  continued.     The  court  say:  "The  power  to  grant  in- 
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junctions  to  prevent  injustice  has  always  been  regarded  as 
peculiar  and  extraordinary.  It  is  not  controlled  by  arbi- 
trary and  technical  rules,  but  the  application  for  its  ex- 
ercise is  addressed  to  the  conscience  and  sound  discretion 

m 

of  the  court.  Ordinarily  it  will  not  be  exercised  when  the 
right  of  the  complainant  is  doubtful  and  has  not  been  set- 
tled at  law;  and  even  when  it  has  been  so  settled,  an  injunc- 
tion will  not  be  granted  when  the  remedy  at  law  is  adequate. 
It  is  not  enough  that  an  injury  merely  nominal  or  theo- 
retical is  apprehended,  even  although  an  action  at  law  might 
be  maintained  for  it;  but  to  justify  the  interposition  of  this 
summary  power,  there  must  be  cause  to  fear  substantial 
and  serious  damage,  for  which  courts  of  law  could  furnish 
no  adequate  remedy.  What  injuries  shall  be  regarded  as 
irreparable  at  law  must  depend  upon  the  circumstances  of 
the  particular  case.  If  the  injury  be  trivial,  as  by  *  *  * 
raising  the  water  of  a  river  a  few  inches  upon  his  rocky 
shore,  doing  him  no  appreciable  or  serious  damage,  equity 
would  not  ordinarily  interfere  by  injunction;  even  in  cases 
where  the  right  had  been  established  at  law,  for  the  power 
is  extraordinary  in  its  character,  and  is  to  be  exercised  in 
general  only  in  cases  of  necessity,  and  when  the  court  can 
see  that  other  remedies  are  inadequate  to  do  justice  be- 
tween the  parties;  and  even  then  it  is  to  be  exercised  with 
great  care  and  discretion.  If  the  granting  of  an  injunction 
would  necessarily  cause  great  loss  to  the  defendant,  a 
loss  altogether  disproportioned  to  the  injury  sustained 
by  the  plaintiff,  that  fact  should  be  considered  in  deter- 
mining whether  the  application  should  be  granted,  and 
in  some  cases  it  would  justly  have  great  weight.  It  has 
often  been  supposed  that  when  the  right  has  been  estab- 
lished at  law,  the  plaintiff  would  be  entitled  to  an  in- 
junction as  matter  of  course;  and  this  misapprehension  has 
arisen  probably  from  the  fact  that  in  a  large  number  of 
cases  injunctions  have  been  refused  upon  the  express 
ground  that  the  title  of  the  plaintiff  had  not  been  estab- 
lished at  law,  leaving  room  for  the  inference  that  if  it  had 
been  so  established  the  injunction  would  have  been  issued. 
This,   however,   is  clearly  not  the  doctrine  of  courts   of 
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equity,  for  they  will  not  ordinarily  exercise  this  summary 
and  extraordinary  power  when  substantial  justice  can  be 
done  by  courts  of  law."  (47  N.  H.  437.) 

The  doctrine  announced  in  this  case  is  fully  supported 
by  the  following  authorities  :  Bigdow  v.  Tlie  Hartford  Br, 
Co.y  14  Conn.  565;  Wason  v.  SanhorUj  45  N.  H.  170;  Blah 
V.  City  of  Brooldyn,  26  Barb.  301;  Murray  v.  Knapp,i2 
How.  Pr.  462;  Id.  62  Barb.  566;  Nicodeinvs  v.  Nicodemm^ 
41  Md.  537;  Weigel  v.  Walsh,  45  Mo.  560;  Herbert  v.  Gars- 
lake,  11  N.  J.  Eq.  241;  Catching  v.  Terrell,  10  Ga.  578; 
Wooding  v.  Malone,  30  Ga.  980;  High  on  Inj.  sees.  459,  483; 
Eden  on  Inj.  231;  2  Story  Eq.  925,  928. 

It  follows  from  the  views  above  expressed  that  plaintiff  is 
not  entitled  to  the  extraordinary  remedy  he  seeks. 

The  discretion  with  which  the  nisi  prius  judge  is  clothed 
in  granting  or  refusing  injunctions  is  a  legal,  not  an  arbi- 
trary, discretion.  It  seems  to  us  quite  clear  that  no  re- 
straining order  ought  to  have  been  issued  upon  the  com- 
plaint in  this  action.  It  is  evident  that  it  ought  to  have 
been  dissolved  upon  the  motion,  and  showing  made  by  de- 
fendants. 

In  the  consideration  of  this  case,  we  have  treated  the  de- 
fendants as  naked  trespassers.  Their  acts,  however,  were 
neither  wanton  nor  malicious.  It  is  manifest  that  their  ob- 
ject was  not  to  destroy  the  substance  of  plaintiffs  estate,  or 
in  any  manner  to  injure  his  property  to  an  extent  that  could 
not  be  fully  compensated  in  damages.  They  threatened  to 
continue  their  acts,  not  for  the  purpose  of  destroying 
plaintiffs  property,  but  with  intent  to  save  their  own.  They 
acted  from  beginning  to  end  in  apparent  good  faith,  offer- 
ing in  advance  to  fully  compensate  plaintiff  for  any  injury 
that  he  might  receive.  This  being  refused,  they' proceeded 
in  strict  compliance  with  the  provisions  of  an  existing  stat- 
ute that  has  never  been  declared  unconstitutional  by  tbis 
court.  These  were  proper  matters  for  the  court  below  to 
have  taken  into  consideration,  and  would  certainly  have 
fully  justified  it  in  dissolving  the  injunction. 

If  it  is  finally  decided  that  the  law  is  constitutional,  then 
the  plaintiff  will  be  bound  by  the  award  of  the  arbitrators; 
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otherwise  he  will  be  entitled  to  recover  damages  for  what- 
ever injury,  if  any,  he  has  sustained  by  reason  of  the  acts 
complained  of. 

The  order  of  the  district  court  refusing  to  dissolve  the  in- 
janction  is  reversed;  the  injunction  is  dissolved,  «.nd  the 
cause  remanded  for  further  proceedings. 


[No.  8617.] 

P.  W.  JOHNSON  AND  E.  REINHAET,  Appellants,  v. 
THE  BADGEE  MILL  and  MINING  COMPANY  et 

AL.,  EeSPONDENTS. 

NoncE  OF  Appeal  and  Undebtaeinq  on  Appeai< — When  must  be  Filed. — 
In  construing  Bections  331  and  348  of  the  civil  practice  act:  Heldf  that  a 
copy  of  the  notice  of  appeal,  as  filed,  must  be  served  before  or  at  the 
time  of  filing  the  undertaking  on  appeal. 

Motion  to  dismiss  appeal. 

The  facts  appear  in  the  opinion. 

Ellis  &  King,  for  the  motion : 

Cite  Towdy  v.  Ellis ,  22  Oal.  651;  Carpenters.  William^ 
son,  24  Cal.  609;  Bvffendeau  v.  Edmons(yny.24L  Cal.  95. 

9 

Thomas  H.  Wells,  against  the  motion. 

By  the  Court,  Hawley,  C.  J. : 

Bespondents  move  to  dismiss  the  appeal  herein,  upon  the 
grouDd  that  no  undertaking  on  appeal  was  filed  after  the 
notice  of  appeal  was  served. 

The  record  shows  that  the  notice  of  appeal  was  filed 
April  16,  1877,  but  service  thereof  was  not  made  until  April 
20,  1877.  The  undertaking  on  appeal  was  filed  April  16, 
1877.  Section  331  of  the  civil  practice  act  provides  as  fol- 
lows: **The  appeal  shall  be  made  by  filing  with  the  clerk 
of  the  court  with  whom  the  judgment  or  order  appealed 
from  is  entered  a  notice,  stating  the  appeal  from  the  same, 
or  some  specific  part  thereof,  •  and  serving  a  copy  of  the 
notice  upon  the  adverse  party  or  his  attorney."  (1  Comp. 
L.  1392.) 
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It  was  decided  by  this  court,  in  Lyon  County  v.  Washoe 
County y  that  ''the  filing  of  the  notice  of  appeal  must  pre- 
cede, or  be  contemporaneous  with  the  service  of  the  copy." 
(8  Nev.  177.)  But  the  appeal  is  not  made  until  the  notice 
is  served.  The  appeal  is  taken  by  filing  and  serving  tbe 
notice.  (Lambert  v.  Moore,  1  Nev.  344;  Peian  v.  Monroe,  1 
Nev.  484.)  To  render  the  appeal  so  taken  effectual  a  written 
undertaking,  executed  upon  the  part  of  appellant,  must  be 
filed,  or  a  deposit  made  with  the  clerk,  within  five  days 
after  the  notice  of  appeal  is  filed.  (1  Comp.  L.  1402.) 

Section  348  gives  the  adverse  party  five  days  after  the 
filing  of  the  undertaking  to  except  to  the  sufficiency  of  the 
sureties.     (1  Comp.  L.  1409.) 

By  comparing  these  sections  of  the  practice  act,  it  seems 
to  us  that  the  copy  of  the  notice  of  appeal,  as  filed,  must 
be  served  on  the  proper  party  before  or  at  the  time  of  filing 
the  undertaking  on  appeal.  This  construction,  as  was  said 
by  the  supreme  court  of  California,  in  Bvffendeauy.  Edmon- 
son, **  is  rendered  imperative  in  order  to  secure  to  the  re- 
spondent the  full  five  days  from  the  filing  of  the  undertak- 
ing within  which  to  except  to  the  sufficiency  of  the  sureties." 
(24  Cal.  96.) 

In  Carpenter  v.  Williamson  et  al.  (24  Cal.  609),  .the  un- 
dertaking on  appeal  was  filed  one  day  after  the  filing  of  the 
notice  of  appeal,  and  one  day  before  the  notice  was  served. 
The  court  dismissed  the  appeal  upon  the  ground  that  the 
undertaking  was  filed  before  the  notice  of  appeal  was  filed 
and  served. 

Appellants  having  failed  to  file  an  undertaking  on  appeal 
after  the  notice  of  appeal  was  filed  and  served,  it  follows 
that  the  appeal  must  be  dismissed.    It  is  so  ordered. 
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Dbummeb  Act  CoNSTirunoNAii. — In  construing  the  act  of  February  20, 1877 
(Statutes  1877-79),  commonly  known  as  the  drummer  act:  Bdd,  that  the 
act  is  a  revenue  law,  imposing  a  tax  upon  drummers  and  traveling  mer- 
chants who  go  from  place  to  place  soliciting  orders  for  goods,  wares, 
and  merchandise;  that  it  does  not  impose  any  impost  or  duty  upon  im- 
ports, and  does  not  interfere  with  the  power  of  congress  to  regulate 
commerce  among  the  states,  and  is  not  repugnant  to  any  provision  of 
the  state  or  federal  constitution. 

FowEB  OF  State  Taxation. — The  power  to  tax  all  the  property  and  business 
within  the  state  is  an  essential  attribute  of  its  sovereignty;  there  is  no 
restraint  upon  its  exercise,  when  within  constitutional  limits,  except  the 
responsibility  of  the  members  of  the  legislature  to  their  constituents. 

SzcnoN  1,  ABTiciiE  10,  OP  thb  Constitution,  Gonstbued. — In  construing 
section  1  of  article  10  of  the  state  constitution:  Held,  that  it  refers  par- 
ticularly  to  the  levy  of  ad  valorem  taxes  on  all  property,  real  and  per- 
sonal, and  does  not  apply  to  licenses  imposed  for  conducting  any  busi- 
ness or  profession. 

Habeas  Corpus  before  the  supreme  court.  The  peti- 
tioner sets  forth  that  he  is  unlawfully  imprisoned,  detained, 
confined  and  restrained  of  his  liberty  by  the  sheriff  of 
Storey  county;  that  he  is  illegally  held  and  restrained  of 
his  liberty  under  the  act  of  the  legislature,  entitled  *'An 
act  to  amend  an  act  to  provide  revenue  for  the  support  of 
the  government  of  the  state  of  Nevada,  approved  March  9, 
1865;"  amended  March  4,  1871  (approved  February  20, 
1877);  that  he  is  a  citizen  of  the  United  States,  and  resides 
in  the  state  of  California;  that  the  imposition  of  the  license 
or  tax  required  by  the  provisions  of  said  act  deprives  him, 
and  the  persons  he  represents,  of  the  privileges  and  im- 
munities of  citizens  in  the  state  of  Nevada,  or  in  other 
states;  that  the  act  is  in  violation  of  the  constitution  of  the 
United  States,  in  this:  that  it  is  an  attempt  to  regulate  com- 
merce between  the  different  states;  that  it  imposes  a  tax, 
and  discriminates  against  persons  engaged  in  selling  all 
kinds  of  goods,  wares  and  merchandise,  and  excepts  from 
such  tax  persons  engaged  in  selling  fruits  or  agricultural 
products;  that  the  act  is  in  violation  of  the  provisions  of 
the  constitution  of  the  state  of  Nevada,  in  this:  that  it  pro- 
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Argument  for  Petitioner. 

Tides  for  the  collection  of  a  tax  upon  petitioner  in  every 
county  in  the  state  of  Nevada,  and  was  imposed,  not  for  the 
purpose  of  revenue,  but  for  prohibition  of  persons  transact- 
ing such  business  as  petitioner  is  engaged  in. 

Lewis  &  Deal,  for  Petitioner: 

I.  The  license  fee  demanded  is  a  tax.  The  act  in  qaes- 
tion  levies  an  unequal  tax  in  contravention  of  our  constitu- 
tion, requiring  all  taxes  to  be  uniform  and  equal.  It  levies 
an  impost  on  imports.  It  is  an  interference  with  inter- 
state commerce,  and  is  therefore  void.  All  taxation  shoald 
be  equal  and  uniform.  (Const.  Nev.  art.  X,  sec.  t:,) 

There  must  not  only  be  a  uniform  rate  of  taxation,  but 
the  tax  must  be  equal.  (20  La.  An.  373.)  The  only  ques- 
tion that  can  arise  in  these  cases  is  simply  as  to  what  shall 
constitute  uniformity  and  equality.  When  the  tax  is  direct 
on  property,  there  is  no  difficulty;  but  when  a  license-tax 
is  imposed,  it  may  often  be  a  difficult  thing  to  preserve  uni- 
formity and  equality.  But  it  is  clear  to  us  that  no  matter 
what  the  difficulty,  the  legislature  must  do  a]l  it  can  to  at- 
tain that  end.  One  method  adopted  for  that  purpose  in 
case  of  license-tax,  is  to  regulate  the  cost  of  the  license  by 
the  amount  of  business  done,  or  profits  derived  from  tbe 
business  licensed;  and  that,  indeed,  is  the  usual  course  pur- 
sued when  the  license  is  imposed  on  merchants.  But  in 
this  case,  the  court  will  observe  that  the  license-tax  is  the 
same  on  all  persons  soliciting  orders — the  man  who  obtains 
no  orders  at  all  and  the  one  who  may  obtain  hundreds;  tlie 
solicitor  who  sells  thousands  of  dollars  worth  of  goods  and 
the  one  who  sells  none.  As  an  illustration  of  what  is  meant 
by  equality  and  uniformity  of  taxation,  we  call  attention  U> 
the  case  of  Eocchange  Bank  of  Columbus  v.  Hines,  3  Ohio 
St.  15. 

It  has  always  been  held  by  the  supreme  court  of  the 
United  States,  and  we  believe  by  most  of  the  state  courts, 
that  a  license  required  of  a  person  for  the  privilege  of  sell- 
ing merchandise  is  a  tax  on  the  merchandise  so  sold. 
{Brown  v.  State  of  jUarylartd,  12  Wheat.  444;  91  U.  S.  Eep. 
278-9;  2  Gush.  572;  11  Gill  &  J.,  506;  Cooley  on  Const. 
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Lim.,  201;  Almy  v.  State  of  CaL,  24  How.  169;  FreigJU  tax 
cases,  16  Wall.  272-3;  Henderson  et  al,  v.  Mayor  of  New 
Y(yrk,  92  U.  8.  Rep.  268.) 

There  is  a  wide  distinction  between  the  power  to  license 
merely,  and  the  power  to  raise  revenue  by  means  of  licenses. 
The  act  imposes  a  different  rate  of  taxation  on  property 
sold  by  solicitors  from  what  is  does  on  property  or  goods 
broagbt  into  the  state  in  any  other  way. 

n.  The  law  in  question  is  an  interference  with  inter-state 
commerce,  and  is,  therefore  obnoxious  to  that  provision  of 
the  federal  constitution  which  confers  upon  congress  the 
power  to  regulate  commerce  between  the  states.  (Art.  I,  sec. 
8.)  We  maintain  that  the  supreme  court  has  so  held  in  sev- 
eral cases,  and  that,  therefore,  this  question  is  res  adjiidicata. 
It  was  necessarily  so  held  in  the  case  of  Aim?/  v.  California, 
for  a  law  imposing  a  tax  on  gold  shipped  from  California 
to  New  York  was  annulled.  {Woodruff  y.  Parham,  8  Wall. 
123;  Freight  tax  case,  15  Wall.  232;  Weltcm  v.  Stale  of  Mis- 
souri, 91  U.  Rep.,  280-282.) 

The  law  virtually  and  in  effect  says  to  the  California  mer- 
chant: ''You  shall  not  sell  goods  in  the  state  of  Nevada, 
until  you  have  taken  out  a  license  and  paid  therefor  an 
onerous  tax."  This  is  the  effect  of  the  law,  and  therefore 
it  must  be  construed  as  if  such  were  its  language,  for  it  is  to 
the  effect  and  not  to  the  language  that  the  court  must  look 
when  giving  construction  to  acts  of  this  kind.  {Henderson 
V.  Mayor  of  New  York,  92  U.  S,  Rep.  268.) 

It  appears  to  us  that  every  authoritative  case  upon  this 
subject  in  the  supreme  court  of  the  United  States  is  against 
the  vididity  of  the  act  in  question.  All  the  reasoning  in 
the  case  of  Brown  v.  Slate  of  Maryland  (12  Wheat.  417),  is 
in  favor  of  the  position  taken  by  us.  So  with  the  case  of 
Wellon  V.  Missouri  (91  U.  S.  Rep.,  275;  and  the  case  of  the 
State  Freight  Tax  (15  Wall.  232),  it  appears  to  us  is  on  all 
fours  with  this  case.  So,  also,  Almy  v.  Uali/omia,  24  How. 
169. 

r.  TV.  W.  Davies,  for  the  State: 

I.  The  present  writ  is  not  the  proper  remedy.     If  the 
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petitioner  is  not  satisfied  with  tbe  law  under  which  his 
arrest  was  made,  he  must  seek  its  invalidation  in  some  other 
mode.  The  functions  of  the  writ  of  habeas  corpus,  where 
the  party  who  has  appealed  to  his  aid  is  in  custody  under 
process,  do  not  extend  beyond  an  inquiry  into  the  jurisdic- 
tion of  the  court  by  which  it  was  issued,  and  the  validity 
of  the  process  upon  its  face.  {Pla^l  v.  Harrison^  7  Iowa,  80; 
Commonwealth  v.  Lucki/t  1  Watts,  67,  and  In  re  Callicot,  8 
Blatchford  C.  0.  E.  89;  Ex  parte  McGulhugh,  35  Cal.  100; 
Ex  parte  Winston,  9  Nev.  73.) 

II.  Independent  of  her  duties  to  the  federal  government, 
the  state  of  Nevada  is  a  sovereignty,  and  as  such  possesses 
unlimited  powers  of  taxation  over  all  the  property  and 
business  within  her  limits,  except  where  the  state  constitu- 
tion has  made  limitations.  {Gibson  v.  Mason,  5  Nev.  292; 
Ex  parte  Crandall,  1  Id.  294.)  There  is  nothing  in  the 
constitution  to  prevent  the  legislature  from  exempting  the 
agricultural  products  of  the  state.  The  legislature  can  give 
direct  premiums  to  any  branch  of  industry  it  may  desire  to 
patronize  or  encourage.  If  a  sum  of  money  can  be  appro- 
priated to  pay  an  inventor  for  his  invention,  or  a  farmer  for 
a  skillfully  conducted  farm,  or  a  mechanic  for  an  improve- 
ment in  his  art,  what  is  to  hinder  the  indirect  encourage- 
ment of  the  same  persons  by  adopting  the  revenue  laws  to 
the  same  purposes.  Bounties  are  given  for  the  boring  of 
artesian  wells  in  desert  districts;  for  the  reclamation  by 
drainage  of  swamp  lands;  for  the  planting  of  forest  trees; 
and  for  the  destruction  of  noxious  animals;  all  tending  to 
the  encouragement  of  agricultural  interests. 

III.  The  act  cannot  be  considered  as  a  regulation  of  com- 
merce. A  state  may  require  a  license  from  any  person 
offering  to  sell  goods  imported  from  another  state.  (License 
Cases,  5  How.  573;  Nathan  v.  Louisiana,  8  How.  73;  Ex 
parte  Crandall,  1  Nev.  ^^05;  Houston  v.  Moore,  5  Wheat.  48, 
Passenger  Cases,  7  How.  283;  fVilson  v.  The  Bladcbird 
Creek  Marsh  Co.,  2  Pet.  245.)  The  license  required  by  the 
law  is  equal  and  uniform.  (Ex  parte  Crandall,  1  Nev.  294; 
Croio  et  al.  v.  State  of  Missouri  (dissenting  opinion  by  Nap- 
ton,  J.),  14  Mo.  32.4;  Gibson  v.  Mason,  5  Nev.  283.) 
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lY.  The  grant  of  power  to  congress  to  regulate  commerce 
is  a  mere  affirmative  grant  of  power  not  exclusive  in  its 
character,  not  affecting  in  the  slightest  degree  the  taxing 
power  of  tho  states.  The  federal  government  has  an  ample 
and  full  protection  to  an  efficient  exercise  of  this  power 
ever  commerce,  in  the  supremacy  of  its  laws,  made  in  pur- 
suance of  the  constitution  over  any  conflicting  state  enact- 
moDts,  and  in  the  total  prohibition  to  the  states  of  all  power 
to  impose  duties  on  imports  or  exports  or  tonnage.  (Nathan 
V.  Louisiana,  8  Kow.  73;  License  Cases,  5  Id.  573;  Wilson 
V.  Blackbird  Creek  Marsh  Co,,  2  Pet.  261;  Gibbons  v.  Ogden, 
9  Wheat.  1;  Neiv  York  v.  iJUn,  11  Pet.  102;  Cooleyy.  Board 
of  Wardens  of  Philadelphia,  12  How.  299;  Patdy.  Virginia, 
8  Wall.  168;  Houston  v.  Moore,  5  Wheat.  1;  Sturges  v. 
Crowninshield,  4  Id.  196;  Livingston  v.  Van  Ingen,9  John. 
507;  McCullough  v.  Mainland,  4  Wheat.  428;  9  Wheat,  per 
Marshall,  C.  J.  200;  5  Wheat,  per  Washington,  J.  21,  and 
per  Storey,  J.  49;  2  Pet.  per  Marshall,  0.  J.  252;  2  Wheat, 
per  Marshall,  C.  J.  448;  11  Pet.  per  Barber,  J.  134-5-6-9- 
40-1;  per  Thompson,  J.  145,  6-151;  5  How.  per  Taney,  0. 
J.  674,  578-586,  607-8;  per  Catron,  J.  607;  per  Nelson,  J. 
618;  per  Woodbury,  J.  618-19,  624-5;  9  Wheat,  per  Mar- 
shall, C.  J.  199;  Id.  210-11.) 

V.  The  presumptions  are  always  in  favor  of  the  rightful 
exercise  of  the  law-making  power,  and  courts  will  only  in- 
terfere in  cases  of  clear  and  unquestioned  violation  of  the 
fundamental  law.  (Ash  v.  Parkinson,  5  Nev.  35,  and  the 
cases  cited  in  the  opinion  of  the  court.) 

John  B.  Kittrell,  Attorney-General,  also  for  the  State,  ar- 
gued the  case  orally : 

By  the  Court,  Hawley,  C.  J. : 

Petitioner  is  a  merchant  engaged  in  the  manufacture  and 
sale  of  wood  and  willow  ware  in  the  state  of  California. 
He  was  arrested  in  Virginia  city  on  a  warrant  regularly 
issued  by  a  justice  of  the  peace,  upon  a  complaint  charging 
him  with  selling  goods,  wares  and  merchandise  without  a 
license,  as  required  by  the  act  of  the  legislature  of  this 
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state,  "approved  February  20,  1877,"  the  first  section  of 
which,  in  amending  section  67  of  the  revenue  act,  provides 
that  every  traveling  merchant,  agent,  drummer  or  other 
person  selling  or  offering  to  sell  any  goods,  wares  or  mer- 
chandise of  any  kind,  to  be  delivered  at  some  future  time,  or 
carrying  samples  and  selling,  or  offering  to  sell  goods, 
wares  or  merchandise  of  any  kind  similar  to  said  samples,  to 
be  delivered  at^some  future  time,  shall  pay  for  such  license 
twenty-five  dollars  per  month;  provided,  that  nothing  in 
this  section  be  so  construed  as  to  apply  to  the  salo  of  fruits 
or  the  agricultural  products  of  this  state  or  any  other  state 
or  territory  of  the  United  States."  (Stat.  1877,  79.)  The 
same  section  provides  that  any  person  so  offering  any  goods, 
wares  or  merchandise  for  sale  without  a  license,  shall  be 
guilty  of  a  misdemeanor. 

The  evidence  shows  that  petitioner  visited  Virginia  city 
in  this  state  as  a  traveling  merchant,  solicited  and  procured 
orders  for  goods  in  his  line,  and  sent  the  orders  to  the  firm 
of  which  he  is  a  member  at  San  Francisco,  California,  to  be 
filled.  It  is  admitted  that  he  comes  within  the  provisions 
of  the  act  of  the  legislature;  but  it  is  claimed  that  the  act 
is  unconstitutional  and  void.  It  is  argued:  First;  that  the 
license  fee  imposed  by  said  act  is  a  tax.  Second;  that  the 
act  levies  an  unequal  tax  in  violation  of  article  X,  section 
1,  of  the  constitution  of  this  state,  which  declares  that  "the 
legislature  shall  provide  by  law  for  a  uniform  and  equal 
rate  of  assessment  and  taxation."  Third;  that  it  levies  an 
impost  on  imports.  Fourth;  that  it  is  an  interference  with 
inter-state  commerce. 

1.  We  are  of  opinion  that  the  act  is  a  revenue  law 
imposing  a  tax  upon  the  business  of  drummers  and  travel- 
ing merchants,  who  go  from  place  to  place  throughout  this 
state,  soliciting  orders  for  goods,  wares  and  merchandise, 
and  that  this  state  has  an  undoubted  right  to  tax  its  own 
citizens  and  citizens  of  other  states  coming  within  its  juris- 
diction and  engaging  in  any  particular  business  or  profes- 
sion, and  that  such  a  law  is  not  repugnant  to  said  provisions 
of  our  state  constitution.  The  power  to  tax  all  the  property 
and  business  within  this  state  is  an  essential  attribute  of 
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its  sovereignty,  and  there  is  no  restraint  upon  its  exercise 
when  within  constitutional  limits,  except  the  responsibility 
of  the  members  of  the  legislature  to  their  constituents. 
That  all  licenses  ought,  in  justice  and  fairness,  to  be  as 
nearly  equal  and  uniform  as  possible,  is  one  of  those  self- 
evident  propositions  that  admits  of  no  argument  to  the  con- 
trary. But  the  question  as  to  the  best  method  of  imposing 
a  license  so  as  to  attain  that  end  is,  in  our  opinion,  left  very 
much  to  the  good  sense  and  sound  judgment  of  the  legis- 
lature. It  may  be  that  the  standard  adopted  in  this  case 
is  not  as  beneficial  or  equal  in  all  respects  as  others  that 
might  have  been  selected;  but  if  the  legislature  has  kept 
within  the  limits  of  the  constitution,  its  power  is  supreme. 
It  is  true  the  legislature  might  have  divided  the  traveling 
merchants  into  classes,  and  provided  that  those  doing  busi- 
ness in  the  aggregate  to  the  amount  of  five  thousand  dollars 
per  month  should  constitute  the  first-class,  and  pay  a  license 
of  fifty  dollars  per  month;  those  doing  business  to  the 
amount  of  four  thousand  dollars,  and  less  than  five  thou- 
sand dollars  per  month,  should  constitute  the  second  class, 
and  pay  a  license  of  forty  dollars  per  month,  etc.,  etc.  But 
even  then  the  tax  would  be  unequal,  because  the  person 
who  sold  only  four  thousand  dollars'  worth  of  goods  would 
have  to  pay  the  same  license  as  a  person  who  sold  four 
thousand  nine  hundred  and  ninety-nine  dollars'  worth,  etc., 
etc. 

It  is  useless  to  point  out  further  illustrations,  as  it  is  set- 
tled beyond  all  controversy  that  no  revenue  law  which 
divides  the  business  of  merchants,  saloon-keepers,  hotel- 
keepers,  etc.,  etc.,  into  classes  is  ever  framed  upon  any  rule 
of  mathematical  equality.  Yet,  such  laws  exist  in  many  of 
the  states,  and  are  almost  uniformly  upheld  by  the  courts. 

We  are  of  opinion  that  section  1  of  article  10  of  the  con- 
stitution refers  particularly  to  the  levy  of  ad  valorem  taxes 
on  all  property,  real  and  personal,  which  can  and  must  be 
comparatively  uniform  and  equal  and  does  not  apply  to 
licenses  imposed  for  conducting  any  business  or  profession 
which,  from  the  very  nature  of  the  case,  cannot  be  made 
perfectly  uniform  and  equal. 
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The  following  authorities  hold  that  the  language  of  con- 
stitutions, similar  to  ours,  refers  only  to  taxes  levied  upon 
real  and  personal  property  according  to  its  true  value: 
People  V.  McCreery,  34  Cal.  448;  People  v.  Thurhei\  13  Ills. 
555;  City  of  East  St.  Louis  v.  Wehruvg,  46  Ills.  392;  The 
Texas  BanJcing  and  Insurance  Company  v.  The  State^  42  Tex, 
636;  Blessing  v.  TJie  City  of  Galveston,  42  Tex.  642;  Chiluers 
V.  The  People,  11  Mich.  50;  Henry  y.  Tlie  State,  26  Ark,  523; 
Straube  &  Lohman  v.  Gordan,  27  Ark.  625;  Bohlery.  Schnei- 
der, 49  Ga.  195;  The  Home  Insurance  Company  v.  City 
Council  of  Augusta,  50  Ga.  543;  Adams  v.  Mayor  of  Som- 
merville,  Head.  363.  But  admitting,  for  the  sake  of  the 
argument,  that  the  constitution  does  apply  to  licenses  on 
business,  is  not  the  tax  imposed  in  this  case  as  uniform  and 
equal  as  the  constitution  requires?  The  same  license  fee 
is  required  of  every  person  who  engages  in  the  particular 
business  designated  by  the  act. 

In  the  city  of  Neio  Orleans  v.  Home  Mutual  Insurance 
Company,  where  the  ordinance  under  consideration  imposed 
a  license  upon  insurance  ^companies  and  divided  the  same 
into  classes  and  required  a  license  fee  from  each  in  propor- 
tion to  the  amount  of  premiums  received,  the  supreme 
court  say:  **  The  tax  imposed  is  for  a  license  to  carry  on  a 
business  or  occupation.  It  is  the  price  exacted  for  the  priv- 
ilege to  pursue  a  profession,  trade  or  occupation.  The 
constitution  requires  that  a  license  tax,  as  well  as  a  tax  on 
property,  shall  be  equal  and  uniform.  To  be  equal  and 
uniform,  the  tax  imposed  must  be  the  same  upon  all  who 
engage  in  the  particular  profession  or  calling  taxed,  without 
reference  to  the  abilities,  fortunes  or  successes  of  those 
engaged  in  business  taxed.  *  *  *  The  ordinance  in 
question  fixes  unequal  taxes  upon  persons  pursuing  the 
same  occupation.  It  is,  therefore,  unconstitutional  and 
void."  (23  La.  An.  449.  See  also  the  State  v.  Endom,  23 
La.  An.  663;  Hodgson  v.  City  of  New  Orleans,  21  La.  An. 
301.) 

From  a  review  of  the  authorities,  it  will  readily  be  seen 
that,  in  either  view  of  the  case  as  to  the  meaning  of  the  con- 
stitutional provision,  the  act  must  be  upheld.     If  we  are 
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correct  in  holding  that  the  license  imposed  bj  the  act  is  a 
tax  upon  a  business,  and  not  upon  property,  then  it  neces- 
sarily follows  that  the  question  argued  by  counsel,  as  to  the 
power  of  the  legislature  to  exempt  any  property  from  state 
taxation,  is  not  involved  in  this  case,  and  upon  that  point 
we  express  no  opinion. 

2.  The  act  is  not,  in  our  judgment,  in  conflict  with 
any  of  the  provisions  of  the  constitution  of  the  United 
States.  The  provisions  of  the  act  are  general  in  their  char- 
acter^ and  apply  as  well  to  citizens  of  this  state  as  to  citi- 
zeDs  of  other  states;  to  tbe  fruits  and  agricultural  products 
of  other  states  as  well  as  of  this  state.  There  is  no  dis- 
crimination between  the  citizens  of  Nevada  and  of  other 
states.  In  this  respect  the  act  is  essentially  different  from 
the  acts  declared  unconstitutional  in  Ward  v.  Maryland,  12 
Wall.  418;  Wdton  v.  State  of  Missouri,  91  U.  S.  275;  and 
Crow  V.  State,  14  Mo.  295.  There  is  no  valid  reason  why 
tbe  citizens  of  other  states,  who  come  within  our  jurisdic- 
tion and  engage  in  business  in  this  state,  should  be  exempted 
from  the  payment  of  licenses  properly  imposed  upon  our 
owu  citizens. 

3.  In  considering  the  question  whether  the  act  is  in 
contravention  of  those  provisions  of  the  constitution  which 
declare  that  congress  shall  have  the  power  to  regulate  com- 
merce among  the  several  states,  and  that  no  state  shall, 
without  the  consent  of  congress,  lay  any  imposts  or  duties 
on  imports  or  exports,  the  supreme  court  of  the  United 
States  has  repeatedly  declared  that  the  line  drawing  the 
limits  of  state  sovereignty  in  imposing  taxation  and  the 
duty  of  the  federal  government  to  regulate  and  protect  inter- 
state commerce,  is  always  difficult  to  be  traced;  that  no 
general  rule  can  be  laid  down ;  that  the  character  of  each 
case  must  be  distinctly  kept  in  mind,  and  the  decisions  of 
tbe  court  are  based  upon  the  particular  facts  of  each  indi- 
vidual case.  It  is  quite  difficult,  if  not  impossible,  to  draw* 
any  general  line  that  will  mark  with  any  degree  of  precision 
where  the  commercial  power  of  congress  ends,  and  where 
tbe  power  of  each  state  begins. 

The  case  of  Brown  v.  State  of  Maryland  (25  U.  S.  Kep. 
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12  Wheat.  419),  upon  which  petitioner  chiefly  relies,  has 
no  application  to  the  facts  of  this  case.  In  that  case  Brown 
was  indicted  for  having  imported  and  sold  a  package  of  dry 
goods  without  a  license,  contrary  to  the  provisions  of  an 
act  of  the  legislature  of  the  state  of  Maryland  which  required 
all  importers,  before  the  sale  of  their  imported  articles,  to 
take  out  a  license.  The  supreme  court  of  the  United  States 
held  that  a  tax  on  the  sale  of  an  article,  imported  only  for 
sale,  is  a  tax  on  the  article  itself;  that  the  importation  gave 
a  right  to  the  importer  to  sell  the  package  in  question  free 
from'  any  charge  by  the  state  and,  consequently,  that  the 
act  of  Maryland  was  unconstitutional  and  void,  as  being 
repugnant  to  that  article  of  the  constitution  which  declares 
that  "no  state  shall,  without  the  consent  of  congress,  lay 
any  imposts  or  duties  on  imports  or  exports,"  and  also  to 
that  clause  which  empowers  congress  *'to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes." 

The  decision  of  the  court  turned  upon  the  fact  that  Brown, 
being  the  importer  of  the  package,  had  the  undoubted  right 
to  dispose  of  it,  and  that  this  right  continued  as  long  as  the 
package  remained  the  property  of  the  importer  and  was  un- 
broken. In  other  words,  that  as  a  sale  is  the  object  of  all 
importation  of  goods,  the  power  to  allow  importation 
necessarily  implies  the  power  to  authorize  the  sale  of  the 
thing  imported;  and,  therefore,  that  any  penalty  imposed 
for  disposing  of  goods  in  the  character  of  an  importer  was 
in  violation  of  said  provisions  of  the  constitution  of  the 
United  States. 

The  case  of  Brown  v.  State  of  Maryland  has  been  repeat- 
edly cited  and  discussed  in  subsequent  decisions  of  the 
court  and,  while  adhering  to  it  as  an  authority,  the  court 
has  frequently  declared  that  the  principles  therein  decided 
ought  not  to  be  extended  to  any  case  not  coming  clearly 
within  the  facts  which  there  existed.  As  we  have  already 
stated,  the  facts  of  that  case  are  not,  in  our  judgment, 
analogous  in  any  respect  to  this.  It  is  unnecessary  in  this 
case  to  discuss  the  question  as  to  the  extent  of  the  power 
given  to  Congress  to  regulate  commerce,  or  to  review  the 


July,  1877.]  Ex  Parte  Eobinson.  273 

Opinion  of  the  Conrt — Hawley,  0.  J.    ' 

authorities  relative  to  the  prohibition  upon  the  states  from 
imposing  any  duty  upon  imports,  because  if  we  are  right  in 
the  conclusions  before  stated,  that  the  act  is  a  revenue  law 
imposing  a  tax  upon  all  persons  who  engage  in  a  certain 
business,  then  it  does  not  come  within  the  reasoning  of  the 
court  in  Broion  v.  Stale  of  Maryland,  and  other  cases  cited 
by  petitioner's  counsel.  The  act  does  not  impose  any  im- 
post or  duty  upon  imports,  and  it  does  not,  in  our  opinion, 
interfere  with  the  power  of  congress  to  regulate  commerce 
among  the  states. 

In  the  CUy  of  Neiv  York  v.  MilUf  which  was  an  action  of 
debt  brought  in  the  circuit  court  of  the  state  of  New  York 
by  the  plaintiff  to  recover  of  the  defendant,  as  consignee  of 
a  ship,  the  amount  of  certain  penalties  imposed  by  a  statute 
of  that  state  entitled  "An  act  concerning  passengers  in  ves- 
sels coming  to  the  port  of  New  York,"  the  court  discuss  at 
length  the  case  of  Brown  v.  State  of  Maryland,  and  in  draw- 
ing the  distinction  which  existed  between  the  two  cases, 
say:  "It  is  difficult  to  perceive  what  analogy  there  can  be 
between  a  case  where  the  right  of  the  state  was  inquired 
into,  in  relation  to  a  tax  imposed  upon  the  sale  of  imported 
goods,  and  one  where,  as  in  this  case,  the  inquiry  is  as  to 
its  rights  over  persons  within  its  acknowledged  jurisdiction. 
The  goods  are  the  subject  of  commerce;  the  persons  are 
not.  The  court  did,  indeed,  extend  the  power  to  regulate 
commerce,  so  as  to  protect  the  goods  imported  from  a  state 
tax  after  they  were  landed,  and  were  yet  in  bulk;  but  why? 
Because  they  were  the  subjects  of  commerce,  and  because, 
as  the  power  to  regulate  commerce,  under  which  the  im- 
portation was  made  implied  a  right  to  sell,  that  right  was 
complete,  without  paying  the  state  for  a  second  right  to 
sell,  whilst  the  bales  or  packages  were  in  their  original  form. 
But  how  can  this  apply  to  persons?  They  are  not  the  sub- 
ject of  commerce;  and,  not  being  imported  goods,  cannot 
fall  within  a  train  of  reasoning  founded  upon  the  construc- 
tion of  a  power  given  to  congress  to  regulate  commerce, 
and  the  prohibition  to  the  states  from  imposing  a  duty  on 
imported  goods."  (36  U.  S.  11  Pet.  136.) 

In  Woodruff  y.  Parham  (8  Wal.  123),  which  was  a  case 
Vol..  XII.— 18 
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where  the  city  of  Mobile,  Alabama,  in  accordance  with  a 
provision  in  its  charter,  authorized  the  collection  of  a  tai 
on  sales  at  auction  and  sales  of  merchandise,  capital  em- 
ployed in  business  and  income  within  the  city."  Woodruff 
and  others,  as  auctioneers,  received,  in  the  course  of  their 
business  for  themselves,,  or  as  consignees  and  agents  for 
others,  large  amounts  of  goods  and  merchandise,  the  pro- 
duct of  states  other  than  Alabama,  and  sold  the  same  in 
Mobile  to  purchasers  in  the  original  and  unbroken  packages. 
When  the  tax-collector  demanded  the  tax.  Woodruff  refused 
to  pay  it,  claiming  that  it  was  repugnant  to  the  provisions 
of  the  constitution  of  the  United  States.  The  court,  after 
a  full  consideration  and  review  of  previous  decisions,  held 
that  the  term  ''import,"  as  used  in  the  constitution,  did 
not  refer  to  articles  imported  from  one  state  into  another, 
but  only  to  articles  imported  from  foreign  countries  into 
the  United  States,  and  that  a  uniform  tax  imposed  by  a 
state  on  all  sales  made  in  it,  whether  they  be  made  by  a 
citizen  of  it  or  a  citizen  of  some  other  state,  and  whether 
the  goods  sold  are  the  produce  of  the  state  enacting  the  law 
or  of  some  other  state,  are  valid.  {Hinson  v.  Loit,  8  Wall. 
148;   Waring  v.  The  Mayor,  8  Wall.  110.) 

The  act  of  this  state  does  not  contemplate  any  restriction 
whatever  upon  commerce.  '*  The  power  it  asserts,"  as  was 
said  by  the  supreme  court  of  Indiana,  in  Beale  v.  The  State, 
*'  is  inseparable  from  sovereignty  essential  to  its  existence, 
and  one  which  all  expounders  of  the  constitution  admit  to 
have  been  reserved."  (4  Black,  109.) 

To  pronounce  such  a  law  unconstitutional  because  it 
might  in  some  imaginable  manner  affect  the  operation  of 
commerce  would  be  to  surrender  the  principle  that  a  state 
has  the  right,  for  its  support,  to  impose  a  tax  upon  citizens 
who  are  conducting  business  within  its  jurisdiction.  Such 
a  doctrine  is  not,  in  our  opinion,  sustained  by  the  reason- 
ing of  any  of  the  cases  cited  by  counsel.  On  the  other 
hand,  while  the  facts  in  many  of  the  cases  referred  to  are 
different  from  the  case  at  bar,  the  reasoning  of  the  courts 
is  decidedly  in  favor  of  the  views  we  have  expressed. 

In  NatJian  v.  The  State  of  Louisiana,  it  was  decided  that 
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tax  imposed  by  a  state  upon  exchange-brokers  was  not  void 
for  repugnance  to  the  constitutional  power  of  congress  to 
regulate  commerce. 

Justice  McLean,  in  delivering  the  opinion  of  the  court, 
says:  ''The  right  of  a  state  to  tax  its  own  citizens  for  the 
prosecution  of  any  particular  business  or  profession  within 
the  state  has  not  been  doubted.  And  we  find  that  in  every 
state  money  or  exchange  brokers,  vendors  of  merchandise 
of  our  own  or  foreign  manufacture,  retailers  o|  ardent  spirits^ 
tavern-keepers,  auctioneers,  those  who  practice  the  learned 
professions,  and  every  description  of  property,  not  exempted 
by  law,  are  taxed."  *  *  *'The  taxing  power  of  a  state  is 
one  of  its  attributes  of  sovereignty.  And  where  there  has 
been  no  compact  with  the  federal  government,  or  cession  of 
jurisdiction  for  the  purposes  specified  in  the  constitution, 
this  power  reaches  all  the  property  and  business  within  the 
state  which  are  not  properly  denominated  the  means  of  the 
general  government;  and,  as  laid  down  by  this  court,  it  may 
be  exercised  at  the  discretion  of  the  state.  The  only  re- 
straint is  found  in  the  responsibility  of  the  members  of  the 
legislature  to  their  constituents.  If  this  power  of  taxation 
by  a  state  within  its  jurisdiction  may  be  restricted  beyond 
the  limitations  stated,  on  the  ground  that  the  tax  may  have 
some  indirect  bearing  on  foreign  commerce  the  resources  of 
a  state  may  be  thereby  essentially  impaired.  But  state 
power  does  not  rest  on  a  basis  so  undefinable.  Whatever 
exists  within  its  territorial  limits  in  the  form  of  property, 
real  or  personal,  with  the  exceptions  stated,  is  subject  to 
its  laws;  and,  also,  the  numberless  enterprises  in  which  its 
citizens  may  be  engaged.  These  are  subjects  of  state  regu- 
lation and  state  taxation,  and  there  is  no  federal  power 
under  the  constitution  whi<ih  can  impair  this  exercise  of 
state  sovereignty."    (49  U.  S.  Eep.  (8  How.),  82.) 

This  power  of  the  state  in  the  exercise  of  its  sovereignty 
has  repeatedly  been  declared  by  the  state  courts,  and  ac- 
knowledged by  the  supreme  court  of  the  United  States. 
{Gibson  v.  Mason,  5  Nev.  283;  liaguet  v.  Wade,  4  Ohio,  107; 
Sears  v.  Warren,  36  Ind.  267 ;  Harrison  v.  Mayor  of  Vicks- 
hurg,  3  Smedes  &  Marshal,  581;  McCxdlough  v.  Stale  oiMaiy- 
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lavd,  17  U.  S.  Eep.  (4  Wheat.)  428;  City  of  New  Tork  v. 
MUn,  36  U.  S.  Eep.  (11  Pet.)  138-9;  License  Gases,  46  U. 
S.  Rep.  (5  How.),  625;  Passenger  Cases,  48  U.  S.  Rep.  (7 
How.)  402,  531;  Woodmff  v.  Parham,  8  Wal.  137;' [farrf 
V.  Maryland,  12  Wal.  428.) 

Being  unanimoxisly  of  the  opinion  that  the  act  is  consti- 
tutional and  yalid,  we  have  considered  and  disposed  of  the 
case  upon  its  noierits,  without  reference  to  the  disputed 
question  as  to  whether  this  court  has  jurisdiction  of  the 
case  under  the  writ  of  habeas  corpus.  Upon  this  point  we 
express  no  opinion. 

The  petitioner  is  remanded  into  custody. 


[No.  821.] 

DAVID  ESTEY,  Respondent,  v.  R.  A.  COOKE,  Appel- 
lant. 

Lien  fob  Keeping  ANiMAiiS,  when  Lost. — ^The  statntory  lien  (1  Com.  L. 
144-6)  for  keeping  animals  is  lost  when  the  possession  is  parted  with. 
Cardinal  v.  Edwards f  5  Nev.  36,  affirmed. 

Statute  op  Fbauds— Deuveby  and  Actuaxj  Change  op  Possession.— The 
principles  decided  in  Gray  v.  SvUivan  (10  Nev.  416),  and  Tioist  v.  SeUey 
(11  Nev.  382),  as  to  what  acts  are  necessary  to  constitute  an  actnal 
change  of  possession  adhered  to  upon  the  doctrine  of  stare  decisis. 

Appeal  from   the  District  Court  of  the  Third  Judicial 
District,  Lyon  County. 
The  facts  are  stated  in  the  opinion. 

Drake  &  Gaston,  for  Appellant: 

I.  The  transfer  of  the  property,  under  the  circumstaDces 
detailed  in  the  evidence,  is  conclusively  fraudulent  and  void 
under  sections  60,  64  and  69  of  the  *'  act  concerning  con- 
veyances," approved  Nov.  5,  161;  sec.  288,  292  Comp.  L.; 
Hvlhurd  v.  Bogardus,  10  Cal.  518;  Bichardsy.  Schroder,  10 
Cal.  431;  Doake  v.  Brubaker,  1  Nev.  218;  Shaivr^  v.  Shaw,  2 
Nev.  289;  Latvrence  v.  Burnham,  4  Nev.  361.  The  princi- 
ples are  elaborately  discussed  in  Bump  on  Fraud.  Con., 
citing  innumerable  cases,  152  to  160,  and  173  to  175,  and 
230  et  seq,,,  477  et  seq. 
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n.  There  is  no  evidence  showing  or  tending  to  show  that 
Dow  was  a  bailee.  He  himself  swears  that  Estej  always 
had  control  of  the  teams;  took  them  out  and  returned  them 
at  will.  Dow  had  no  lien  upon  the  teams  for  stabling;  for 
he  never  intimated  any  intention  to  claim  one.  He  was 
away  from  the  stable  for  days  at  a  time,  and  he  made  no 
attempt  to  exercise  control  over  the  teams.  The  statute 
does  not,  of  its  own  force,  bestow  a  lien  in  favor  of  a  sta- 
ble-keeper. It  was  necessary  for  him  to  assert  his  right  by 
words  or  acts,  or  both;  he  did  neither.  On  the  contrary, 
all  his  declarations  establish  his  intention  of  disclaimer  in 
respect  to  a  lien.  His  every  act  and  declaration  is  incon- 
sistent with  an  intention  to  claim  a  lien  on  the  horses  for 
feed.  (Schoaler  on  Pers.  Prop.  494,  497.) 

in.  Even  if  Dow  had  secured  a  lien  prior  to  the  transfer, 
he  waived  and  abandoned  it  when  he  agreed  to  '*  look  to 
Estey  for  his  pay."  The  debt  upon  which  he  could  have 
claimed  his  lien  was  extinguished,  and  with  the  extinguish- 
ment of  the  debt,  the  lien  expired;  Eldridge  no  longer 
owed  Dow.  (4  Abb.  Pr.;  N.  Y.  Dig.,  new  ed.  42,  sec.  21; 
2  Bonvier's  Die. ;  Cardinal  v.  Edwards,  6  Nev.  36,  and  au- 
thorities there  cited.) 

Kdton  &  Thomas,  for  Bespondent: 

I.  When  the  vendee  is  in  possession  of  property  at  the 
time  of  sale,  there  need  be  no  formal  delivery  of  possession. 
A  declaration  of  sale  by  the  vendor,  and  a  surrender  of  con- 
trol is  all  that  can  be  done,  and  all  that  the  law  requires. 
(Bump  on  Fraud.  Con.  183,  and  cases  cited  thereunder; 
Comp.  L.  sec.  146.) 

Our  statute  of  fraud  requires  ** immediate  delivery  and 
actual  and  continued  change  of  possession,"  only  where  the 
personal  property  sold  is  **iu  the  possession  or  under  the 
control"  of  the  vendor.  (Comp.  L.  sec.  292.)  And  if  such 
control  or  possession  is  at  all  qualified,  or  less  than  absolute, 
the  delivery  must  be  subject  to  such  qualification.  And  in 
this  case,  both  vendor  and  vendee  recognized  Dow's  lien, 
and  the  sale  and  deliveiy  was  made  subject  thereto,  which 
fact  precluded  a  removal  without  the  commission  cf  a  crime. 
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Delivery  mnsfc  be  subject  to  the  rights  of  third  parties. 
(Bump  on  Fraud.  Con.  sees.  206-7.) 

By  the  Court,  Beatty,  J. : 

The  plaintiff  in  this  case  was  the  vendee  of  certain  per- 
sonal property  which  was  attached  by  the  defendant,  as 
sheriff  of  Lyon  county,  at  the  suit  of  a  creditor  of  plaintiffs 
vendor.  The  appeal  is  from  a  judgment  for  the  value  of 
the  property  attached,  and  from  an  order  overruling  defend- 
ant's motion  for  a  new  trial.  One  of  the  grounds  of  the 
motion  for  a  new  trial  was  that  there  was  no  evidence  of  an 
actual  and  continued  change  of  possession  of  the  property 
in  question  from  the  vendor  to  the  vendee;  and  whether 
there  was  suflScient  evidence  on  this  point  is  the  only  ques- 
tion in  the  case  that  presents  any  difficulty.  The  question 
of  actual  fraud  has  been  somewhat  discussed,  but  as  to  this 
point  it  is  only  necessary  to  say  that  there  was  a  substantial 
conflict  of  testimony  in  regard  to  the  matters  from  which  a 
fraudulent  intent  on  the  part  of  the  plaintiff  might  have 
been  inferred.  Under  the  circumstances,  although  there 
may  be  some  reason  to  suspect  the  bona  fides  of  the  trans- 
action, the  finding  of  the  district  court;  that  it  was  not 
fraudulent  in  fact,  is  conclusive. 

As  to  the  other  point — delivery  and  actual  change  of  pos- 
session— the  case  was  substantially  as  follows:  The  prop- 
erty sued  for  consisted  of  four  or  five  horses,  with  their 
harness,  etc.,  comprising  a  part  of  a  team  belonging  to  one 
Eldridge,  and  driven  by  the  plaintiff  as  his  servant.  The 
team,  when  not  employed,  was  left  in  the  stable  of  one 
Dows  at  Silver  City,  and  Eldridge  was  indebted  to  Dows 
in  the  sum  of  three  hundred  and  sixty  dollars,  or  there- 
about, for  the  stabling  and  feeding  of  the  animals.  Dows 
was .  aware  of  the  negotiations  between  the  plaintiff  and 
Eldridge  for  the  purchase  and  sale  of  the  teams,  and  it  had 
been  agreed  between  them  that  in  case  of  a  sale,  plaintiff 
should  assume  and  Dows  look  to  him  for  the  indebtedness 
of  Eldridge  on  account  of  such  stabling  and  feeding.  It 
was  further  understood  between  plaintiff  and  Dows  that  the 
team  should  be  kept  at  the  latter's  stable  until  his  bill  was 
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paid.  On  the  tenth  of  April,  1876,  Eldridge  and  plaintiff 
agreed  upon  the  terms  of  sale,  and  a  bill  of  sale  was  exe- 
cuted and  delivered  about  four  o'clock  in  the  afternoon.  The 
Lorses  which  had  been  driven  by  the  plaintiff  from  Empire 
that  morning  were  in  the  stable  of  Dows  at  the  time  of  the 
sale,  and  the  parties  proceeded  to  the  stable,  where,  in  the 
presence  of  witnesses,  Eldridge  pointed  out  the  property 
sold,  and  declared  that  he  delivered  it  to  plaintiff,  and  that 
it  was  his  property.  This  was  all  that  was  done  in  order  to 
effect  a  delivery  or  change  of  the  possession.  The  horses  and 
other  property  remained  where  they*  had  been  kept  for 
months  before,  and,  to  all  outward  appearance,  in  exactly 
the  same  situation  in  which  they  had  been  before  the  sale. 

As  the  party  were  leaving  the  stable  they  were  met  by  the 
sheriff,  who  told  them  he  had  come  for  the  purpose  of 
attaching  Eldridge's  teams,  but,  being  notified  of  the  sale 
to  the  plaintiff,  he  did  not  take  any  of  the  property  into  his 
possession  at  that  time.  He  garnisheed  plaintiff  and  went 
away.  Afterwards — ^about  nine  o'clock  the  same  night — he 
came  back  and  took  away  the  property  which  is  the  subject 
of  this  suit. 

It  is  claimed  by  the  appellant  that  after  the  sale  and 
before  the  levy  of  the  attachment — an  interval  of  four  or  five 
Lours — there  was  ample  time  and  opportunity  for  the  re- 
spondent to  have  removed  the  horses  to  some  other  place 
than  that  in  which  they  had  been  kept  by  his  vendor,  and 
that  he  was  obliged  to  effect  such  removal  as  soon  as  he 
reasonably  could,  in  order  to  satisfy  .the  requirements  of 
the  statute.  The  respondent,  on  the  other  hand,  contends 
that,  under  any  circumstances,  it  was  unnecessary  for  him 
to  remove  the  horses  to  another  stable  in  order  to  effect  a 
change  of  possession  such  as  the  statute  requires;  but  that, 
even  if  it  would  ordinarily  be  necessary  for  the  vendee  of 
horses  to  remove  them  from  the  stable  where  they  have 
been  kept  by  the  vendor,  in  this  case  he  was  excused  from 
doing  so  by  reason  of  the  fact  that  Dows  had  a  lien  upon 
these  horses  for  feeding  and  stabling  them,  and  consequent- 
ly they  could  not  be  removed  without  his  consent.  It  would 
seem  from  the  testimony  that  Dows  had  no  such  lien  under 
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the  statute  (C.  L.,  sees.  144,  145,  146)  as  would  Lave  pre- 
vented plaintiff  from  removing  t^ie  teams  if  he  had  desired 
to  do  so.  They  were  kept  in  Dows'  stable  and  fed  with  his 
grain,  but  they  were  apparently  in  the  exclusive  possession 
of  Eldridge,  by  whom  they  were  in  constant  use  hauling 
wood  on  contracts  with  other  parties.  The  lien,  under  the 
statute,  is  lost  when  the  possession  is  parted  with,  (Cardinal 
V.  Edwards,  5  Nev.  36),  and  it  would  seem,  has  no  existence 
apart  from  possession  in  the  lien  claimant. 

But,  tested  by  the  principles  established  in  Gray  v.  SuUi- 
van  (10  Nev.  416),  which  was  followed  in  Jkvist  v.  Kelly 
(11  Nev.  382),  the  acts  of  the  plaintiff  in  this  case  were 
sufficient  to  satisfy  the  requirements  of  the  statute  as  to 
change  of  possession.  It  cannot  be  said  consistently  with 
the  rule  of  those  cases  that  he  was  bound  to  remove  the 
horses  to  another  stable  for  the  purpose  of  advertising  the 
public  of  a  change  of  ownership.  I  dissented  from  the 
opinion  of  the  court  in  Gray  v.  Sullivan,  and  still  think 
that  a  more  stringent  interpretation  of  the  statute  would  be 
a  better  one;  but,  however  that  may  be,  the  rule  has  been 
acted  upon  to  an  extent  that  brings  it  within  the  protec- 
tion of  the  principle  of  slare  decisis  and,  whether  right  or 
wrong  originally,  it  would  certainly  be  wrong  to  depart  from 
it  now. 

The  judgment  of  the  district  court  is  affirmed. 


[No.  823.] 

W.  E.  LEE  ET  AL.,  Appellants,  v.  ANGUS  McLEOD, 

Kespondent. 

Pabol  License,  when  Ibbeyocable. — A  parol  license  to  erect  a  dam  upon 
another's  land  for  the  purpose  of  running  a  flouring-mill,  is  irreyocable 
after  the  party  to  whom  the  license  is  given  has  executed  it  by  erecting 
the  mill,  or  otherwise  expending  money  upon  the  faith  of  the  license. 

Idem — Statute  of  Fbauds. — The  expenditure  of  money  in  consequeuce  of 
the  license,  has  the  effect  of  turning  such  license  into  an  agreement  that 
will  be  enforced  in  equity.  The  execution  of  the  i^arol  license  supplies 
the  place  of  a  writing,  and  takes  the  case  out  of  the  statute  of  frauds. 

Pleadings,  when  Objections  to,  should  ee  made  in  the  Couet  below.— 
An  objection  that  evidence  tending  to  establish  a  parol  license  ought  not 
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to  have  been  admitted  because  the  facts  necessary  to  create  a  contract, 
or  constitate  an  equitable  estoppel,  were  not  specially  pleaded,  will  not 
be  considered  on  appeal  unless  the  objection  was  properly  made  in 
the  court  below. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  Esmeralda  County. 

This  action  was  brought  by  W.  B.  Lee,  James  Mills  and 
Jacob  Mills,  against  Angus  McLeod,  to  recover  damages 
for  an  alleged  unlawful  diversion  of  the  waters  of  Walker 
river,  and  to  enjoin  the  defendant  McLeod  from  diverting 
the  same  to  the  injury  of  plaintiffs. 

It  appears  from  the  testimony  that  the  plaintiff  Lee  is  a 
miller;  that  in  1873  he  had  frequent  conversations  with  tjie 
defendant  McLeod  regarding  the  advisability  of  building  a 
flouring-mill;  that  McLeod  frequently  asserted  that  it  would 
be  of  great  advantage  to  him  and  to  the  community,  and 
would  be  a  paying  operation,  and  generally  advised  and  re- 
quested plaintiff  Lee  to  build  such  a  mill;  that  McLeod 
repeatedly  stated  that  he  would  give  the  plaintiff  a  mill-site 
anywhere  on  his  land,  and  would  also  give  the  use  of  the 
water  from  Walker  river  at  any  place  where  it  run  through 
his  land  and  from  certain  ditches  which  he  owned.  All  the 
people  in  Mason's  valley  made  the  same  offer.  Plaintiff  Lee 
thereafter  selected  a  mill-site  off  from  the  land  of  defendant, 
and  entered  into  an  agreement  with  his  co-plaintiffs,  who 
were  farmers,  to  construct  a  ditch  and  build  a  dam  so  as  to 
divert  the  waters  of  Walker  river  to  said  mill-site,  with  the 
understanding  that  if  there  was  water  enough  for  both,  both 
should  have  it,  otherwise,  Lee  should  take  it  in  the  winter 
and  his  co-plaintiffs  in  the  summer.  The  ditch  and  dam 
were  built,  the  dam  being  nearly  all  on  McLeod  s  land.  Mc- 
Leod gave  plaintiffs  permission  to  take  the  water  at  the 
point  selected  by  plaintiffs,  and  to  build  a  dam  that  would 
raise  the  Avater  eighteen  inches,  upon  condition  that  a  levee 
of  corresponding  height  should  be  built.  The  dam  was 
built  so  as  to  raise  the  water  over  two  feet  high;  McLeod 
at  first  objected  to  this,  but  upon  the  promise  being  made 
upon  the  part  of  plaintiffs  that  they  would  lower  the  dam, 
when  the  water  raised,  he  consented.     While  the  dam  was 
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being  buiU  McLeod  frequently  passed  where  the  plaint- 
iflfs  were  at  work,  and  never  made  any  objections  except 
as  above  stated;  he  authorized  plaintiffs  to  take  material 
from  his  ranch  to  make  the  dam,  and  frequently  gave 
his  assent  to  what  had  been  done.  After  the  dam  was 
completed  and  levee  built  he  assured  plaintiffs  that  tbey 
had  fully  complied  with  his  requirements.  After  the 
ditch  and  dam  were  finished  and  after  the  flouring-mill 
had  been  erected,  McLeod  informed  plaintiffs  that  he 
wished  to  dig  a  cut  across  his  own  land  for  the  purpose  of 
taking  a  part  of  the  water  above  the  dam  and  emptying 
it  into  the  river  below  the  dam,  for  the  purpose  of  creating 
a  counter  current,  saying  that  it  would  not  deprive  plaintiffs 
of  the  use  of  the  water;  that  if  it  did  he  would  fill  it  up,  as 
he  only  wanted  a  small  part  of  the  water.  Upon  this  as- 
surance, one  of  the  plaintiffs  helped  dig  the  cut.  Afterwards, 
without  the  consent  of  plaintiffs,  the  cut  was  made  deeper 
and  the  plaintiffs  were  thereby  deprived  of  the  water. 

This  testimony  was  all  admitted  without  objection.  Dur- 
ing the  trial  plaintiffs  offered  to  prove  the  value  and  cost  of 
the  ditch,  dam  and  flouring-mill  constructed  by  them,  with 
the  view  of  showing  to  what  extent  they  had  complied  with 
their  part  of  the  contract  with  defendant.  Defendant  ob- 
jected to  this  evidence,  upon  the  ground  that  it  was  irrelevant 
and  immaterial  to  the  issue.  The  court  sustained  the  ob- 
jection, and  plaintiffs  excepted. 

This  appeal  is  taken  from  the  order  and  judgment  of 
the  district  court  granting  a  nonsuit. 

T.  W.  W.  Davies,  for  Appellant: 

I.  The  statute  of  frauds  requires  all  agreements  concerning 
land  to  be  in  writing;  but  this  statute  will  never  in  equity 
be  allowed  to  operate  as  a  protection  to  fraud,  and  for  the 
purpose  of  showing  that  a  fraud  has  been,'  or  is  sought  to  be 
committed,  parol  evidence  will  be  admitted  even  against  the 
words  of  the  statute. 

Where  there  has  been  such  a  part  performance  of  a  ver- 
bal contract  by  plaintiffs  as  to  put  them  into  a  situation 
which  would  operate  as  a  fraud  upon  them  unless  the  ver- 
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bal  agreement  should  be  enforced,  a  specific  performance  of 
the  contract  will  be  decreed. 

The  specific  performance  asked  by  plaintiffs  is  to  compel 
defoDdant  to  comply  with  his  part  of  the  contract,  and  per- 
mit them  to  enjoy  the  right  of  taking  and  using  the  water 
granted  by  him  to  them  in  the  beginning,  and  to  desist  from 
malicious  interference  with,  and  destruction  of,  their  vested 
rights.  (ToJdei-  v.  Folsom,  1  Cal.  207;  Johnson  v,  BickeU, 
5  Cal.  613;  Arguello  v.  Edinger,  10  Cal.  150;  Hidden  v.  Jor- 
dan, 21  Cal.  92;  Farley  v.  Vaughn,  11  Cal.  227.) 

11.  The  defendant,  after  standing  by  and  seeing  plaintiffs 
perform  work,  construct  the  dam  and  ditch,  expend  large 
sums  of  money  in  the  erection  of  a  mill,  offers  all  manner  of 
assistance  in  the  enterprise  of  plaintiffs;  consults  with  them 
about  making  his  "cut-off,"  promising  to  close  it  if  it  in  any 
wise  injured  plaintiffs'  ditch  and  water  privilege;  acquiesces 
in  all  the  acts  of  plaintiffs,  both  tacitly  and  openly,  and  then 
by  repudiation  of  his  agreement  and  acquiescence,  seeks  to 
destroy  the  vested  rights  of  plaintiffs.  He  is  estopped  from 
denying  plaintiffs'  rights.  (Smith's  Lead.  Cases  and  author- 
ities cited.) 

Ellis  dt  King,  for  Bespondent: 

I.  The  court  did  not  err  in  excluding  the  testimony  as  to  the 
cost  of  the  ditch,  dam  and  mill,  because  it  was  offered  solely 
for  the  purpose  of  showing  how  far  the  plaintiffs  had  com- 
plied with  some  imaginary  contract  which  is  not  pleaded. 

II.  The  plaintiffs  can  only  recover  in  this  case  upon  the 
theory  that  they  owned  a  usufructuary  right  to  a  portion  of 
the  water  of  Walker  river,  and  that  the  defendant  had  de- 
prived them  of  the  enjoyment  of  such  right.  To  show  this, 
they  must  show  that  they  had  actually  appropriated  the 
water  rightfully  as  against  the  defendant,  or  that  they  had 
contracted  with  the  defendant  for  the  use  of  the  water  ac- 
cording to  law,  and  for  a  sufficient  consideration  passing  to 
the  defendant,  from,  or  on  behalf  of  the  plaintiffs. 

III.  The  plaintiffs  failed  to  show  any  contract  by  which 
McLeod  parted  with  a  portion  of  his  estate.  We  maintain 
that  McLeod  is  a  riparian  proprietor,  and  has  the  rights  as 
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against  the  plaintiff  to  the  full  flow  of  the  stream;  that 
there  was  no  contract;  that  there  was  no  consideration  to 
support  any  contract.  (Smith  on  Con.,  "Consideration;" 
that  the  pretended  contract  is  clearly  within  the  statute 
of  frauds.  (Smith  on  Con.  119,  and  cases  cited;  Stevens  v. 
Stevens,  11  Met.  251;  Thompson  v.  Gregory,  4  John.  81; 
Cartel'  v.  Harlan,  6  Md.  20;  Movltony.  Faught,  41  Me.  298.) 

That  if  there  was  a  contract,  it  has  been  violated  by  the 
plaintiffs  in  rising  and  seeking  to  maintain  a  dam  three  feet 
high,  when  by  their  testimony  they  only  had  permission  to 
build  it  eighteen  inches. 

If  such  is  the  case,  McLeod  clearly  has  the  right  to  re- 
voke his  license  and  to  defend  this  action.  And  the  taking 
of  counter  steps  to  protect  his  own  land  from  ovei*flow,  by 
making  the  cut  as  against  the  raised  dam,  was  legitimate  and 
amounted  to  a  revocation  of  the  license.  This  was  only  a 
license;  the  expenditure  of  money  makes  no  difference. 
(Wash,  on  Ease,  and  Serv.  Ed.  1873,  5,  6,  24,  26,  27.) 

By  the  Court,  Hawley,  C.  J. : 

A  parol  license  to  erect  a  dam  upon  another's  land,  or  to 
convey  water  from  a  stream  running  through  the  land  of 
another,  for  the  purpose  of  erecting  and  conducting  a  flour- 
ing-mill,  is,  in  our  opinion,  irrevocable  after  the  party  to 
whom  the  license  is  given  has  executed  it  by  erecting  the 
mill,  or  otherwise  expended  his  money  upon  the  faith  of 
the  license. 

This  principle  is  very  clearly  stated  in  Berich  v.  Kern  (14 
Serg.  &  Bawle,  267),  where  the  court  held  that  a  parol  li- 
cense, given  without  consideration,  to  use  the  water  of  a 
stream  for  a  saw-mill,  in  consequence  of  which  the  licensee 
goes  to  the  expense  of  erecting  a  mill,  the  license  cannot 
be  revoked  at  the  pleasure  of  the  licensor,  and  that  the 
licensee  could  maintain  an  action  against  the  licensor  for  a 
diversion  of  the  water  to  his  injury.  Gibson,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said:  "A  license  maybe- 
come  an  agreement  on  valuable  consideration,  as,  where  the 
enjoyment  of  it  must  necessarily  be  preceded  by  the  expen- 
diture of  money;  and  when  the  grantee  has  made  improve- 
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meDtsor  invested  capital  in  consequence  of  it  lie  has  become 
a  purchaser  for  a  valuable  consideration.  Such  a  grant  is 
a  direct  encouragement  to  expend  money,  and  it  would  be 
agaiust  all  conscience  to  annul  it  as  soon  as  the  benefit  ex- 
pected from  the  expenditure  is  beginning  to  be  perceived." 
(2  Am.  Lead.  Cases,  734.)  The  principle  that  expending 
money  or  labor  in  consequence  of  a  license  to  divert  a 
water-course,  or  use  a  water-power,  in  a  particular  way,  has 
the  effect  of  turning  such  a  license  into  an  agreement  that 
will  be  enforced  in  equity,  has  been  frequently  announced 
by  the  courts.  In  all  such  cases  the  execution  of  the  parol 
license  supplies  the  place  of  a  writing,  and  takes  the  case 
out  of  the  statute  of  frauds.  (  Woodbury  v.  Parshley,  7  N.  H. 
237;  Snoioden  v.  Wilas,  19  Ind.  14;  Stepheiis  v.  Benson,  Id. 
369;  Lane  v.  Miller  ei  al,  27  Ind.  537;  Tfie  RarUan  Water 
Power  Co.  v.  Vegihe,  21  N.  J.  Eq.,  463;  Rhodes  v.  Otis,  33 
Ala.  678;  Campbell  v.  McCoy  et  ah,  31  Penn.  264;  Prince  v. 
Case,  2  Am.  Lead.  Cases,  760-1;  Ameriscoggin  Bridge  v. 
Bragg,  11  N.  H.  108.) 

The  rule  applicable  to  such  cases  is  also  acknowledged 
in  cases  where  a  parol  license  had  been  given  to  erect  party 
walls.  iWickersham  v.  Orr,  9  Iowa,  259;  Russell  v.  Hubbard 
etal,  59111.  340.) 

There  are  several  very  respectable  authorities  which  hold 
a  contrary  doctrine,  but  we  think  the  rule  as  announced  in 
the  authorities  we  have  cited  is  founded  in  better  reason, 
and  fully  accords  with  our  views  in  relation  to  this  subject. 

There  was  some  evidence  admitted  without  objection 
which  tended  to  prove  an  executed  parol  license.  Respond- 
ent claims  that  the  facts  necessary  to  create  a  contract  or 
constitute  an  equitable  estoppel  were  not  specially  pleaded, 
and  that  no  evidence  of  this  character  ought  to  have  been 
admitted.  This  objection  does  not  appear  to  have  been 
made  in  the  court  below,  and  it  is  therefore  unnecessary  to 
decide  the  question  as  to  the  sufficiency  of  the  pleadings. 
The  plaintiffs  will,  if  they  so  desire,  be  allowed,  upon 
proper  motion,  to  amend  their  complaint,  so  as  to  avoid  any 
objection  of  this  character  upon  another  trial. 

As  the  testimony  in  this  case  tended  to  prove  that  plaint- 
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iSs  were  induced  to  build  and  liad  erected  a  flouring-mill, 
and  constructed  a  ditch,  relying  upon  a  parol  license  given 
by  the  defendant  and  others  to  erect  a  dam  and  divert  the 
waters  of  the  Walker  river  from  the  natural  channel  of  said 
stream,  for  the  purpose  of  operating  said  mill,  and  that  de- 
fendant had,  by  digging  a  deep  cut  across  his  own  land, 
diverted  the  water  of  said  stream  away  from  the  plaintiffs' 
dam,  to  their  injury,  it  follows  that  the  court  erred  in  grant- 
ing a  nonsuit. 

The  judgment  of  the  district  court  is  reversed  and  cause 
remanded  for  a  new  trial. 


[No.  812.] 

L.  I.  HOGLE  ET  AL.,  Eespondents,  v.  B.  N.  LOWE  et 

AL.,  Appellants. 

Pabtnebship  in  Beal  Estate — Notice  of  Copabtnebship. — Lowe  and 
Griswold  were  copartners  in  the  business  of  saloon-keeping,  and  owned 
the  lot  and  bnilding  they  occnpied,  each  holding  the  legal  title  to  an 
undivided  one-half.  Lowe  mortgaged  his  half  interest,  and  upon  the 
foreclosure  of  this  mortgage,  Griswold,  having  purchased  the  property 
nnder  an  execution  sale  in  a  suit  brought  by  certain  of  the  creditors 
against  the  copartnership,  claimed  that  the  real  estate  belonged  to  the 
copartnership,  and  was  subject  to  the  payment  of  the  copartnership 
liabilities:  Held,  that  the  legal  title  to  the  property  mortgaged  haying 
been  in  Lowe,  it  was  incumbent  upon  Griswold  to  prove  that  sach 
property  was  in  fact  a  portion  of  the  partnership  assets,  and  that  the 
mortgagees  had  notice  thereof. 

Idem — Insolvency  op  Copabtnebship. — If  the  premises  were  in  fact  partner- 
ship property,  and  the  mortgagees  had  notice  of  such  fact,  the  mort- 
gagees would  then  be  bound  to  inquire  concerning  the  firm  indebted- 
ness. 

Beal  Estate,  whi;n  Pabtnebship  Pbopebtt. — ^Beal  estate  purchased  with 
partnership  funds  for  partnership  purposes,  and  appropriated  to  part- 
nership uses,  is,  in  equity,  presumed  to  be  partnership  property,  and 
it  is,  under  such  circumstances,  immaterial  whether  the  legal  title  is 
taken  in  the  name  of  a  part  or  all  of  the  partners. 

Idem. — Individual  real  property  brought  into  the  partnership,  by  the  copart- 
ners, at  the  time  of  its  formation  or  afterwards,  and,  by  proper  agree- 
ment of  the  partners,  converted  into  partnership  property  and  appro- 
priated to  its  uses,  becomes  a  portion  of  the  capital  stock  of  the  firm, 
and  will  be  treated  in  equity  as  personalty,  although  standing  in  the 
name  of  an  individual  partner. 
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Idem  — Upon  a  review  of  the  testimony  in  this  case :  Held,  that  the  court  did 
not  err  in  deciding  that  Lowe  and  Griswold  held  the  real  estate  in  qnes* 
lion  OS  tenants  in  common,  and  not  as  partners,  at  the  date  of  the  mort- 
gage. 

Appeal  from  the  Districfc  Court  of  the  Ninth  Judicial  Dis- 
trict, Elko  County. 
The  facts  appear  in  the  opinion  of  the  court. 

JB.  J2.  BigeloWy  for  Appellants. 

I.  The  burden  of  the  defense  of  being  a  bona  fide  purchaser 
without  notice  of  equities  rests  upon  the  purchaser.  There 
is  no  presumption  in  his  favor,  and  he  is  required  to  prove 
affirmatively  that  he  purchased  without  notice.  (  Gallatain  v. 
Eywin,  Hopkins's  Ch.,  48;  Longv,  Dollarhide,  24  Cal.  227; 
CoUoiiY.  Seavey,  22  Cal.  496;  Landeray.  Bolton,  26 Cal.  419; 
Lawton  v.  Gordon^  34  Cal.  38;  Id.,  37  Cal.  205;  authorities 
cited  in  respondents'  brief  in  Scott  v.  Umbarger,  41  Cal.  414.) 
It  is  not  necessary  that  a  purchaser  should  have  positive 
knowledge  of  equities;  anything  that  puts  him  upon  inquiry 
is  suflScient.  (Crosier  v.  McLaughlin,  1  Nev.  348;  Lawton  v. 
Gordon,  37  Cal.  205;  GallandY.  Jackman,  26  Cal.  87;  Story's 
Eq.  Juris.,  sec.  400,  400  b.) 

II.  But  admitting  that  the  mortgagee  and  the  plaintiff 
in  this  action  had  no  actual  knowledge  of  Griswold's  rights, 
and  no  knowledge  of  anything  that  should  have  put  them 
upon  inquiry,  still  they  cannot  be  held  to  have  been  inno- 
cent purchasers,  for  the  fact  that  defendant  Griswold  was 
in  possession  of  this  property  from  November  22,  1872,  up 
to  the  commencement  of  the  attachment  suit  of  Badt  & 
CoLu  in  the  fall  of  1873,  during  which  time  this  mortgage 
was  made  and  purchased  by  plaintiffs,  was  constructive  no- 
tice of  his  equity,  not  only  to  plaintiffs  but  also  to  Smith, 
the  mortgagee.  (Duryea  v.  Bui-t,  28  Cal.  587;  Woodson  v. 
McKmie,  17  Cal.  300;  Story's  Eq.  Juris.,  sec.  395;  8  Cal. 
467;  7  Cal.  308.) 

III.  The  real  estate  was  partnership  property.  If  Lowe 
and  Griswold  intended  it  to  be  partnership  property  then 
it  had  that  character.  Whether  real  property  shall  become 
partnership  stock  or  not  is  a  question  of  intention.  (Pars. 
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on  Part.,  378;  and  note  L;  Fall  River  Whaling  Co.  v.  Borden, 
10  Cush.  462;  Dyer  v.  Clark,  5  Mete.  562-582.) 

The  partnership  was  formed  for  the  very  purpose  of  using 
this  property.  The  real  estate  was  a  part  of  their  capital 
stock,  equally  as  much  so  as  the  fixtures  or  stock  on  hand. 
Their  acts,  taken  in  connection  with  the  manner  of  the 
formation  of  the  partnership,  and  the  purpose  for  which  it 
was  formed,  show  that  a  partnership  existed  from  the  first 
in  this  property.  Their  acts  must  all  be  considered  in  de- 
termining the  intention  of  the  partners  as  to  the  tenure 
by  which  this  property  should  be  held.  (Fall  River  Co.  v. 
Borden,  10  Cush.  463.) 

IV.  The  partners  have  a  lien  upon  all  copartnership  prop- 
erty for  the  payment  of  the  firm's  debts;  and  when  such 
property  is  sold  to  satisfy  such  debts,  which  is  the  case 
here,  the  purchaser  takes  it  relieved  of  all  incumbrance  made 
by  an  individual  partner  for  the  personal  debts.  {Jones  v. 
Parsons,  25  Cal.  102;  Whitmore  v.  Shiverick,  3  Nev.  288; 
Dwpuy  V.  Leavenworth,  17  Cal.  264;  Dyer  v.  Clark,  5  Mete, 
562.) 

Y.  It  does  not  matter  in  whose  name  the  real  estate  is 
held;  if  it  belongs  to  the  partnership  it  is  to  be  treated  as 
personalty.  (Pars,  on  Part.,  377;  Coll  on  Part.,  135;  9  Cal. 
616;  10  Cush.  462.) 

The  general  rule  is  that  real  estate,  in  order  to  become 
firm  property,  must  be  purchased  with  partnership  funds 
for  partnership  purposes,  but  Duryea  v.  Burt  (28  Cal.  583), 
decides  that  there  is  no  diflference  between  property  ob- 
tained that  way  and  property  brought  into  the  copartner- 
ship by  the  partners,  at  the  time  of  its  formation,  and  there 
is  certainly  none  in  principle. 

W.  C.  Van  Fleet,  for  Respondent; 

I.  The  record  showed  an  undivided  half  interest  standing 
in  the  name  of  Lowe,  and  the  transaction  of  Lowe  and  Gris- 
wold  was  not  of  a  character  to  put  either  Smith,  the  mort- 
gagee, or  his  assignees,  Hogle  and  Gillett,  upon  inquiry  as  to 
any  latent  claim  by  Griswold.  The  case  is  distinct  from 
any  cited  by  appellant's  counsel.     Griswold  held  himself 
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oat  to  the  world  by  Lis  own  action  as  merely  the  tenant  in 
common  of  Lowe,  and  is  now  estopped  from  claiming  any 
equity  as  against  either  the  mortgagee  or  his  assigns. 

n.  In  order  to  make  real  estate,  standing  in  the  name  of 
individaal  members  of  a  firm,  partnership  property,  and 
charge  it  with  trust  in  favor  of  partnership  liabilities  as 
against  innocent  purchasers,  three  indispensable  conditions 
are  necessary,  to  wit:  First,  that  it  must  have  been  pur- 
chased with  partnership  funds;  Second,  for  partnership 
purposes;  and.  Third,  be  appropriated  for  partnership 
uses.  This  rule  is  recognized  by  all  the  authorities  cited  by 
appellant. 

The  case  of  Duryea  v.  Burt^  grew  out  of  that  anomalous 
relationship,  a  mining  partnership,  and  is  governed  by  pecul- 
iar and  special  rules;  rules  for  the  greater  part  that  have 
been  called  into  being  for  the  protection  of  that  large  ele- 
ment engaged  in  mining  for  the  precious  metals  on  this 
coast. 

The  real  estate  of  a  partnership  must  be  purchased  with 
partnership  funds  to  make  it  partnership  property.  {Pugh 
V.  Curriey  5  Ala.  446;  Owens  \.  Collina,  23  Ala.  837;  MaMock 
V.  Matlock,  5  Ind.  403;  Patterson  v.  Blake,  12  Ind.  436.)  If 
there  is  no  proof  that  it  is  purchased  with  partnership 
fuuds,  it  will  be  presumed  to  be  held  by  the  parties  as  ten- 
ants in  common  or  joint  tenants.  {Ttwmpaon  v.  Bowman^ 
CWal.  316.) 

If  not  paid  for  by  partnership  funds  then  it  is  his  property 
who  pays  for  it,  whatever  use  he  permits  to  be  made  of  it. 
{Marvin  v.  TruwhvU,  Wright.  386;  Wheatley  v.  Calhoun,  12 
Leigh.  264;  Owens  v.  Collins,  23  Ala.  837;  4  Mumf.  B.  316; 
7  S.  &  R.  438.)  In  this  case  the  property  never  was  pur- 
chased with  partnership  funds  or  for  partnership  purposes. 
Lowe  merely  transfered  an  interest  in  it  to  Griswold,  which 
created  as  to  third  persons,  if  not  between  the  parties,  only 
a  tenancy  in  common;  and  Lowe  lost  no  right  or  authority 
to  convey  away  or  dispose  of  his  remaining  interest  in  any 
manner  he  saw  fit. 

Vol.  Xn.— 19 


290  HoGLE  V.  Lowe.  [Sup,  Ct. 

Opinion  of  the  Court — Leonard,  J. 

By  the  Court,  Leonard,  J. : 

Flaintififs  brought  this  action  to  foreclose  a  certain  mort- 
gage, set  out  in  their  complaint  herein,  given  by  defendant 
Lowe  to  one  N.  D.  Smith,  upon  an  undivided  one-half 
interest  in  lot  7,  in  block  E,  in  the  town  of  Wells,  Elko 
county,  and  by  Smith  transferred  to  plaintiff,  for  a  valu- 
able consideration.  Lowe  made  default,  but  defendant 
Griswold  answered  and  defended,  upon  the  ground  that, 
at  the  time  the  mortgage  was  made,  the  premises  described 
therein  were  the  copartnership  property  of  the  firm  of 
Lowe  &  Griswold,  of  which  firm  defendant  Lowe  was  a 
member;  that  said  mortgage  was  given  to  secure  a  private 
debt  of  defendant  Lowe;  that  at  the  time  it  was  given,  the 
firm  was  insolvent,  and  that  afterwards  the  property  was 
sold  to  satisfy  debts  owing  to  firm  creditors,  by  the  sheriff 
of  Elko  county;  that  Smith  and  plaintiff  had  notice  of  the 
fact  that  the  property  mortgaged  by  Lowe  was  partnership 
property  of  the  firm.  Defendant  Griswold  claimed  the  prop- 
erty through  certain  conveyances  from  the  sheriff  and  his  gran- 
tee. The  cause  was  tried  by  the  court  without  a  jury,  and 
the  following  facts  and  conclusions  of  law  were  found:  That 
on  the  twenty-sixth  day  of  November,  1872,  defendant  Lowe 
was  the  owner  and  in  possession  of  lot  7,  in  block  E,  in  the 
town  of  Wells,  in  Elko  county,  with  the  improvements 
thereon ;  that  on  the  same  day  Lowe  and  Griswold  entered 
into  a  copartnership  for  the  purpose  of  carrying  on  the  busi- 
ness of  saloon-keeping  in  said  town,  and  in  a  certain  building 
situated  on  the  premises;  that  on  said  day  Lowe  conveyed 
by  deed  to  Griswold  an  undivided  one-half  interest  in  said 
lot  and  improvements,  which  deed  was  duly  recorded  in  the 
office  of  the  county  recorder  of  Elko  county,  September  17, 
1873;  that  defendants  continued  to  occupy  the  premises 
until  some  time  in  October,  1875;  made  some  improvements 
thereon,  but  how  much  or  at  what  time  does  not  appear; 
that  the  defendants  bought  in  an  outstanding  title  against 
the  premises,  but  at  what  time,  or  how  much  was  paid  for 
the  same  is  not  shown;  that  on  the  twenty-first  day  of  April, 
1873,  defendant  Lowe  executed  and  delivered  to  one  N.  D. 
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Smith,  for  a  valuable  consideration,  the  note  and  mortgage 
described  in  the  complaint;  that  on  the  second  day  of  May, 
1873,  for  a  valuable  consideration,  Smith  sold  and  assigned 
the  same  to  plaintiffs;  that  the  mortgage  was  duly  recorded 
in  the  office  of  the  county  recorder  of  Elko  county,  May  3, 
1873;  that  on  the  twenty-first  of  April,  1873,  the  firm  of 
Lowe  &  Griswold  was  indebted  to  the  firm  of  Badt  &  Cohn 
iu  the  sum  of  eight  hundred  and  sixty-six  dollars  and  fifty 
cents  and  were  insolvent,  but  that  neither  Smith  nor  plaintiffs 
had  notice  of  such  insolvency;  that  on  the  fifteenth  day  of 
September,  1873,  the  firm  of  Badt  &  Cohn  commenced  an 
action  in  the  same  court  to  recover  of  Lowe  &  Griswold  the 
sam  of  one  thousand  and  thirteen  dollars  and  eighty-nine 
cents,  partnership  liabilities  of  Lowe  &  Griswold,  and  on 
October  3, 1873,  obtained  judgment  for  the  full  amount  sued 
for,  besides  costs;  that  execution  was  duly  issued  upon  said 
judgment,  and  the  premises  in  dispute  were  sold  by  the 
sheriff  bf  Elko  county  to  Gabriel  Cohn,  one  of  the  plain- 
tiffs in  said  action;  that  thereafter  a  deed  was  duly  execu- 
ted and  delivered  by  the  sheriff,  conveying  said  premises 
to  Cohn,  who,  prior  to  the  commencement  of  this  action, 
conveyed  the  same  to  defendant  Griswold;  that  plaintiffs 
in  this  action  had  no  notice  that  the  property  in  dispute 
was  claimed  as  copartnership  property  of  defendants.  As 
conclusions  of  law,  from  the  foregoing  facts,  the  court  found 
that  the  defendants,  Lowe  and  Griswold,  were  not  partners 
in  the  ownership  of  the  premises,  but  were  tenants  in  com- 
mon in  the  whole  lot  and  improvements  thereon;  thatplaiutiffs 
were  entitled  to  a  decree  of  foreclosure  against  both  defend- 
dants,  and  to  other  relief  usual  in  such  cases.  Decree  was 
entered  accordingly. 

Defendant  Griswold  appeals  from  the  decree  and  the 
order  overruling  his  motion  for  a  new  trial. 

There  are  several  assignments  of  error,  one  of  which  only, 
as  we  regard  the  case,  requires  our  examination,  viz. :  Did 
the  court  err  in  finding  that  defendants  were  not  partners 
in  the  premises  mentioned,  but  were  tenants  in  common 
therein? 

The  fact  found  by  the  court,  that  neither  Smith  nor 
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plaintiffs  had  notice  of  the  insolvency  of  Lowe  &  Griswold, 
even  though  it  is  incorrect,  is  harmless,  for  the  reason  that 
it  was  not  material  whether  they  had  notice  of  the  existence 
of  the  copartnership  indebtedness  or  not.  Plaintiffs  were 
bound  to  inquire  concerning  the  firm  indebtedness,  if  the 
premises  were  partnership  property,  and  they  had  knowl- 
edge that  it  was  so  held,  or  take  the  consequences  of  their 
own  laches.  {Uoode  v.  CarVy  1  Sumner,  192.)  The  legal 
title  to  the  property  mortgaged  having  been  in  Lowe,  it  was 
incumbent  upon  defendant  Griswold  to  prove  that  such 
property  was  in  fact  a  portion  of  the  partnership  assets, 
and  that  plaintiffs  had  notice  thereof.  He  was  not  obliged 
to  prove  that  plaintiffs  had  knowledge  of  the  insolvency  of 
Lowe  &  Griswold.  The  several  assignments  that  the  court 
erred  in  failing  to  find  certain  alleged  facts  cannot  be  con- 
sidered here,  for  the  reason  that  the  court  was  not  requested 
to  find  the  same,  and  an  exception  taken  to  its  refusal. 
{State  V.  Manhattan  Co.,  4  Nev.  318;  Warren  v.  Quill,  9  Nev. 
259.)     . 

There  is  bnt  little  evidence  upon  the  question  whether 
the  defendants,  at  the  time  the  mortgage  was  given,  were 
partners  in  the  premises  in  question  or  tenants  in  common 
only.  The  legal  title  to  an  undivided  one-half  interest  was 
in  each,  as  tenants  in  common.  Defendant  Griswold  tes- 
tified as  follows: 

"About  the  twenty-second  day  of  November,  1872,  the 
defendant  Lowe  and  myself  formed  a  copartnership  for  car- 
rying on  the  saloon  business  in  the  town  of  Wells,  in  this 
county.  Lowe  was  then  in  the  saloon  business,  carrying  it 
on  in  the  building  upon  which  this  mortgage  was  given.  I 
bought  an  undivided  one-half  interest  in  the  business,  which 
included  the  premises  upon  which  the  mortgage  was  given, 
with  the  fixtures,  stock  on  hand  and  everything  appertain- 
ing to  the  business.  We  were  to  be  equal  partners,  under 
the  firm  name  of  Lowe  &  Griswold,  and  I  took  a  deed  from 
Lowe  for  one-half  of  the  premises,  which  deed  was  filed 
and  recorded,  at  request  of  E.  H.  Griswold,  September  17, 
1873,  *  *  *  in  Liber  5  of  deeds,  by  F.  A.  Eogers, 
recorder." 
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Witness  then  introduced  in  evidence  a  deed  from  Lowe 
to  him,  dated  November  26,  1872,  conveying  an  undivided 
one-half  interest  in  the  said  property,  including  the  build- 
ings and  appurtenances.     He  then  continued  as  follows: 

''That  deed  was  taken  by  me  in  pursuance  of  our  agree- 
ment to  become  copartners.  I  took  chai'ge  of  the  saloon 
immediately,  and  carried  on  the  business;  I  had  exclusive 
charge  of  it  for  about  five  months  after  we  commenced  busi- 
ness together,  as  Lowe  was  away;  we  conducted  the  busi- 
ness under  the  firm  name  of  Lowe  &  Griswold,  and  continued 
to  do  business  in  the  same  way  and  in  the  same  place  until 
we  were  attached,  at  the  suit  of  Badt  &  Cohu,  in  Septem- 
ber, 1873;  during  that  time  we  made  some  repairs  upon  the 
building  tiiat  were  paid  for  by  the  firm;  we  built  an  ice- 
house on  the  lot,  and  that  was  paid  for  by  the  firm;  all  the 
expenses  of  the  business  and  of  keeping  the  premises  in 
repair,  making  new  buildings,  etc.,  were  borne  by  the  firm 
and  were  done  in  its  name;  when  I  bought  in,  Lowe  had  noth- 
ing but  a  possessory  right  to  the  lot,  and  we  afterwards 
bought  it  from  the  railroad  company;  it  was  paid  for  by  the 
firm;  we  got  an  insurance  upon  the  building  in  the  name  of 
the  firm,  and  it  was  paid  for  by  the  firm;  the  only  way  in 
which  we  ever  used  the  building  was  for  keeping  a  saloon 
in  it;  the  firm  bought  a  billiard  table  and  put  it  in;  this 
was  paid  for  in  part  by  the  firm  and  part  was  collected  in 
the  suit  of  Badt  &  Cohn;  everything  was  done  in  the  name 
of  the  firm  and  by  the  firm;  I  know  that  N.  D.  Smith  had 
notice  that  the  premises  were  the  copartnership  property  of 
the  firm,  as  he  was  present  when  Lowe  and  I  made  the 
agreement  to  go  into  business  together,  and  heard  it  all; 
this  agreement  was  that  I  should  buy  one-half  of  the  busi- 
ness, including  the  buildings,  and  we  would  go  in  as  equal 
partners  in  it;  the  capital  stock  of  the  firm  consisted  of  the 
premises  in  controversy,  the  fixtures  and  stock  on  hand;  at 
the  time  this  mortgage  was  given  by  Lowe,  on  the  twenty- 
first  day  of  April,  1873,  he  was  indebted  to  the  firm  in  the 
sum  of  five  hundred  dollars  or  over;  we  were  then  indebted 
to  Badt  &  Cobn  in  something  over  nine  hundred  dollars." 

It  was  here  admitted  that  at  the  date  of  the  mortgage, 
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the  firm  of  Lowe  &  Griswold  was  insolvent  and  so  contin- 
ued until  dissolution. 

Witness  resumed:  "I  think  plaintiff,  Gillett,  must  have 
known  that  I  was  a  partner  in  this  property,  as  he  lived  in 
the  same  place  all  the  time  and  was  about  the  saloon  fre- 
quently after  I  bought  in;  the  Wells  is  not  a  large  town;  I 
was  in  possession  of  the  property  from  the  time  I  bought 
in  until  v/e  were  attached  by  Badt  &  Cohn." 

On  cross-examination,  witness  Griswold  said:  **We 
(Lowe  and  myself)  were  only  partners  in  the  saloon  busi- 
ness; we  were  not  partners  in  a  real  estate  business  any  fur- 
ther than  the  real  estate  in  dispute;  we  did  not  buy  and  sell 
real  estate;  I  think  Gillett  must  have  known  I  was  a  partner 
in  the  premises,  as  he  was  around  there  frequently  during 
the  whole  winter;  there  was  no  special  agreement  between 
myself  and  Lowe  that  the  real  estate  should  be  partnership 
property." 

C.  E.  Gillett  testified  on  behalf  of  plaintiffs  as  fellows: 
''I  am  one  of  the  plaintiffs  in  this  action;  I  paid  N.  D. 
Smith  the  full  face  of  the  note  sued  on  in  this  action;  I 
paid  it  in  lumber;  I  did  the  business  of  Hogle  &  Gillett  at 
the  Wells;  Mr.  Hogle  was  there  only  occasionally — once  or 
twice  during  the  winter  of  1872  and  1873;  I  had  no  knowl- 
edge that  Griswold  was  a  copartner  in  the  pi*emises  in  dis- 
pute when  I  bought  the  note  and  mortgage;  I  had  no  posi- 
tive knowledge  that  he  had  any  interest  in  the  property, 
but  supposed  he  had  bought  one-half  of  it." 

On  cross-examination,  he  said :  *'  I  had  no  positive  knowl- 
edge that  Lowe  and  Griswold  were  copartners  in  the  lot 
and  building  upon  which  the  mortgage  was  given  when  I 
bought  it.  I  knew  they  were  partners  in  the  saloon  busi- 
ness; and  knew  they  were  in  this  building;  I  made  no  in- 
quiry to  ascertain  what  Griswold  claimed  there;  I  knew 
that  some  oue  owned  one-half  of  the  building  and  lot  with 
Lowe;  I  made  no  inquiry  as  to  who  it  was  that  owned  it, 
nor  what  rights  they  claimed;  I  knew  that  Griswold  was  in 
possession  of  the  building  the  winter  before  I  bought  this 
mortgage,  and  at  the  time." 

The  above  is  all  the  testimony  that  in  any  manner  affects 
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the  question  under  discussion.  It  is  claimed  by  respond- 
ents that  before  real  estate  standing  in  the  names  of  indi- 
vidual partners  as  tenants  in  common  can  be  declared  part- 
nership property,  and  be  treated  as  such  by  a  court  of 
equity,  it  must  appear  that  it  was  purchased  with  partner- 
ship funds,  for  partnership  purposes,  and  appropriated  to 
partnership  uses.  On  the  contrary,  appellant  contends 
that  property  brought  into  a  partnership  by  the  partners  in- 
dividually, for  the  purposes  of  the  partnership,  and  appro- 
priated to  partnership  uses,  becomes  a  portion  of  the  com- 
mon stock,  although  it  be  real  property  and  the  legal  title 
is  in  the  several  partners  as  tenants  in  common. . 

It  is  well  settled  by  authority  that  real  estate,  purchased 
with  partnership  funds  for  partnership  purposes,  and  appro- 
priated to  partnership  uses  is,  in  equity,  presumed  to  be 
partnership  property;  and  that,  under  such  circumstances, 
it  matters  not  if  the  legal  title  is  taken  or  held  in  the  name 
of  a  part  or  all  of  the  partners  as  tenants  in  common.  Upon 
proof  of  these  facts  of  purchase  and  appropriation,  unless 
the  presumption  arising  therefrom  be  rebutted,  equity  will 
treat  the  property  as  partnership  stock.  (Story  on  Part. 
153,  and  cases  there  cited;  Dnryea  v.  Buri,  28  Cal.  580.) 

We  think  it  equally  well  settled  that  individual  real  prop- 
erty brought  into  the  partnership  by  the  partners  at  the 
time  of  its  formation  or  afterwards,  and,  by  proper  agree- 
ment of  the  partners,  converted  into  partnership  property 
and  appropriated  to  its  uses,  becomes  a  portion  of  the  cap- 
ital stock  of  the  firm,  and  will  be  treated  in  equity  as  per- 
sonalty, although  standing  in  the  name  of  an  individual 
partner.  (Lindley  on  Part.,  450;  Pars,  on  Part.,  366;  Story 
on  Part.,  sees.  15,  16c,  93,  371,  872,  373,  and  p.  158;  Cow. 
on  Part.,  254-5;  Bissett  on  Part.,  33,  36;  Hoode  v.  Can\ 
1  Sumner,  180;  Dnryea  v.  Burt,  28  Cal.  588;  8 igoifriiey  v. 
Mann,  7  Conn.  11;  Frink  v.  Branch,  16  Conn.  269;  Mark- 
ham  V.  Merreil,  7  How.  (Miss.),  444;  1  Am.  Lead.  Cas.  496.) 

But,  although  the  propositions  of  law  just  stated  be  con- 
sidered settled,  still  the  difficulty  remains  as  to  the  evidence 
and  extent  of  Lowe  and  6riswold*s  intentions  and  agree- 
ments concerning  the  tenure  of  the  property  in  question. 
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When  property  is  purchased  with  partnership  funds  for 
partnership  purposes,  and  appropriated  to  partnership  uses, 
no  further  proofs  should  be,  and  certainly  none  are,  required 
in  order  to  establish  the  evident  intention  and  agreement  of 
the  partners.  In  such  case,  every  act  impresses  upon  the 
property  the  character  of  personalty.  But  the  mere  fact 
that  real  property  held  by  members  of  the  firm  as  tenants 
in  common  is  used  by  the  partners  in  the  partnership  busi- 
ness for  partnership  purposes,  or  an  agreement  to  so  use  it, 
is  not  of  itself  sufficient  to  convert  it  into  partnership  stock; 
there  must  be  some  evidence  of  further  agreement  to  make 
it  partnership  property.  (Vol.  1,  Am.  Lead.  Cas.,  496.) 
At  law,  real  property  used  by  a  partnership  is  deemed  to 
belong  to  the  person  in  whose  name  the  title  by  conveyance 
stands;  and  it  is  so  considered  in  equity,  until  it  is  shown  to 
be  partnership  property,  either  by  evidence  establishing  a 
proper  agreement,  or  by  proof  of  purchase  with  partner- 
ship funds  for  partnership  purposes. 

In  Sigourney  v.  Munn,  supra,  the  court  say:  "The  case 
of  Coles  V.  ColeSf  15  Johns.  159,  hardly  falls  within  this  case, 
and  certainly  does  not  extend  beyond  it.  The  partners, 
Steven  and  Willet  Coles,  sold  and  conveved  two  lots  of  land 
for  nine  thousand  dollars,  which  sum  was  paid  by  the  par- 
chaser  to  the  defendant.  To  recover  this  sum,  the  administra- 
tor of  Steven  brought  an  action  against  Willet,  for  money 
had  and  received.  A  partnership  had  existed  between  the 
intestate  and  the  defendant  in  relation  to  the  business  of  a 
still  house  situate  on  the  above  lots  of  land;  but  it  does  not 
appear  that  the  land  or  house  was  bought  with  partnership 
property,  or  that  they  were  any  part  of  the  company's  fund. 
A  verdict  was  rendered  in  favor  of  the  plaintiff,  under  the 
judge's  direction,  for  a  moiety  of  the  sum  received  by  the 
defendant,  on  the  ground  that  the  intestate  was  entitled  io 
only  half  of  the  land,  the  partners  being  joint  owners  or  ten- 
ants in  common  of  it.  Now,  on  these  facts,  that  they  were 
mere  tenants  in  common  and  not  partners  in  the  land  is  too 
clear  to  be  questioned."  In  the  same  opinion  (p.  20)  the 
court  say:  ''There  remains  a  third  class  of  cases,  which  I 
will  now  consider,  and  that  is  when  partners  in  their  copart- 
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nership  articles,  or  at  the  time  of  a  purchase,  agree  that  real 
estate  advanced  as  stock  or  acquired  with  partnership  funds 
shall  form  a  part  of  the  company's  property.  It  was  deci- 
ded by  Lord  Thurlow  (in  T/wrvton  v.  JDixon,)  that  a  copart- 
nership agreement  might  alter  the  nature  of  real  property 
if  it  were  express,  and  thereby  make  it  partnership  fund, 
(11  Ves.  665-6-7;  7  Ves.  425,)  and  in  two  cases  which  came 
before  the  late  learned  master  of  the  rolls.  Sir  William  Grant, 
lie  acted  upon  the  above  decision  and  considered  it  to  con- 
clude the  question.  (Bell  v.  PhyUy  7  Ves.  4536;  Balmain  v. 
/SViore,  9  Ves.  500.)  In  the  case  cited  from  7  Serg.  &, 
Bawle,  438,  Ch.  J.  Tilghman  observed  that  by  positive  agree- 
ment as  between  the  partners  and  their  heirs  and  represent- 
atives, the  character  of  real  estate  may  be  changed;  that  it 
may  be  brought  into  stock  and  considered  as  personal  prop- 
erty. I  think  there  exists  no  reasonable  doubt  that  the  land 
in  question,  put  into  the  company  stock  in  part,  and  partly 
bought  for  partnership  purposes  with  partnership  funds,  and 
the  whole  being  under  an  express  agreement,  that  it  should 
be  partnership  property,  must  in  equity  be  considered  and 
treated  in  this  light."  In  Frivk  v.  Branch,  (16  Conn.  269,) 
«Mpra,  the  court  use  this  language:  **  We  supposed  our  law, 
80  far  as  it  is  necessary  for  me  to  look  into  it  in  the  present 
case,  was  settled  by  this  court  in  the  case  of  Sigouriiey  v. 
Mann,  (7  Conn.  11.)  The  doctrine  of  that  case  is,  if  real 
estate  be  acquired  with  partnership  funds  for  partner- 
ship purposes,  or  was  originally  put  into  the  company  as 
stock  by  agreement,  then  it  will  be  considered  as  partner- 
ship stock." 

See  also:  JawU  v.  Brooks,  27  N.  H.  66;  Craig  v.  Leslie, 
3  Wheat.  563;  Wheatleifs  Heirs  v.  Calhoun,  12  Leigh,  273. 
In  Heirs  of  Ludlow  v.  Cooper* s  Devisees  (4  Ohio  Stat.  8)  the 
court  say:  ''It  is  very  clear  that  although  the  land  was  not 
purchased  with  partnership  funds,  but  was  to  be  purchased 
with  the  separate  funds  of  Cooper  and  Ludlow,  in  equal 
portions,  the  property  was  to  be  so  considered  and  treated; 
that  it  was,  by  agreement,  to  be  sold  and  converted  into 
money,  and  each  partner  to  share  alike  in  the  profits  and,  of 
course,  to  share  in  the  losses.     It  is  the  very  case  put  in 
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Story,  above  cited,  in  which  he  says,  in  substance,  that 
such  real  estate  will,  to  all  intents  and  purposes,  be  deemed 
personal  property  if  the  parties  themselves  have,  by  their 
agreement,  impressed  upon  it  the  character  of  personalty." 

In  Duryea  v.  Burt  (sitpra)  Sawyer,  J.,  says:  **It  may  be 
that  the  claims  before  owned  and  purchased  in  severalty, 
in  undivided  interests,  were  held  by  them  throughout  their 
connection  as  tenants  in  common.  Whether  they  were  or 
were  not  is  not  distinctly  found  as  a  fact,  and  we  should  not 
be  justified  in  determining  the  question  from  the  facts 
found.  Those  interests  were,  doubtless,  originally  pur- 
chased as  tenancies  in  common;  but  whether  from  the  evi- 
dence before  the  court,  and  in  the  manner  in  which  the 
parties  blended  their  interests  in  those  claims  with  their 
subsequent  purchases,  and  in  working  the  whole,  the  court 
would  be  justified  in  finding  that  they  put  in  the  claims  origi- 
nally held,  with  the  new  purchases  as  partnership  property, 
it  is  not  our  province  now  to  determine.  That  will  be  a 
fact  to  be  determined  on  the  new  trial.  If  so,  it  became 
partnership  property  and  subject  to  all  the  incidents  of  such 
property .  If  not,  and  it  was  originally  held,  and  still  con- 
tinues to  be  held,  as  a  tenancy  in  common,  then  it  was  not 
partnership  property,  and  the  plaintiff  has  no  claim  to  have 
the  sum  due  him  from  his  co-tenant  or  copartner  in  other 
matters  charged  upon  it." 

And,  finally,  in  McDermot  v.  Laurence  (7  Serg.  &  Rawle, 
443),  the  court  say:  **Bat,  certainly,  where  it  is  the  inten- 
tion of  partners  to  bring  real  property  into  the  common 
stock,  it  would  be  prudent  to  put  their  agreement  on  record, 
in  order  that  purchasers  may  not  be  deceived.  There  is  no 
decision  which  goes  so  far  as  to  affect  a  mortgagee  circum- 
stanced like  the  plaintiff  in  this  suit.  Even  Lord  Eldon 
has  not  considered  the  property  as  personal,  unless  it  was 
made  so  by  the  agreement  of  the  parties  or  purchased  with 
their  funds." 

Applying  the  principles  established  by  the  above  cases  to 
the  findings  of  fact  and  conclusions  of  law  considered  in  the 
light  of  the  proofs  in  this  case,  we  are  of  the  opinion  that 
the  court  did  not  err  in  deciding  that  defendants  held  the 
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property  in  question  as  tenants  in  common,  and  not  as  part- 
ners, at  the  date  of  the  mortgage.  It  is  true  that  defend- 
ant Griswold  testified  that  he  and  Lowe  held  the  property 
in  partnership,  and  that  it  was  a  portion  of  the  capital  stock 
of  the  firm.  But  it  is  evident  that  such  were  his  conclu- 
sions from  other  facts,  not  that  there  was  ever  any  agreement 
or  positive  understanding  that  it  should  be  so;  for,  upoh 
his  cross-examination,  he  stated  definitely,  that  'Uhere  was 
no  special  agreement  between  myself  and  Lowe  that  the 
real  estate  should  be  partnership  property."  We  have  no 
doubt  that  Griswold  regarded  the  premises  as  partnership 
property;  but,  from  the  fact  that  Lowe  mortgaged  his  un- 
divided one-half,  there  is  equal  reason  to  presume  that  he 
thought  otherwise.  Without  proof  to  that  effect,  we  cer- 
tainly cannot  suppose  he  mortgaged  property  for  an  indi- 
vidual debt,  which,  in  law,  he  had  no  right  to  so  incumber. 
There  is  no  proof  that  Lowe  ever  recognized  Griswold  as 
partner  in  the  house  and  lot,  unless  by  his  acts  in  making 
improvements,  purchasing  an  outstanding  title,  insuring  the 
property,  etc. ;  and  as  to  them,  they  were  as  consistent  with 
the  idea  of  a  tenure  of  the  property  as  tenants  in  common, 
as  partners.  Being  equal  owners  in  it,  they  were  equally 
interested  in  making  improvements  upon  it,  perfecting  their 
title  to  it,  and  guarding  themselves  against  loss  by  fire. 
Had  the  property  been  purchased  with  partnership  funds, 
or  had  it,  by  a  definite,  proper  agreement,  been  converted 
into  partnership  property,  then  the  acts  of  defendants,  as 
above  stated,  would  have  been  additional  proof  of  such  con- 
version. 

Should  we  admit  that  an  understanding  or  agreement  of 
partners,  sufficient  to  convert  real  property  not  purchased 
with  partnership  funds,  and  standing  in  the  names  of  indi- 
vidual members  as  tenants  in  common,  into  partnership 
stock,  can  be  shown  to  have  been  made  by  the  mere  acts 
and  conduct  of  the  partners  (which  question  we  do  not  de- 
cide), it  would  still  be  true,  in  this  case,  that  there  is  not 
sufficient  evidence  of  such  conversion. 

Under  all  the  facts  and  circumstances  of  the  case,  we  do 
not  feel  justified  in  disturbing  the  findings  and  conclusions 
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of  the  court  below  as  to  the  tenure  of  the  property  in  ques- 
tion; and  having  arrived  at  this  conclusion,  it  is  not  neces- 
sary to  consider  the  question  of  notice. 
The  order  and  decree  of  the  court  below  are  affirmei 
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H.  CBOZIEB,  Appellant. 

JuBY  Liw  OF  1875 — Bepkalinq  Cliusb  in  an  Unconstitxttionai,  Statoti-— 
The  principle  decided  in  State  v.  McClear  (11  Nev.  39),  that  the  eflfect  of 
declaring  certain  parts  of  the  jury  law  of  1875  nnconBtitiitional  andvoid 
is  to  leave  iu  full  force  the  sections  of  the  law  of  1861,  which  the  act  of 
1875  attempted  to  repeal,  affirmed. 

Idem. — When  any  part  of  a  statute  is  declared  unconstitutional,  such  part 
is  to  be  regarded  as  having  never,  at  any  time,  been  possessed  of  any 
legal  force. 

HoMiciDB  NOT  Justified  by  Pbovocation.— The  court  instructed  the  jury 
that:  "  No  provocation  can  justify  or  excuse  homicide;  but  mayrednce 
the  offense  to  manslaughter.  Words  or  actions,  or  gestures,  however 
grievous  or  provoking,  unaccompanied  by  an  assault,  will  not  justify  or 
excuse  murder;  and  when  a  deadly  weapon  is  used  the  provocation  must 
be  great  to  make  the  crime  less  than  murder: "  Jldd,  not  erroneous. 
{SUiie  Y.  Rayrnond,  11  Nev.  98,  affirmed.) 

SuJTFiciKNOY  OF  INDICTMENT  FOB  MuBDKB. — The  decisiou  in  State  V.  Uuf, 
ante,  to  the  effect  that  an  indictment  for  murder  drawn  in  the  approved 
form  of  the  common  law  is  sufficient  to  sustain  a  verdict  for  murder  in 
the  first  degree,  without  the  use  of  the  words  deliberately  and  premed- 
itatedly,  affirmed. 

Insufficiency  of  Evidence. — A  verdict  in  a  criminal  case  will  not  be  re- 
versed where  there  is  any  evidence  to  support  it. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

Defendant  was  indicted,  in  Elko  county,  for  the  murder 
of  Charles  Silverstein  alias  Montana  Charley. 

The  indictment,  after  the  caption,  reads  as  follows: 
**The  defendant  Robert  H.  Crozier,  above-named,  is  ac- 
cused by  the  grand  jury  of  the  county  of  Elko,  state  of 
Nevada,  of  the  crime  of  murder  committed  as  follows,  to 
wit:  That  the  said  Kobert  H.  Crozier  on  the  sixteenth  day 
of  January,  A.D.  1870,  or  thereabouts,  at  the  town  of  Elko, 
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in  the  county  of  Elko,  state  of  Nevada,  in  and  npon  one 
Charles  Silverstein  cdias  "Montana  Charley,"  unlawfully, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
make  an  assault;  and  that  the  said  Bobert  H.  Grozier,  with 
a  certain  pistol,  then  and  there  charged  with  gunpowder 
and  divers  leaden  bullets,  which  said  pistol,  he,  the  said 
Bobert  H«  Crozier,  in  his  hands  then  and  there  had  and 
held,  at  and  against  the  said  Charles  Silverstein  alias  'Mon- 
tana Charley,'  then  and  there  unlawfully,  feloniously,  wil- 
fully and  of  his  malice  aforethought,  did  shoot  off  and  dis- 
charge; and  that  the  said  Bobert  H.  Crozier,  with  the 
leaden  bullets  aforesaid,  by  means  of  shooting  oflf  and  dis- 
charging the  said  pistol  so  loaded,  to,  at  and  against  the 
said  Charles  Silverstein  alias  'Montana  Charley,' as  afore- 
said, did  then  and  there  unlawfully,  feloniously,  wilfully 
and  of  his  malice  aforethought,  strike,  penetrate  and  wound 
the  said  Charles  Silverstein  alias  'Montana  Charley,' giving 
him,  the  said  Charles  Silverstein  alias  'Montana  Charley,' 
then  and  there  with  the  leaden  bullets  aforesaid,  by  means 
of  shooting  off,  and  discharging  the  said  pistol,  to,  at  and 
against  the  said  Charles  Silverstein  aZi«s  'Montana  Charley,' 
and  by  such  striking,  penetrating  and  wounding  the  said 
Charles  Silverstein  alias  'Montana  Charley,'  as  aforesaid, 
one  mortal  wound  in  and  upon  the  arms,  side,  ribs,  lungs 
and  heart  of  him,  the  said  Charles  Silverstein  alias  'Mon- 
tana Charley,'  of  which  said  mortal  wound,  the  said  Charles 
Silverstein  alias  'Montana  Charley,'  did  then  and  there  die. 
All  of  which  is  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  state  of  Nevada." 

A  change  of  venue  was  granted  to  Humboldt  county, 
where  the  case  was  tried. 

The  homicide  was  committed  in  Bernard's  saloon  in  Elko 
about  eleven  o'clock  p.m.  on  the  sixteenth  of  January,  a.d. 
1877.  From  the  testimony  it  appears  that  the  defendant 
Crozier,  accompanied  by  some  women  of  ill  repute,  visited 
the  saloon,  and  during  the  evening  engaged  in  angry  con- 
versation with  one  of  the  women.  During  the  conversation 
Silverstein,  the  deceased,  who  was  quietly  sitting  by  the 
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stove,  rose  from  Lis  seat,  and  Crozier  asked  him  whsX  he 
was  getting  up  for.  Silverstein  replied  that  it  was  none  of 
liis  business;  that  he  had  said  enough  to  the  woman,  and  if 
it  was  not  for  his  gray  hairs,  he  would  have  interfered. 
Crozier  replied :  "That's  all  right!"  Studied  a  few  minutes, 
and  said:  "I  guess  I  will  take  a  drink;"  got  up,  went  behind 
the  bar,  washed  a  glass  and  took  a  driuk.  While  he  was 
behind  the  bar,  the  woman  with  whom  he  had  been  quarrel- 
ing, cried  out:  ''Look  out,  he  is  heeled!  he  has  a  gun?" 
She  mentioned  no  name,  but  her  remarks  were  addressed 
to  Silverstein,  and  by  her  intended  to  warn  him  of  his  ap- 
proaching danger.  Silverstein,  as  some  of  the  witnesses 
testified,  replied:  **I  might  be  heeled  some  time  myself, 
and  might  give  him  the  same  game."  Crozier  then  fired  his 
pistol,  and  shot  Silverstein.  He  immediately  advanced, 
and  Silverstein  commenced  retreating,  and  begged  Crozier 
not  to  fire  again:  "For  God's  sake,  don't  shoot  me  any 
more;  you  have  killed  me  already."  Silverstein  jumped 
behind  one  of  the  witnesses  in  order  to  protect  himself 
from  further  shots.  Crozier  advanced,  caught  hold  of  the 
witness,  and  pulled  him  around  (Silverstein  still  begging 
not  to  be  shot  agdin),  and  succeeded  in  getting  the  witness 
out  of  the  way,  and  fired  the  second  shot.  Silverstein  fell, 
and  died  within  an  hour.     Deceased  had  no  weapons. 

The  defendant  testified  as  a  witness  on  his  own  behalf 
that  when  he  heard  the  words:  "Look  out,  he  has  a  pistol," 
he  looked  up  and  saw  Silverstein  with  his  hands  in  his 
pockets,  and  supposing  that  Silverstein  was  drawing  a  pis- 
tol, he  immediately  reached  down,  grabbed  a  pistol  that 
was  lying  on  a  shelf  under  the  counter,  raised  it  above  the 
counter  and  fired  at  Silverstein.  He  further  testified  that 
the  second  shot  was  accidental. 

Defendant  having  been  convicted  of  murder  in  the  first 
degree,  moved  the  district  court  for  a  new  trial  upon  the 
grounds:  "First.  That  the  verdict  is  contrary  to  the  evi- 
dence aiKl  the  law;  Second.  That  the  court  has  misdirected 
the  jury  in  matters  of  law." 

This  motion  was  overruled  by  the  court.  This  appeal  is 
taken  from  the  judgment  and  order  overruling  his  motion 
for  a  new  trial. 
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T.  W.  W,  Davies,  for  Appellant: 

I.  The  defendant  was  not  tried  by  a  jury.  As  disclosed 
by  the  record,  the  plaintifif  was  permitted  to  peremptorily 
challenge  a  number  of  persons  who  had  been  called  to  act 
us  jurors,  and  had  been  passed  for  cause.  Section  335, 
criminal  practice  act,  is  no  longer  in  force,  having  been  re- 
pealed by  act  of  March  2, 1875.  (Sec.  10,  p.  119,  Stat.  1875.) 
Certain  portions  of  the  act  of  1875  have  been  declared  un- 
constitutional, but  it  is  not  in  the  power  of  the  judiciary  to 
restore  or  re-enact  a  repealed  law.  It  was  error  to  allow 
peremptory  challenges,  and  it  is  impossible  to  say  what  bear- 
ing such  action  had  on  the  verdict  in  this  cause.  Unless 
the  persons  composing  the  so-called  jury  were  obtained  in 
the  way  provided  by  law,  such  a  body  would  not  be  a  jury, 
110  matter  if  it  was  made  up  of  good  and  true  men,  and  a 
trial  before  such  persons  would  not  be,  in  any  sense,  a  trial 
by  jury.  (People  v.  YbaiTa,  17  Cal.  171;  People  v.  Williams^ 
18  Cal.  194.)  If  any  error  intervenes  in  the  proceedings,  it 
is  presumed  to  be  injurious  to  the  prisoner,  and  generally 
he  is  entitled  to  a  reversal  of  the  judgment,  for  it  is  his  con- 
stitutional privilege  to  stand  upon  his  strict  legal  rights, 
and  to  be  tried  according  to  law.  (State  v.  Parsons,  7  Nev. 
57.)  The  true  rule  is,  when  error  intervenes  on  the  trial 
of  a  criminal  cause,  it  is  presumed  to  be  to  the  injury  of 
the  defendant,  unless  it  is  shown  by  the  state  that  no  in- 
jury thereby  could  possibly  have  resulted. 

n.  The  verdict  is  wholly  unsupported  by  the  evidence. 

III.  The  court  erred  in  giving  the  first  instruction  asked 
by  the  plaintiff,  as  follows:  **  No.  pro  vocation  can  justify  or 
excuse  a  homicide,  but  may  reduce  it  to  manslaughter." 
"Provocation"  means  cause,  inducement,  calling  forth,  and 
in  the  connection  in  which  it  is  used,  it  is  equivalent  to 
saying  to  the  jury  that:  **No  cause  is  sufficient  to  justify  or 
excuse  a  homicide."  The  court  doubtless  intended  to  say 
that  no  provocation  of  mere  words  was  sufficient  to  justify 
or  excuse  a  homicide. 

IV.  The  court  also  erred  in  instructing  the  jury  concern- 
ing m'urder  in  the  first  degree,  it  not  being  charged  against 
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the  defendant  in  the  indictment,  and  no  higher  crime  being 
charged  than  murder  in  the  second  degree.  To  constitute 
murder  in  the  first  degree,  the  killing  must  be  done  with 
deliberate  premeditation.  Our  statute  requires  the  offense 
to  be  fully  charged.  It  cannot  be  said  that  murder  in  the 
first  degree  is  fully  charged,  or  charged  at  all,  when  the  es- 
sential element  to  constitute  that  crime,  deliberate  premed- 
itation, is  entirely  omitted  in  the  indictment.  The  statute 
in  this  case  provides  higher  punishment  for  murder  in  the 
first  degree  than  in  the  second,  and  therefore  this  added 
element  must  be  charged  in  the  indictment,  else  the  indict- 
ment charges  only  what  merits  the  lower  punishment.  No 
court  in  this  state  is  warranted  in  condemning  a  man  to  be 
hung  upon  an  indictment  wherein  the  special  element  mak- 
ing the  killing  murder  in  the  first  degree  is  not  charged. 
(Bishop  Stat.  Cr.,  sec.  368  et  seq.  and  also  sec.  465  et  8eq.\ 
2  Bishop  Cr.  Proc'd.,  sec.  562-98;  1  Bishop  Cr.  Law,  sec. 
600-797;  State  v.  McCormick,  27  Iowa,  402,  and  cases  cited; 
Bryan  v.  State,  45  Ala.  86.) 

John  B.  Kittrelly  Attorney-General,  for  Bespondent,  orally 
argued  the  case  before  the  supreme  court. 

By  the  Court,  Hawley,  C.  J. : 

Appellant  was  convicted  of  murder  in  the  first  degree. 

1.  It  is  claimed  that  section  335  of  the  criminal  practice 
act,  which  allows  peremptoiy  challenges  to  be  interposed 
in  criminal  cases,  was  repealed  by  the  act  of  March  2, 1875, 
and  it  is  therefore  argued  that  the  court  erred  in  allowing 
peremptory  challenges  to  be  taken  by  the  state.  This  posi- 
tion is  wholly  untenable.  It  was  distinctly  announced  in 
The  State  v.  McClear  (11  Nev.  39),  that  the  effect  of  declar- 
ing the  act  of  March  2,  1875,  void,  in  so  far  as  it  provided 
a  mode  of  impaneling  a  jury,  was  to  leave  in  full  force  the 
sections  of  the  law  of  1861  which  the  act  of  1875  attempted 
to  repeal. 

It  is  true  there  are  some  authorities  which  hold  that, 
where  the  repealing  clause  in  an  unconstitutional  statute  re- 
peals all  inconsistent  acts,  the  repealing  clause  is  to  stand 
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and  Lave  eflfect,  notwithstanding  the  invalidity  of  the  rest. 
But  the  great  weight  of  authority  is  *'  that  such  repealing 
clause  is  to  be  understood  as  designed  to  repeal  all  conflict- 
ing provisions,  in  order  that  those  of  the  new  statute  can 
have  effect;  and  that,  if  the  statute  is  invalid,  nothing  can 
conflict  with  it,  and  therefore  nothing  is  repealed."  (Coo- 
lers Const.  Lim.  186,  and  authorities  cited  in  Note  2.) 

When  any  part  of  a  statute  is  declared  unconstitutional, 
such  part  is  to  be  regarded  as  having  never,  at  any  time, 
been  possessed  of  any  legal  force. 

We  again  repeat,  that  as  that  part  of  the  act  of  1875  pro- 
viding a  mode  for  impaneling  a  jury  was  declared  uncon- 
stitutional in  the  SicUe  v.  McClear,  the  effect  of  that  decision 
was  to  leave  in  full  force  all  prior  existing  laws  regulating  the 
mode  of  impaneling  juries  which  said  act  attempted  to  repeal. 

2.  The  first  instruction  of  the  court,  that  **No  provoca- 
tion can  justify  or  excuse  homicide,  but  may  reduce  the 
offense  to  manslaughter,"  etc.,  is  copied  from  State  v.  Bay- 
mond  (11  Nev.  98),  and  was  there  held  to  be  correct. 

3.  The  point  urged  by  counsel  that  the  defendant  could 
not  be  found  guilty  of  murder  in  the  first  degree  because 
the  indictment  does  not  contain  the  words  **  deliberately 
and  premeditatedly,"  in  addition  to  the  words  **  unlawfully, 
feloniously,  willfully  and  of  his  malice  aforethought,"  was 
carefully  considered  and  fully  answered  in  State  v.  Htif,  re- 
cently decided  by  this  court,  and  the  opinion  in  that  case 
renders  it  unnecessary  for  us  to  again  review  the  authori- 
ties. The  indictment  in  this  case  is  drawn  in  the  approved 
form  of  the  common  law,  and  we  have  always  held  such  in- 
dictments to  be  sufficient.  (State  v.  Baymond,  11  Nev.  98; 
State  V.  Larhin,  11  Nev.  314.) 

4.  The  testimony  in  this  case,  in  our  judgment,  fully 
warrants  the  verdict  found  by  the  jury.  We  have  repeat- 
edly declared  that  a  verdict  in  a  criminal  case  will  not  be 
reversed  where  there  is  any  evidence  to  support  it. 

The  appeal  in  this  case  is  utterly  devoid  of  merit. 

The  judgment  and  order  overruling  defendant's  motion 
for  anew  trial  are  affirmed,  and  the  district  court  is  directed 
to  fix  a  day  for  carrying  its  sentence  into  execution. 

Vol.  XII.--20 
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ArgniDent  for  Appellants. 
[No.  833.] 

FEEEAET8  LUIGI,  Eespondent,  v.  BIAGGIO  LUCHESI, 
Dependant.  FEED.  BAENES,  W.  H.  CLAEK,  akd 
MAX  OBEEFELDEE,  Garnishees  and  Appellants. 

AuTHOBiTT  OF  Tbustkes  TO  Sell  Pbopebtt. — ^Iii  constmlng  an  agreement, 
executed  by  an  insolvent  debtor  and  his  creditors,  appointing  trustees 
to  manage  his  property  for  the  mutual  benefit  of  all  his  creditors;  the 
creditors  agreeing  to  take  a  certain  percentage  of  their  demands;  and  if 
the  percentage  is  paid,  that  the  property  shall  be  returned  to  the  debtor; 
**  otherwise,  said  property  to  be  sold  for  the  benefit  of  all  parties  cred- 
itors hereto,  and  divided  pro  rata  between  said  creditors:"  J7e/d,  that  the 
authority  to  sell  the  property  was  clearly  given  to  the  trustees. 

Idem — Liability  of  Tbdsteks. — Where  it  is  admitted  that  a  sale  of  prop- 
erty by  the  trustees  of  the  creditors  of  an  insolvent  debtor  is  hon- 
estly made  and  fairly  conducted,  and  there  is  no  evidence  tending  to 
show  that  the  property  was  sold  for  any  less  than  its  full  value,  the 
trustees  can  only  be  held  for  what  they  actually  received. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Eureka  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

G.  TV.  Bakery  for  Appellants: 

I.  When  the  language  employed  in  a  written  instrument 
is  plain  and  unambiguous,  it  must  be  interpreted  accordlDg 
to  its  grammatical  sense.  It  was  the  plain  duty  of  the 
trustees,  upon  default  being  made  on  the  part  of  McLeod  to 
make  the  payments  as  therein  stated,  to  sell  the  property. 

II.  The  plaintiffs  having  succeeded  to  the  rights  of  Biag- 
gio  Luchesi,  were  entitled  to  receive  just  what  Biaggio 
Luchesi  could  have  received,  and  no  more.  The  eflfect  of 
the  garnishment  upon  them  operated  simply  to  change  the 
payment  of  the  pro  rata  from  Biaggio  Luchesi  to  the  sheriff 
or  the  attaching  creditor.  When  the  property  was  sold  and 
the  amount  coming  to  Luchesi  was  ascertained,  the  appel- 
lants were  liable  to  plaintiff  for  the  amount  they  received, 
two  hundred  and  forty  dollars,  and  no  more,  and  this 
amount  they  tendered  to  him,  and  he  declined  to  accept  it. 

III.  We  maintain,  that  when  a  garnishee  denies  or  dis- 
putes the  indebtedness,  he  is  entitled  to  have  the  matter  at 
issue  submitted  to  a  jury. 
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Crittenden  ThorrUon,  for  Kespondent: 

I.  The  answer  of  the  appellants  did  not  constitute  "a 
denial  of  the  debt  within  the  language  of  the  statute.  (Prac. 
Act,  sec.  246;  1  Comp.  Laws,  sec.  1308.)  Such  a  denial 
must  be  a  denial  in  good  faith,  and  not  the  opinion  of  the 
garnishees  on  the  question  of  their  own  liability.  {Parkei* 
V.  Page,  38  Cal.  522.) 

II.  The  first  section  of  the  "act  to  protect  the  wages  of 
labor"  (1  Comp.  p.  61,  sec.  141),  gives  the  laborer  a  right 
or  lien  prior  to  any  assignment  for  the  benefit  of  creditors. 
The  respondent  in  this  case  is  within  the  protection  of  both 
the  first  and  third  sections.  His  right  is  superior  to  any 
conveyance  by  way  of  assignment,  or  any  lien  by  attach- 
ment. His  lien  constituted  a  prior  right  to  satisfaction  out 
of  the  estate  of  McLeod  superior  to  any  right  of  his  to  as- 
sign, or  of  his  general  creditors,  to  receive  his  assets. 

III.  The  agreement  shows  that  the  creditors  of  McLeod 
and  McLeod  himself  placed,  the  estate  in  the  hands  of  the 
appellants  upon  a  certain  and  specified  trust,  to  sell  the 
same  for  an  amount  not  less  than  forty  cents  on  the  dollar 
of  their  aggregate  claims,  which  sum  was  to  be  paid  in  cer- 
tain specified  fractions.  In  case  this  sum  could  not  be  had, 
the  property  was  to  be  sold,  and  the  proceeds  divided. 
The  power  thus  conferred  upon  the  assignees  was  limited 
and  special.  They  did  not  sell  the  property  to  any  one 
for  an  amount  equal  to  forty  cents  on  the  dollar. 

IV.  The  assignees  sold  the  property  to  Max  Oberfelder, 
one  of  themselves,  and  another  person,  in  disregard  of  their 
duties  as  the  agents  and  trustees  of  the  creditors,  for  a 
sum  alleged  to  be  equal  to  twenty  per  cent,  of  the  claims. 
Trustees  who  are  required  or  empowered  to  fulfill  a  specific 
duty,  cannot  buy  the  trust  estate,  or  sell  it  to  themselves. 
{Wilbur  V.  L7jnde,  49  Cal,  292;  Andrews  v.  Pratt^  44  Id. 
309;  San  Diego  v.S.  D,&L.  A.  R.  i?.,  44  Id.  112.) 

By  the  Court,  Hawley,  C.  J. : 

On  the  fourteenth  day  of  January,  1876,  the  creditors  of 
one  Neil  McLeod,  among  whom  was  the  defendant  Luchesi, 
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whose  claim  was  one  thousand  two  hundred  dollars,  and 
appellants  Barnes,  Clark  and  Oberfelder  executed  the  fol- 
lowing agreement: 

**Witnesseth:  That  whereas,  the  said  Neil  McLeodhas 
sold  and  transferred  to  us,  in  satisfaction  of  his  indebted- 
ness to  us,  all  of  his  property,  both  real  and  personal,  in 
the  counties  of  Eureka  and  White  Pine,  state  of  Nevada; 
now,  therefore,  in  consideration  of  the  premises,  it  is  mutu- 
ally agreed  between  us  to  place  said  property  in  charge  of 
Max  Oberfelder,  Fred.  Barnes,  W.  H.  Clark  and  H.  Crowell, 
as  our  agents  to  manage  the  same  for  our  mutual  benefit; 
and  we  further  agree  to  receive  forty  cents  upon  the  dollar 
for  each  of  our  debts,  respectively,  to  be  paid  as  follows: 
one  third  to  be  paid  six  months  from  date,  one  third  nine 
months  from  date  and  one  third  twelve  months  from  date; 
and  it  is  mutually  agreed  that,  upon  the  payment  being 
made  as  aforesaid,  said  property  shall  be  returned  to  said 
McLeod;  otherwise  said  property  to  be  sold  for  the  benefit 
of  all  parties,  creditors  hereto  and  divided  pro  rata  between 
said  creditors." 

After  the  execution  of  this  agreement  the  creditors  of 
Luchesi  brought  suit  and  obtained  judgment;  and  the  ap- 
pellants were  regularly  served  with  notice  of  garnishment. 
Certain  proceedings  were  thereafter  instituted  in  the  district 
court,  under  the  provisions  of  the  *'act  to  protect  the  wages 
of  labor"  (1  Comp.  L.  141-143),  and  the  plaintiflf  Luigi  was 
therein  declared  to  have  a  preferred  lien,  as  against  the 
other  creditors  of  Luchesi,  for  four  hundred  dollars. 

Subsequently  the  plaintiflf  Luigi  obtained  an  order  of 
court  requiring  the  garnishees  to  appear  and  show  cause 
why  judgment  should  not  be  entered  against  them  in  favor 
of  the  plaintiflf  for  the  four  hundred  dollars  and  costs. 

In  obedience  to  this  order  the  garnishees  appeared  and 
made  answer  by  afl&davit,  showing,  among  other  things,  that 
they  and  one  Hiram  Crowell  were  appointed  by  the  credi- 
tors of  McLeod,  trustees  and  agents  to  take  charge,  manage 
and  dispose  of  the  property  assigned  by  McLeod;  "that 
Neil  McLeod  did  not  pay  the  said  forty  per  cent,  of  his  said 
indebtedness,  nor  any  other  sum  or  amount  of  money  there- 
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OD  whatever,  and  that,  in  accordance  with  the  conditions  of 
their  trust,  they  proceeded  to  sell  all  of  the  said  trust  prop- 
erty to  the  best  advantage  possible,  and  in  every  respect 
honestly  and  faithfully  performed  the  obligations  of  their 
said  trust,  and  that  the  amount  of  money  realized  from  said 
sale  was  and  is  only  the  sum  of  twenty  per  cent,  upon  the 
said  indebtedness  of  McLeod,  which,  upon  the  indebted- 
ness of  said  Biaggio  Luchesi,  for  whom  they  were  garnish- 
eed,  amounted  to  the  sum  of  two  hundred  and  forty  dollars 
in  United  States  gold  coin,  which  said  sum  they  now  bring 
into  court  and  tender  to  the  plaintiff  herein  upon  said  gar- 
nishment, and  have  at  all  times  since  the  sale  of  said  prop- 
erty been  ready  and  willing  to  pay  over  the  same." 

It  was  admitted  on  the  hearing  of  the  rule  in  this  pro- 
ceeding, that  the  evidence  offered  by  the  garnishees  is  true, 
''except  the  opinions  on  the  questions  of  their  legal  liabili- 
ty." It  was  also  admitted  that  the  plaintiff  was  entitled  to 
receive  whatever  amount  of  money  there  was  in  the  hands 
of  said  garnishees  coming  to  Luchesi  as  a  creditor  of  Mc- 
Leod. 

Thereupon  the  court  entered  judgment  "against  the  said 
garuishees,  *  *  *  for  the  sum  of  four  hundred  and  for- 
ty dollars,"  and  costs. 

From  this  judgment  the  garnishees  appeal. 

From  the  record  it  appears  that  the  trustees  of  the  credit- 
ors of  McLeod  sold  the  property  to  B.  Sadler  and  Max 
Oberfelder  (one  of  the  trustees),  in  July  or  August,  1866. 

Admitting  for  the  purposes  of  this  opinion  (a  point  that 
is  very  doubtful,)  that  the  proceedings  against  the  garnish- 
ees were  regular,  and  that  the  court  thereby  obtained  juris- 
diction to  enter  judgment  against  them,  we  are  of  the  opin- 
ion that  the  court  erred  in  rendering  the  judgment  for  four 
hundred  and  forty  dollars. 

We  are  unable  to  perceive  how  the  plaintiff  Luigi  could 
obtain  any  greater  right  or  privilege  by  virtue  of  the  pro- 
ceedings had  in  the  district  court  than  the  defendant  Lu- 
chesi possessed.  He  certainly  cannot  claim  any  greater 
sum  from  the  trustees  of  the  creditors  of  McLeod  than 
Luchesi,  a  creditor,  could  have  claimed  if  he  had  not  been 
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sued  and  his  claim  had  uot  been  attached.  It  was  unneces- 
sary for  the  trustees  to  obtain  the  consent  of  either  Luchesi 
or  Luigi  to  the  sale  of  the  property  if  they  had  authority  to 
sell  it  by  virtue  of  the  execution  and  delivery  of  the  agree- 
ment signed  by  all  of  the  creditors  of  McLeod. 

Were  the  trustees  authorized  to  sell  the  property  under 
the  agreement  for  less  than  forty  cents  on  the  dollar  of  the 
indebtedness  due  from  McLeod?  This,  in  our  judgment, 
is  the  material  question  presented  by  this  appeal. 

The  clause  in  the  agreement,  that  if  forty  per  cent,  of  the 
indebtedness  was  paid  within  a  certain  time  the  property 
should  be  returned  to  McLeod,  was  evidently  inserted  be- 
cause it  was  one  of  the  conditions  that  induced  McLeod  to 
make  the  assignment,  and  was  not,  as  counsel  for  respond- 
ent claims,  a  specific  trust  that  the  property  should  be  sold 
for  an  amount  not  less  than  forty  cents  on  the  dollar  of  the 
aggregate  claim  of  the  creditors. 

The  agreement,  though  not  as  specific  as  it  might  hare 
been  made,  will  not,  in  our  judgment,  reasonably  admit  of 
the  construction  sought  to  be  placed  upon  it  by  respondent. 
The  authority  to  sell  the  property  was  clearly  given  to  tbe 
trustees.  The  very  object  of  the  execution  of  the  agree- 
ment evidently  was  to  place  the  property  in  the  hands  of 
the  trustees,  in  whom  all  the  creditors  had  confidence,  so  as 
to  enable  them  to  act  for  the  creditors  without  further  con- 
sent. Under  the  terms  of  the  agreement,  the  trustees  were 
to  act  for  the  mutual  benefit  of  all  the  creditors.  The  cred- 
itors were  willing  to  receive  forty  cents  on  the  dollar,  and 
if  that  amount  was  paid  the  property  was  to  *'be  returned 
to  said  McLeod;''  if  not  paid,  then  the  property  was  "to  be 
sold  for  the  benefit  of  all  parties  creditors  hereto,  and  di- 
vided pro  rata  between  said  creditors."  No  restriction  was 
placed  upon  the  trustees,  either  as  to  the  manner  of  the 
sale,  the  time  when  it  should  be  made,  or  the  price  for 
which  the  property  was  to  be  sold.  These  were  questions 
left  to  the  good  sense  and  sound  judgment  of  the  trustees, 
who  were,  of  course,  bound  to  act  in  good  faith  for  the  mu- 
tual benefit  of  all  the  creditors. 

It  is  admitted  that  the  sale  was  honestly  made  and  fairly 
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condacted,  and  there  is  no  evidence  tending  to  show  that 
the  property  was  sold  for  any  less  than  its  full  value. 
Surely  it  requires  neither  argument  nor  authority  for  the 
statement  that  in  such  a  case  the  trustees  can  only  be  held 
for  what  they  actually  received. 

But,  notwithstanding  the  admissions  in  the  record,  re- 
spondent argues  that  the  trustees  could  not  sell  the  prop- 
erty to  one  of  their  own  number.  If  this  proposition  is  ad- 
mitted, in  what  position  does  it  place  the  respondent? 
From  the  admissions  in  the  record  it  is  apparent  that  the 
trustees  could  not,  in  any  event,  be  held  for  any  more  than 
the  full  value  of  the  property.  (Osgood  v.  FraiiHin,  2  John. 
Ch.  27;  Higgins  v.  Whitson  et  aZ.,  20  Barb.  141;  Litchfield  v. 
White,  7  N.  Y.  443;  Nefs  Appeal,  57  Penn.  St,  96;  Pitt  v- 
Petway,  34  N.  C.  69;  Roberts  v.  RohertSy  65  N,  0.  27.) 

As  respondent  does  not  contend  that  the  value  of  the 
property  was  any  more  than  was  obtained  by  the  trustees, 
what  difference  does  it  make  to  him  whether  he  accepts  the 
amount  the  trustees  actually  received  or  recovers  from  them 
in  proportion  to  the  full  value  of  the  property?  The  latter 
position,  if  maintained,  would  necessitate  a  new  trial  and 
involve  unnecessary  costs  and  expense  without  any  accruing 
benefit  or  advantage.  Still,  if  the  respondent  desires  to 
dismiss  the  proceedings  herein  and  commence  an  action  to 
recover  the  pro  rata  proportion  of  the  full  value  of  the 
property  he  ought,  perhaps,  to  be  given  an  opportunity  to 
do  so. 

It  is  clear  that  in  this  proceeding  no  judgment  can  be 
sustained  against  the  appellants  in  excess  of  the  sum  of  two 
hundred  and  forty  dollars,  that  being  the  amount  they  admit 
having  received. 

Under  the  peculiar  facts  and  circumstances  of  this  case, 
it  is  ordered  that  the  judgment  of  the  district  court  be  re- 
versed and  cause  remanded  for  further  proceedings,  unless 
the  respondent,  within  twenty  days  after  the  filing  of  the 
remittitur  herein,  remits  the  sum  of  two  hundred  dollars 
and  all  costs  incurred  by  appellants  on  this  appeal,  in  which 
event  the  judgment  as  modified  by  the  remission  will  be 
affirmed. 
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[No.  795.] 

GOLDEN  FLEECE  G.  AND  S.  M.  CO.  Kespondent, 
v.  THE  CABLE  CONSOLIDATED  G.  AND  S.  M.  CO. 
Appellant. 

Action  to  Detebmine  the  Bight  of  Possession  of  ▲  MnriKa  Claim.— 
Under  section  1674  of  the  compiled  laws,  which  is  designed  to  snpple- 
ment  section  2326  of  the  revised  statutes  of  the  United  States,  the  pen- 
dency of  a  contest  in  the  laDd-offioe,  with  respect  to  a  milling  claim,  gives 
the  district  courts  jurisdiction  to  determine  the  right  of  possession  as 
between  the  adverse  claimants. 

Idem — Pboofs  how  Made- -Actual  Possession. — Each  party  must  prove 
his  claim  to  the  premises  in  dispute,  and  the  better  claim  must  prevail. 
Actual  possession  makes  out  a  prima  facie  case  for  the  contestant  and 
throws  upon  the  defendant  the  burden  of  proving  a  superior  right  in 
himself. 

Idem — Pkoof  of  Actual  Possession  not  Necessabt. — Plaintiff  may  sus- 
tain this  action  without  proving  actual  possession.  A  right  to  the  pos- 
session is  all  that  is  necessary. 

Possession  of  Mining  Ground,  how  Pboved. — Proof  of  a  clearly  defined 
surface  claim  surveyed  and  marked  by  a  United  States  surveyor  in  ac- 
cordance with  law,  including  a  quartz  lode  running  with  the  claim,  and 
work  on  the  vein  inside  of  the  surface  claim  and  within  the  lines  of  the 
disputed  ground,  is  proof  of  possession  sufficient  to  put  the  defendant 
on  proof  of  its  right. 

Aliens  Cannot  Locate  nob  Hold  Mining  Claims. — ^An  alien  who  has  never 
declared  his  intention  to  become  a  citizen,  is  not  a  qualified  locator  of 
mining  ground,  and  he  cannot  hold  a  mining  claim  either  by  actual  pos- 
session or  by  location  against  one  who  connects  himself  with  the  govern- 
ment title  by  compliance  with  the  mining  law. 

LocAii  Mining  Distbictb  and  Cules.— The  mining  laws  of  the  United  States 
recognize  and  sanction  the  custom  of  the  miners  among  organized 
mining  districts  to  adopt  local  laws  or  rules  governing  the  location,  re- 
cording and  working  of  claim  not  in  conflict  with  state  or  federal  legisla- 
tipn. 

Idem — Titles  to  Mining  Claims,  how  Acquibed. — It  is  not  essential  that 
mining  districts  should  be  organized,  and  local  rules  adopted,  in  order 
that  mining  claims  may  be  held  and  the  government  titles  acquired.  A 
compliance  with  the  mining  laws  of  the  United  States  is  sufficient  to  se- 
cure the  claim. 

Be-L( 'CATION  OF  Mining  Gbound. — Where  the  first  claimant  who  takes  up  the 
duim  is  not  a  citizen,  or  has  forfeited  his  right  by  non-compliance  with 
the  mining  laws,  or  abandoned  his  claim,  the  mining  ground  staked  off 
by  him,  is  open  to  location  by  any  citizen  of  the  United  States. 

Mining  Blcobdeb — Pboof  as  to  Hecobd  of  Claim  When  Inadmissible. — 

Proof  of  a  record  is  irrelevant  without  proof  of  some  regulation  making 

_    a  record  obligatory,  or  giving  it  some  effect.    The  public  law  does  not  of 
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itself  create  any  such  office  as  mining  recorder;  nor  does  it  make  the  re- 
-     cording  of  claims  obligatory,  or  give  to  a  record  any  effect. 
^DKic — LocAii  BuLES. — The  record  is  to  be  provided  for  and  its  effect  deter- 
mined by  the  local  laws  or  regnlations  of  miners  in  the  respective  mining 
districts,  and  if  they  fail  to  provide  for  a  record  then  none  is  required. 
Idkm. — If  a  record  is  provided  for  b/ local  ruled  it  must,  under  the  provis- 
'     ions  of  the  mining  laws  of  the  United  States,  contain  an  accurate  de* 
scription  of  the  lixms  of  the  claim  by  reference  to  natural  objects  or 
permanent  monuments. 

l^BOOF    AND    EfFKCT    OF    LOCATION    BT    AlIENS — QUESTION    OF    CITIZENSHIP, 

HOW  Detebminsd. — Leonard,  one  of  the  five  locators  of  the  mining 
claim  of  defendant,  stated,  on  cross-examination,  that  at  the  date  of  the 
location  he  was  not  a  citizen,  and  had  never  declared  his  intention  to 
become  one.  The  court  tbereupon  decided  that  the  location  of  the 
claim  was  void,  and  excluded  all  evidence  in  regard  to  it,  including  the 

'  deeds  of  conveyance  from  Leonard,  and  his  associates,  to  defendant; 
Eeld,  that  this  action  of  the  court  was  erroneous;  that,  as  Leonard  had 
parted  with  his  interest,  his  admissions  were  not  binding  on  his  grantees, 
and  that  the  question  of  citizenship  was  one  for  the  jury,  not  the  court, 
to  decide. 

Idem— Bights  of  Co-locatobb. — There  being  no  evidence  tending  to  show 
that  Leonard's  co-locators  were  aware  of  his  disability,  or  were  colluding 
with  him  in  his  attempted  fraud,  if  he  was  an  alien:  Held,  that  iu  such 
a  case  the  law  would  be  sufficiently  vindicated  by  holding  that  the  alien's 
claim  is  void. 

Location  of  Mining  Claims — ^When  Subfack  Lines  cannot  be  Changed. — 

t  Under  the  mining  laws  of  the  United  States,  unaided  by  any  supple- 
mentary miners*  rules,  there  is  no  way  of  locating  a  quartz- vein,  except 

'  by  marking  out  surface  lines,  and  when  these  lines  have  been  marked, 
they  cannot  be  changed  so  as  to  take  in  ground  that  has  been  located 
.  by  others  prior  to  such  attempted  change. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  Couuty. 

^he  facts  are  sufficiently  stated  in  the  opinion  of  the 
coqrt. 

De  Lovy  &  Belknap,  for  Appellant: 

I.<  The  motion  for  a  nonsuit  should  have  been  granted. 
(38  Wis.  320.)  Mining  claims  on  the  public  lands  must  be 
held  and  worked  in  accordance  with  the  local  mining  laws 
in  force  in  the  mining  district  where  the  same  are  located. 
{Sfropg  V.  Jtyariy  42  Cal.  34;  Revised  Laws  of  U.  8.  sec. 
2324.)  There  was  no  sufficient  proof  of  the  mining  record 
being  made  by  a  proper  officer  or  by  any  authority;  or  that 
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the  record  was  made,  or  the  claim  located,  in  Itccordance 
with  any  mining  rules  or  regulations  whatever.  The  min- 
ing laws  of  the  locality  govern  the  location  and  manner  of 
developing  the  mines;  and  where  they  directly  point  out 
how  such  mining  claims  must  be  located,  and  how  the  pos- 
session, once  acquired,  is  to  be  maintained,  that  course 
must  be  strictly  pursued.  {Mallett  v.  Uncle  Sam,  1  Nev. 
188;  Ovet^man  S.  M.  Co,  v.  Amer.  M.  Co.,  7  Nev.  318.) 
Mining  regulations  and  instructions  issued  by  the  general 
land-oflSce:  Skidmore,  37,  sec.  12.  Plaintiflf  must  recover 
on  proof  of  his  own  title,  and  not  on  the  weakness  of  his 
adversaries.     Mallett  v.  Uncle  Sam,  1  Nev.  188.) 

II.  The  court  erroneously  refused  defendant  the  privilege 
of  having  a  special  verdict  as  required  by  law.  (Nev.  Stat., 
sec.  1238.) 

III.  The  court  erred  in  refusing  the  instructions  asked 
for  by  defendant.  (U.  S.  Eev.  Laws,  sec.  .2324;  Overman 
8.  Mining  Co,  v.  Amer,  S.  Mining  Co.,  7  Nev.  318;  Broom's 
Legal  Maxims,  sec.  353;  English  v.  Johnson,  17  Cal.  107; 
Atwoodv,  Fricott,  17  Id.  37;  Rogers  v.  Cooney,  7  Nev.  219; 
Hessy,  Winder,  30  Cal.  349;  Morton  y.  Solambo  C.  M,  Co., 
26  Id.  527;  Ayers  v.  Bmsley,  32  Id.  620;  Potter  v.  Knowles,  5 
Id.  87;  Skidmore,  37,  sees.  13  and  14;  Copp's  Decisions, 
59;  U.  S.  Eev.  Stats,  sec.  2320.) 

IV.  The  court  erred  in  refusing  to  allow  defendant  to 
prove  a  delivery  of  possession  by  the  original  locators  to 
Bennett  and  Free  under  the  contract,  and  from  Bennett  and 
Free  to  the  defendant.  This  proof  was  necessary  not  only 
to  disprove  the  possession  plaintiff  claimed,  and  which  it 
was  necessary  for  it  to  have  to  maintain  this  action;  but 
such  possession  being  prior,  continuous  and  actual,  would 
render  their  location  void  as  not  being  of  unoccupied  un- 
claimed land.  (Table  M,  Co.  v.  Stranahan,  20  Cal.  198; 
Jackson  v.  Feather  River  W.  Co.,  14  Id.  22.) 

V.  Under  a  proceeding  of  this  nature  the  only  question 
referred  to  tbe  state  court  to  try  is  the  right  of  possession. 
(U.  S.  Eev.  Stats,  sec.  2326;  1  Nev.  Comp.  Laws,  sec. 
1674.) 

VI.  The  state  constitution  gives  aliens  who  are  bona  fids 
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residents  of  the  state  the  same  right  to  possess  real  estate 
as  other  persons  enjoy.  (Art.  I,  see.  16.)  Plaintiflf  had  no 
right  to  cross-examine  Leonard  as  to  his  citizenship;  he 
could  only  be  examined  as  to  facts  and  circumstances  con- 
nected with  the  matters  stated  in  his  direct  examination. 
(LandshergevY.  Gorham,  5  Cal.  450;  Jackson  y,  Feath&i*  River 
Waier  Co.,  14  Id.  19;  Thoniburg  v.  Handy  7  Id.  561;  Aitlcen 
v.  Mendenhall,  25  Id.  21J.)  The  title  of  an  alien  is  good  as 
against  the  whole  world,  except  the  government,  and  can 
only  be  divested  by  the  government  by  the  exercise  of  its 
prerogative.  (Craig  v.  Leslie,  3  Wheat.  590;  Fairfax  v.  Han- 
te)\  7  Cranch.  620;  Govei'rietir's  Heiis  w.  Robertson,  11  Wheat. 
356;  Jones  v.  McMasters,  20  How.  8;  Jinlcins  v.  Noel,  3  Stew. 
(Ala.)  60;  People  v.  Folsom,  5  Cal.  373;  Dudley  v.  Grayson, 
6  Mon.  (Ky.)  260;  Buchanan  v.  Deshon,  1  H.  &  G.  (Md.) 
280;  Sheaffe  v.  O'Neil,  1  Mass.  256;  Jackson  v.  Smith,  7 
Wend.  368;  Munro  v.  Merchant,  28  N.  Y.  9;  Marshall  v. 
Loveless,  0am.  &N.  (N.  C.)217;  Doew.  Horintblea,  2  Naiger, 
Id.  37;  University  v.  Miller,  3  Dev.  N.  C.  L.  191;  Groves  v. 
Gordon  Mill,  S.  C.  Const.  Ill;  Marshall  v.  Conrad,  5  Call. 
(Va.)  364;  Osterman  v.  Baldwin,  6  Wallace,  121;  Cross  v.  De- 
VaUe,  1  Id.  8;  Bradstreet  v.  Supervisors  of  Oneida  Co,,  13 
Wend.  546:  Ford  v.  Harrington,  16  N.  Y.  285;  Overing  v. 
Russell,  32  Barb.  263-5;  Ramires  v.  Kent,  2  Cal.  558;  6Wi- 
fo^rnia  v.  Rogers,  13  Cal.  160.) 

Naturalization  is  held  to  have  a  retroactive  effect,  and  is 
deemed  a  waiver  of  all  liability  to  forfeiture  and  a  confirma- 
tion of  the  alien's  former  title.  (2Blackstone,  249;  IJohns. 
Cases,  401;  Briest  v.  Cummings,  20  Wend.  353-4;  Skid- 
more's  Law  Decisions,  66,  sec.  3);  therefore  any  defect  in 
Leonard's  title  by  reason  of  his  not  having  declared  his  in- 
tention to  become  a  citizen  at  the  time  he  located  this  mine 
was  cured  by  his  act  of  declaring  his  intention  to  become  a 
citizen  before  he  deeded  to  the  corporation.  This  was  done 
before  his  alienage  was  determined  or  his  incapacity  to  hold 
mining  claims  passed  upon  or  decided.  Leonard's  declara- 
tion of  intention  confirmed  his  original  title;  it  perfected  his 
title  as  completely  as  it  would  had  he  made  such  declara- 
tion prior  to  making  the  location.     But  if  Leonard  could 
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not  locate  a  claim,  his  inability,  if  not  cured  by  Lis  subse- 
quent act,  would  not  operate  to  invalidate  the  entire  loca- 
tion, but  only  his  interest  therein. 

B.  S.  &  W.  S.  Mesicky  for  Bespondent: 

I.  This  action  is  brought  under  the  act  of  the  legislature 
of  this  state  Feb.  10,  1873.  (Comp.  L.  sees.  1674.)  The 
object  of  the  action  is  solely  to  determine  which  party  has 
the  better  right  of  possession  to  the  quartz-vein  in  contro- 
versy under  the  act  of  congress  of  May  10,  1872,  providing 
for  the  acquisition  of  mining  title. 

The  quartz-vein  is  the  principal  subject  of  contest.  The 
surface  ground  is  a  mere  incident  thereto.  The  incident,  of 
course,  must  follow  the  fate  of  the  principal  matter,  and  to 
lose  sight  of  the  quartz-vein,  and  give  entire  attention  to 
the  surface,  is  to  proceed  upon  false  premises,  and  liable  to 
lead  to  false  conclusions.  A  person  making  a  location  upon 
a  quartz-vein  is  entitled  to  follow  that  vein  wherever  it  goes 
the  distance  that  his  claim  extends  by  linear  measurement 
upon  the  vein.  The  boundaries  of  the  surface,  which  the 
location  of  said  vein  is  allowed  to  hold  as  incident  to  the 
vein,  must  be  regulated  according  to  the  direction  of  the 
vein,  and,  of  course,  can  never  be  definitely  determined  until 
the  course  of  the  vein  has  been  ascertained  by  actual  ex- 
ploration; hence  it  must  inevitably  happen  that  the  bound- 
aries of  the  surface,  or  incident,  shall  sometimes  be  changed 
so  as  to  correspond  with  the  course  of  the  vein  or  principal 
matter,  when  that  course  shall  have  been  ascertained.  Un- 
less the  appellant  has  the  better  right  to  the  quartz-vein  in 
question,  he  has  no  right  to  the  surface  which  can  avail  him 
in  this  proceeding. 

The  precise  direction  in  which  the  vein  ran  was  not,  and 
could  not,  be  known  until  the  tunnel  had  been  constructed, 
and  only  then  to  the  extent  that  the  vein  had  been  traced 
thereby.  While  the  Golden  Fleece  Company  was  in  the 
possession  of  and  had  its  works  upon  this  vein,  the  defend- 
ant applied  for  a  patent  under  such  descriptions  as  made  it 
necessary  for  the  plaintiff  to  protest,  and  bring  this  suit  for 
the  protection  of  its  title  to  and  possession  of  the  quartz- 
vein  in  controversy. 
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II.  There  was  no  error  in  denying  appellant's  motion  for 
a  nonsuit.  The  authority  cited  from  Wisconsin  cannot  be 
regarded,  because  it  is  in  controvention  of  the  latest  deci- 
sion of  this  court  upon  the  same  subject,  and  because  it  has 
no  application  to  this  case. 

III.  There  was  no  error  in  the  refusal  of  the  district 
court  to  submit  special  issues  to  the  jury.  The  practice 
act  did  not  make  it  obligatory  upon  the  court  to  submit  to 
the  jury  the  questions  proposed  by  the  defendant. 

IV.  Neither  of  the  instructions  mentioned  in  the  appel- 
lant's brief,  as  asked  by  defendant  to  be  given  to  the  jury, 
and  which  were  refused,  was  wholly  correct,  and  if  not  they 
were  properly  refused.  (16  Cal.  79.) 

V.  Leonard  was  proven  to  have  been  an  alien  at  the 
time  of  making  the  location  of  the  Golden  Fleece;  and, 
therefore,  was  rendered  incompetent,   under  the  laws  of 
the  United  States  to  acquire  any  mining  right  by  location, 
and  his  participation  in  that  location  rendered  it  void.  The 
power  of  the  court  to  try  and  determine  the  competency  of 
locators  to  make  a  valid  location  is  beyond  question.     The 
act  of  congress  of  May  10,  1872,  explicitly  declares  that  all 
valuable  mineral  deposits  in  land  belonging  to  the  United 
States  shall  be  free  and  open  to  exploration  and  purchase, 
and  the  lands  in  which  they  are  found  to  occupation  and 
purchase  by  citizens  of  the  United  States  and  those  who 
have  declared  their  intentions  to  become  such.     The  effect 
of  this  provision  must  be  to  exclude  all  persons  not  belong- 
ing to  either  class  described  in  that  section.     Under  any 
rule  of  interpretation,  the  language  of  that  section  forbids 
the  exploration,  occupation,  or  purchase  of  any  mineral  de- 
posits, or  land  mentioned  therein,  by  any  alien  not  having 
declared  his  intention  to  become  a  citizen  of  the  United 
States;   and  also   forbids  any  obstruction   on  his  part  to 
the   free   and    open    exploration,     occupation,    and    pur- 
chase of  such  deposits  and  lands  by  those  who  may  be  qual- 
ified thereto.     This  amounts  to  a  license  or  warrant  on  the 
part  of  the  United  States  government  to  exclude  from  the 
public  lands  mentioned  in  said  section  all  persons  shown  to 
be  incompetent  to  explore,  occupy  and  purchase  the  same. 
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In  the  case  of  BucJcner  v.  J.  B.  CoateSy  in  September  last, 
the  secretary  of  the  interior  aflSrmed  the  decision  of  the 
general  land-office,  holding  that  an  alien  can  hold  no  title  in 
mining  claims  before  patent  issued.  If  that  interpretation 
of  the  law  is  correct,  then  so  far  as  Leonard  is  concerned, 
who  was  clearly  proven  to  have  been  an  alien,  the  Golden 
Fleece  ledge  and  ground  were  open  and  free  for  exploration, 
occupation,  and  purchase  when  the  location  of  McDonald 
was  made,  under  which  the  plaintiff  claims. 

Our  state  constitution  and  laws,  or  the  course  of  proceed- 
ing in  the  United  States  land-office,  or  the  various  cases 
and  opinions  referred  to  in  the  reports,  are  entitled  to  no 
consideration  in  construing  this  section.  The  incompe- 
tency of  Leonard  invalidated  the  whole  claim.  We  ad- 
mit the  principle  that  whenever  the  good  can  be  separated 
from  the  bad,  in  many  cases  a  portion  may  be  upheld 
while  the  remainder  falls;  but  we  also  insist  that  the  rule 
is  equally  well  settled,  that  when  the  good  cannot  be  sepa- 
rated from  the  bad,  the  whole  must  fall.  Now,  in  this  case, 
it  seems  to  us  beyond  comprehension  how  the  interest 
of  the  other  four  locators  can  be  upheld  while  that  of  Leon- 
ard fails.  To  whom  the  seven  hundred  and  fifty  feet  as- 
signed to  Leonard  shall  be  allotted;  or,  if  allotted  to  his 
co-locators,  then  in  what  proportion  to  each  of  them,  and 
upon  what  conditions,  are  questions  which  counsel  for  ap- 
pellant has  not  undertaken  to  answer.  Nor  are  they  capa- 
ble of  any  answer  under  any  recognized  principle  of  law. 
They  present  such  difficulties  as  the  courts  do  not  grapple 
with  for  the  purpose  of  relieving  from  the  consequences  of 
a  fraud. 

By  the  Court,  Beatty,  J.  : 

The  defendant  herein  having  made  application  for  the 
government  title  to  certain  mining  ground,  the  plaintiff  filed 
an  adverse  claim  to  a  portion  of  the  premises,  and  there- 
upon commenced  this  action  to  deteimine  the  right  of  pos- 
session of  the  ground  in  controversy.  The  trial  of  the  case 
in  the  district  court  resulted  in  a  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  appeals  from  the  judgment, 
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and  also  from  an  order  deDying  its  motion  for  a  new  trial. 
The  assignments  of  error  are  very  numerous,  but  only  a  few 
of  the  questions  involved  have  been  fairly  argued,  and  we 
shall  confine  ourselves  to  those  questions. 

The  substance  of  the  complaint  is :  That  the  plaintiff  is 
the  owner  and  in  the  actual  possession  of  a  claim  of  fifteen 
hundred  linear  feet  of  a  lode  called  the  Golden  Fleece,  and 
of  a  surface  claim  of  three  hundred  feet  on  each  side  thereof; 
that  the  defendant  claims  some  estate  or  interest  in  the  said 
premises  adverse  to  the  plaintiff,  and  has  applied  for  a 
United  States  patent  for  a  portion  thereof;  that  the  plaintiff 
has  protested  and  filed  an  adverse  claim,  and  that  the  pro- 
ceedings in  the  land-office  have  been  suspended  until  the 
rights  of  the  parties  can  be  determined  in  a  court  of  com- 
petent jurisdiction.  It  is  further  alleged,  on  information 
and  belief,  that  defendant's  claim  to  the  ground  is  based 
upon  certain  pretended  mining  locations  (describing  them) 
which  are  said  to  be  invalid  by  reason  of  the  failure  of  the 
locators  to  comply  with  the  law  in  making  and  recording 
them.  Wherefore  the  plaintiff  prays  to  be  adjudged  the 
owner  and  entitled  to  the  possession  of  the  disputed  ground. 

The  answer  admits  an  adverse  claim  to  the  ground  de- 
scribed in  the  complaint,  denies  plaintiff's  possession  and 
right  to  the  possession,  and  sets  up  a  valid  title  to  the  ground 
described  in  defendant's  application  for  a  patent. 

The  testimony  adduced  at  the  trial  showed  that  the  two 
claims  described  in  the  complaint  and  answer,  respectively, 
lie  across  each  other.  The  plaintiff's  claim  extends  from 
north-east  to  south-west  fifteen  hundred  feet  in  length  by 
six  hundred  in  breadth,  and  the  south-west  end  covers  the 
middle  of  the  defendant's  claim,  which  extends  from  north 
to  south  fifteen  hundred  feet  in  length  by  six  hundred  feet 
in  width. 

At  the  trial  the  plaintiff  introduced  evidence  which,  if 
true,  established  the  following  facts,  among  others:  The 
plaintiff  is  a  Nevada  corporation;  at  and  before  the  com- 
mencement of  this  action  it  was  mining  upon  a  well-defined 
lode  of  silver-bearing  quartz,  the  croppings  of  which  were 
exposed  within  the  clearly-marked  boundaries  of  its  surface 
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claim ;  that  said  boundaries  embraced  a  portion  of  the  ground 
claimed  by  the  defendant,  and  that  it  had  done  some  work 
within  the  lines  of  the  disputed  ground. 

At  the  close  of  plaintiflfs  testimony  the  defendant  moved 
for  a  nonsuit,  and  the  ruling  of  the  court  denying  the  mo- 
tion is  assigned  as  error.  The  specifications  under  this 
head  correspond  to  the  grounds  of  the  motion.  The  first 
of  these,  to  which  our  attention  is  particularly  invited,  wa^ 
stated  as  follows:  ''That  the  title  of  defendant,  as  pleadec^ 
by  plaintiflf,  is  not  proven,  or  proven  invalid." 

The  appellant  contends  that  in  an  action  of  this  sort  the 
plaintiff,  to  escape  a  nonsuit,  must  not  only  prove  aiSrma- 
tively  a  prima  facie  right  to  the  disputed  premises,  but  must 
also  plead  and  prove  the  particulars  of  defendant's  claim, 
and  prove  that  it  is  invalid.  This  is  the  doctrine  of  Blasdd 
V.  Williams  (9  Nev.,  167),  which  was  overruled  in  Scorpion 
Company  v.  Marsano,  (10  Nev.,  379.)  We  are  asked  to 
again  review  the  question  and  to  restore  the  rule  of  the 
former  case  upon  the  authority  of  a  recent  decision  in  Wis- 
consin. (38  Wis.  320.)  That  case,  on  examination,  will 
be  found  to  give  only  a  partial  support  to  Blasdd  v.  Wil- 
liamSf  and  we  are  very  confident  that,  taking  it  into  account, 
our  last  decision  will  be  found  to  be  supported  as  well  by 
the  number  of  decided  cases  as  by  the  reason  of  the  thing. 
A  review  of  the  question  is,  however,  wholly  unnecessary 
in  this  case,  which  is  governed  by  the  provisions  of  section 
1674  of  the  compiled  laws,  passed  February  10,  1873,  and 
evidently  designed  to  supplement  section  2326  of  the  revised 
statutes  of  the  United  States,  passed  May  10,  1872.  Under 
these  laws  the  pendency  of  a  contest  in  the  land-oflSce,  with 
/  respect  to  a  mining  claim,  gives  our  district  courts  jurisdic- 
tion to  determine  the  right  of  possession  as  between  the 
adverse  claimants.  The  contestant,  whether  he  is  in  or  out 
of  possession,  must  commence  his  action  to  determine  the 
right  within  thirty  days  after  filing  his  adverse  claim.  It 
would  be  absurd  to  hold  that,  if  he  happens  to  be  the  parly 
in  possession,  and  therefore  presumably  entitled  to  the 
possession,  judgment  must  go  against  him,  in  favor  of  a 
party  out  of  possession,  unless  he  not  only  proves  his  own 
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riglifc  affirmatively,  but  disproves  the  claim  of  the  defendant 
by  negative  testimony. 

The  only  sensible  constmction  of  the  law  is,  that  each '  S£t.//^*AJ7c 
party  must  prove  his  claim  to  the  premises  in  dispute,  and  '  /^**^/ 
that  the  better  claim  must  prevail.     Actual  possession,  ad-~\xy  ^  j^^ 
mitted  or  proved,  makes  out  a  prima  fdcie  case  for  the  con-  • 
testant,  and  throws  upon  the  defendant  the  burden  of  prov-  I 
ing  a  superior  right  in  himself. 

Another  ground  of  the  motion  was,  that  the  plaintiff  had  { 
not  shown  that  it  was  in  the  actual  possession  of  the  prem- 
ises in  controversy  at  the  time  the  action  was  commenced.     } 

Such  proof  was  not  necessary.  A  right  to  the  posses- 
sion was  all  it  was  essential  for  the  plaintiff  to  prove.  The 
complaint,  it  is  true,  alleged  actual  possession  in  the  plaint- 
iff, but  that  allegation  was  not  essential  to  the  statement  of 
a  good  cause  of  action  under  the  statute  (C.  L.  sec.  1674); 
and  the  failure  to  prove  it,  if  there  had  been  a  failure, 
would  only  have  imposed  upon  the  plaintiff  the  necessity 
of  showing  by  some  other  means  a  right  to  the  posses-  , 
sion.  But,  in  fact,  the  plaintiff  did  prove  possession.^ 
It  proved  a  clearly-defined  surface  claim,  surveyed  and 
marked  by  a  United  States  surveyor  in  accordance  with 
law,  including  a  quartz-lode  running  with  the  claim,  and 
work  on  the  vein  inside  of  the  surface-claim,  and  within  the 
lines  of  the  disputed  ground.  This  alone  was  enough  to 
put  the  defendant  on  proof  of  its  right.  The  plaintiff,  how- 
ever, went  still  further.  It  introduced  testimony  intended 
to  show  a  location  of  the  Golden  Fleece  claim  in  October, 
1873,  by  one  McDonnell,  and  conveyances  from  him.  One 
of  the  grounds  of  the  motion  for  nonsuit  was  the  alleged 
invalidity  of  this  location  by  McDonnell.  There  was  no 
proof  that  McDonnell  was  a  citizen,  or  had  ever  declared 
his  intention  to  become  a  citizen.  There  was  no  proof  that 
in  making  his  location  he  had  complied  with  any  local  rules 
or  regulations  of  the  miners  of  the  district.  The  record  of 
claim  was  not  in  accordance  with  the  requirements  of  the 
United  States  mining  law.  When  the  surface  lines  of  his 
claiin  were  first  marked  out,  the  ground  in  controversy  was 
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already  included  in  the  well-defined  boundaries  of  the  de- 
fendant's surface-claim. 

So  far  as  the  motion  for  a  nonsuit  is  concerned,  it  has 
been  shown  that  the  validity  of  McDonnell's  location  is  of 
no  consequence.  The  plaintiff  could  have  rested  on  its 
actual  possession  without  claiming  anything  under  McDon- 
nell. But  the  validity  of  his  claim  is  likely  to  be  a  question 
in  any  future  trial  of  the  case,  and  for  that  reason  some  of 
the  objections  to  it  will  be  considered.  As  to  the  first 
point,  it  is  clear  that  an  alien  who  has  never  declared  bis 
intention  to  become  a  citizen  is  not  a  qualified  locator  of 
mining  ground,  and  he  cannot  hold  a  mining  claim,  either 
by  actual  possession  or  by  location,  against  one  who  con- 
nects himself  with  the  government  title  by  compliance  with 
the  mining  law.  This  much  is  certain,  but  it  is  not  so  cer- 
tain that  proof  of  citizenship  must  be  made  in  order  to  show 
a  valid  location.  It  may  be  that  the  locator,  in  the  absence 
of  proof,  will  be  presumed  to  be  a  citizen.  This  is  a  ques- 
tion, however,  which  has  not  been  argued  and  will  not  be 
decided. 

As  to  the  second  point,  it  is  true  there  was  no  proof  of 
compliance  with  any  local  rules  on  the  part  of  McDonnell, 
but  there  was  no  proof  of  the  existence  of  any  local  rules 
at  the  time  the  motion  for  a  nonsuit  was  submitted.  The 
defendant  afterwards  proved  the  existence  of  certain  local 
rules  of  the  mining  district,  but  the  court  knew  nothing  of 
those  rules  when  deciding  the  motion.  The  mining  laws  of 
the  United  States  (E.  S.  sees.  2318  to  2346),  recognize  and 
sanction  the  custom  long  prevalent  among  the  miners  of 
this  coast  of  organizing  mining  districts  and  adopting  local 
laws  or  rules  governing  the  location,  recording  and  working 
of  claims.  Existing  rules  not  in  conflict  with  state  or  fed- 
eral legislation  are  ratified,  and  express  authority  is  con- 
ferred upon  the  miners  in  their  several  districts  to  adopt 
other  rules,  subject  to  certain  specified  restrictions. 
Miners  are  thus  permitted  to  make  rules  in  addition  to  those 
prescribed  by  congress;  but,  in  order  that  mining  claims 
may  be  held  and  the  government  title  acquired,  it  i&  not 
essential  that  mining  districts   should   be  organized  and 
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local  rules  adopted.  All  that  the  government  requires  to 
be  done  in  order  to  obtain  its  title  or  license  to  occupy  is 
prescribed  by  the  law;  and,  in  the  absence  of  local  rules, 
a  compliance  with  the  public  law  will  secure  the  claim. 
The  miners,  in  their  respective  districts,  may,  if  they  choose, 
exact  something  more,  but  they  are  not  obliged  to  do  so, 
and  no  court,  in  the  absence  of  proof,  will  presume  that 
they  have  done  so.  In  this  case,  the  plaintiff  had  shown 
everything  necessary  to  make  a  good  claim  under  the  United 
States  mining  law;  that  is  to  say,  it  had  shown  work  on  a 
veiQ  within  a  well  defined  surface  claim  not  exceeding 
fifteen  hundred  feet  in  length  and  six  hundred  feet  in  width. 
(E.  8.  sees.  2320,  2324.)  It  was  not  necessary  to  prove 
any  record  of  the  claim.  A  record  is  not  required  by  the 
United  States  law,  but  is  to  be  provided  for,  and  its  effect 
defined,  by  the  local  law.  All  the  public  law  requires  is 
that  a  record,  to  have  any  effect,  must  contain  an  accurate 
description  of  the  locus  of  the  claim,  along  with  some  other 
essentials.  This  question,  however,  will  receive  more  par- 
ticular attention  in  another  connection.  As  to  the  last 
specification  in  this  ground  of  the  motion,  it  is  true  that  the 
plaintiff's  testimony  did  show  that  when  its  claim  was  sur- 
veyed and  the  boundaries  marked,  the  defendant's  bound- 
aries had  already  been  defined  so  as  to  include  the  ground 
in  controversy.  But  the  court  could  not  assume,  in  decid- 
ing the  motion  for  a  nonsuit,  the  existence  of  the  other  facts 
essential  to  the  validity  of  defendant's  claim.  It  is  a  mis- 
take to  suppose  that  mining  ground  cannot  be  located  if 
some  other  claimant  has  put  stakes  around  it.  The  first  ; 
claimant  may  not  be  a  citizen,  or  otherwise  capable  of  hold-  j 
ing  against  a  qualified  locator,  and  he  may  not  have  complied 
with  other  requirements  of  the  law,  which  are  just  as  essen-  \ 
tial  as  the  marking  of  boundaries.  He  may  have  forfeited,  \ 
or  he  may  have  abandoned  his  claim.  In  any  such  case 
the  ground  is  open  to  any  citizen  of  the  United  States  as 
completely  as  if  no  stake  had  ever  been  planted  upon  it. 
There  were  still  other  grounds  specified  in  the  motion  for 
tt  nonsuit,  but  they  have  not  been  argued,  and  will  not  be 
discussed  in  this  opinion.  We  think  the  court  did  not  err 
in  overruling  the  motion. 
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The  next  assignment  of  error  relates  to  the  admission, 
against  the  defendant's  objection,  of  a  pretended  record  of 
McDonnell's  location  of  the  Golden  Fleece.     The  principal 
ground  of  objection  to  this  so-called  record  was  that  there 
was  no  proof  that  the  claim  was  situated  within  an  organ- 
ized mining  district,  with  rules  providing  for  the  making  of 
records.     This  was  a  good  ground  of  objection.     Proof  of 
a  record  is  totally  irrelevant  without  proof  of  some  regula- 
tion making  a  record  obligatory,  or  giving  it  some  effect. 
The  public  law  does  not  of  itself  create  any  such  office  as 
that  of  mining  recorder.     Neither  does  it  make  the  record- 
ing of  claims  obligatory,  or  give  to  a  record  any  eflfect. 
This  is  a  matter  left  to  the  miners  of  the  respective  districts. 
If  they  make  no  rules  requiring  a  record,  none  is  required; 
if  they  give  no  eflfect  to  a  record,  evidence  of  a  record  is  ir- 
relevant.    Another  ground  of  objection  to  this  record  was 
that  it  contained  no  description  of  the  claim  by  reference 
to  natural  objects  or  permanent  monuments.    This  also  was  a 
good  ground  of  objection,  and  would  have  been  good  even  if 
there  had  been  proof  of  a  regulation  of  the  district  requir- 
ing a  record.     The  mining  law  allows  the  miners  to  provide 
for  the  recording  of  claims,  and  no  doubt  it  was  the  inten- 
tion of  congress  that  such  record  should  have  some  practi- 
cal eflfect — such  as,  for  instance,  to  hold  the  claim  for  a 
reasonable  time,  until  the  vein  could  be  so  developed  as  to 
admit  of  an  intelligent  marking  of  the  surface  boundaries. 
But  in  order  that  the  record  should  have  such  or  any  effect, 
it  is  imperatively  required  that  it  shall  fix  the  locus  of  the 
claim  by  reference  to  natural  objects  or  permanent  monu- 
ments.    (R.  S.,  sec.  2324.)     The  court  erred  in  overniling 
the  objection  to  the  record. 

The  motion  for  a  nonsuit  having  been  overruled,  the  de- 
fendant introduced  evidence  to  show  the  existence  and 
organization  of  the  Peavine  mining  district,  and  its  code  of 
written  regulations  providing  for  a  recorder  and  defining 
his  duties.  It  also  proved  the  posting  and  recording,  by 
one  Leonard  and  four  others,  of  a  notice  of  location  of  the 
claim  described  in  its  answer  and  in  its  application  for  a 
patent,  and  that  said  claim  was  situated  in  the  Peavine  dis- 
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trict.  It  proved  that  Leonard  and  Lis  co-locators  complied 
with  the  United  States  laws  and  the  local  rules  in  locating, 
recording  and  working  their  claim.  The  testimony  showed 
that  their  notice  of  location  was  posted  on  the  ground 
August  11,  1873,  while  McDonnell's  location  of  the  Golden 
Fleece  was  not  made  till  October  4  following.  If,  there- 
fore, the  Leonard  location  was  valid  and  was  kept  good  by 
compliance  with  the  laws  as  to  working,  marking  of  bounda- 
ries, etc.,  the  defendant,  if  it  had  been  allowed  to  prove  a 
conveyance  from  Leonard  and  his  co-locators,  would  have 
showed  an  older  and  consequently  a  better  title  to  the  prem- 
ises than  that  of  the  plaintiff,  even  allowing  McDonnell's 
location  to  have  been  made  in  conformity  to  the  laws. 

But  Leonard,  who  was  a  witness  for  the  defendant  as  to 
the  location  and  recording  of  its  claim,  stated,  on  cross- 
examination,  that  at  the  date  of  the  location  he  was  not  a 
citizen,  and  had  never  declared  his  intention  to  become  one. 
The  court  thereupon  decided  that  the  location  of  the  Leon- 
ard claim  was  wholly  void,  and  excluded  all  evidence  in 
regard  to  it,  including  the  deeds  of  conveyance  from  Leon- 
ard and  his  associates  to  the  defendant. 

This  ruling  was  erroneous.  In  the  first  place  Leonard's 
testimony,  that  he  was  not  a  citizen  when  he  made  the 
location,  even  if  it  had  been  more  positive  than  it  was,  was 
not  conclusive  against  the  defendant.  He  had  parted  with 
all  his  interest  in  the  premises,  and  his  admissions  were 
not  binding  on  his  grantees.  The  question  of  his  citizenship 
was  one  for  the  jury,  not  the  court,  to  decide  (unless  indeed 
the  presumption  was  against  his  being  a  citizen,  but  as  to 
this  the  court  assumed  the  contrary  M'ith  reference  to  Mc- 
Donnell's location),  and  should  have  been  submitted  to  the 
jury  under  proper  instructions  as  to  the  effect  of  a  finding 
one  way  or  the  other. 

But  Leonard's  testimony,  so  far  from  sustaining  the  con- 
clusion that  he  was  not  a  citizen,  had  an  opposite  tendency. 
He  said  that  he  was  born  in  New  York;  that  he  was  taken 
at  a  tender  age  to  Ireland,  and  returned  to  this  country  a 
few,  years  ago.  He  had  been  advised  that  he  was  not  a 
citizen,  and,  acting  upon  this  advice,  had  made  a  declara- 
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tion  in  February,  1874,  of  his  intention  to  become  a  citizen. 
On  this  testimony  alone  it  should  have  been  found  that  he 
was  a  citizen  by  nativity. 

But,  besides  this  evidence  tending  to  prove  that  Leonard 
was  a  citizen  by  nativity,  besides  the  evidence  that  he  bad 
qualified  himself  to  hold  mining  grouud  by  declaring  his 
intention  to  become  a  citizen  in  Feburary,  1874 — long  be- 
fore the  plaintiff  had  taken  possession  or  made  a  valid  loca- 
tion of  the  grouud  in  controversy — it  was  proved  and  ad- 
mitted that  two  of  Leonard's  co-locators  (grantors  of  defend- 
ant) were  citizens  at  the  date  of  the  location,  in  order, 
therefore,  to  exclude  all  the  evidence  as  to  that  location, 
and  its  conveyance  to  the  defendant,  it  was  necessary  not 
only  to  hold  that  Leonard's  claim  was  void,  but  to  hold  that 
the  claim  of  his  co-locators  was  void  also.  This  the  court 
did  in  fact  decide,  and,  we  think,  erroneously. 

Under  the  law  a  single  qualified  locator  may  take  up 
fifteen  hundred  feet  of  a  vein  with  the  surface  gi-ound  ex- 
tending three  hundred  feet  on  each  side  of  the  croppings. 
An  association  of  a  dozen  or  a  hundred  locators  can  take 
up  no  more.  Here  were  five  locators  claiming  in  common 
no  more  than  any  one  of  them  might  have  taken.  TLey 
claimed  fifteen  hundred  feet  of  the  vein  with  the  surface 
ground  allowed  by  law.  By  figures  placed  opposite  their 
respective  names,  as  signed  to  the  notice  of  location,  they 
indicated  the  number  of  undivided  feet  that  each  was  to 
own.  Leonard's  share  was  seven  hundred  and  fifty  feet. 
The  rest  was  divided  among  his  four  co-locators,  two  of 
whom  at  least  were  citizens.  Suppose,  then,  Leonard  was 
not  capable  of  making  a  location,  how  does  that  fact  render 
the  ^hole  claim  void?  It  is  said  that  Leonard's  claim  was 
a  fraud  upon  the  law.  But,  admitting  his  claim  to  have 
been  fraudulent,  there  is  not  a  particle  of  evidence  tending 
to  show  that  his  co-locators  were  aware  of  his  disability,  or 
that  they  were  colluding  with  him  in  his  attempted  fraud. 
They  certainly  were  not  guilty,  and  it  would  be  a  harsh 
rule  indeed  to  make  them  suffer  for  the  fraud  of  Leonard, 
merely  because  they  were  willing  to  admit  him  to  a  share 
in  a  location  which  they  might  have  taken  to  themselves 
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alone.  The  law  in  such  cases  will  be  sufficiently  vindicated 
by  lioldiDg  tbut  the  alien's  claim  is  void.  And  this  course 
will  Dot  lead  to  the  difficulties  apprehended  bj  counsel  for 
respondent.  It  is  not  necessary  to  decide  what  would  be-* 
come  of  bis  claim.  It  might  be  open  to  location  by  a 
stranger,  or  it  might  have  to  be  distributed  among  the 
qualified  owners.  Counsel  for  respondent  think  it  would 
have  to  be  distributed  among  the  qualified  owners  unless 
the  whole  claim  is  held  void,  and,  assuming  that  there  is  no 
rale  of  law  by  which  such  distribution  could  be  made,  they 
argue  that  the  only  alteruative  is  to  declare  the  claims  of 
all  the  locators  void.  We  think,  however,  that  there  would 
be  no  greater  difficulty  in  making  the  distribution,  if  it  had 
to  be  made,  than  there  would  be  in  the  case  provided  for 
in  the  mining  law  where  one  of  several  co-owners  refuses  to 
contribute  his  share  of  the  work  necessary  to  preserve  the 
claim. 

The  court  erred,  therefore,  in  excluding  the  conveyances 
from  the  locators  of  the  Leonard  claidn;  first,  because  the 
evidence  would  have  warranted  the  jury  in  finding  that 
Leonard  was  a  citizen;  second,  because  he  declared  his  in- 
tention to  become  a  citizen  before  he  conveyed  to  defendant, 
and  it  was  a  question  for  the  jury  to  decide  whether  at  the 
time  he  thus  became  qualified  to  hold  a  mining  claim 
plaintiff  or  its  grantors  had  acquired  auy  adverse  rights; 
third,  because  if  Leonard  had  no  title  to  convey,  his  co- 
locators  did  have  an  undivided  interest  in  the  location  at 
least,  if  not  the  whole  of  it,  and  did  convey  to  the  defendant. 

For  this  error  the  judgment  must  be  reversed  and  the 
case  remanded  for  a  new  trial.  But  the  court  also  erred  in 
deciding  another  important  question,  which  must  arjse  at 
the  next  trial,  and  which  ought,  therefore,  to  be  noticed  in 
this  opinion. 

There  was  testimony  going  to  show  that  when  the  Golden 
Fleece  was  originally  located  the  vein  was  supposed  to  run 
northwest  and  southeast,  and  that  the  surface-claim  was  so 
marked  out  on  the  ground;  that  subsequently  and  long  after 
the  Leonard  claim  had  been  located,  according  to  its  pres- 
ent boundaries,  and  even  after  the  official  survey  made  for 
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the  purpose  of  the  application  for  a  patent,  the  plaintiff, 
discovering  that  the  vein  ran  northeast  and  southwest, 
swung  its  claim  around  almost  at  right  angles  to  its  former 
position,  had  a  new  survey  made  and  planted  its  present 
boundary  stakes  so  as,  for  the  first  time,  to  include  any  por- 
tion of  surface-ground  in  dispute.  In  view  of  this  testi- 
mony the  defendant  asked  several  instructions,  which  were 
refused,  to  the  effect  that  the  plaintiff  was  Lound  by  its 
original  marking  of  boundaries  in  favor  of  a  subsequent 
locator. 

Counsel  for  respondent  justify  the  refusal  of  these  in- 
structions on  the  ground  that  its  location  was  of  the  vein, 
as  the  principal  thing,  and  of  the  surface  as  a  mere  incident 
thereto,  and  that  when  the  mistake  in  the  direction  of  the 
vein  was  discovered,  it  had  a  right  to  change  the  lines  of 
its  surface  claim,  even  though  by  so  doing  it  encroached 
upon  the  claim  of  a  subsequent  locator.  Undoubtedly, 
this  was  the  law  as  applied  to  locations  made  under  tbe 
miners'  rules  formerly  in  force.  Under  those  rules  a  loca- 
tion could  be  made,  and  commonly  was  made,  by  posting  a 
notice  in  reasonable  proximity  to  the  point  at  which  a  lode 
was  discovered  or  exposed,  stating  that  the  undersigned 
claimed  so  many  feet  of  the  vein  extending  so  far,  and  in 
such  direction  or  directions  from  the  discovery  point,  to- 
gether with  the  amount  of  adjacent  surface  ground  allowed 
by  tbe  rules  of  the  district.  This  notice,  so  posted,  had 
the  effect,  under  tbe  rules,  of  holding  the  ground  described 
a  certain  length  of  time — commonly  ten  days — after  wLicli 
it  was  necessary  to  have  the  notice  recorded  by  the  district 
recorder  in  order  to  keep  the  claim  good,  and  to  follow  up 
the  record  by  doing  a  certain  amount  of  work  every  month 
or  every  year.  This  was  substantially  the  mining  law  of 
the  Pacific  Coast  for  the  location,  recording  and  holding  of 
claims;  and  a  compliance  with  these  rules  stood  in  the  place 
of  actual  possession  within  defined  boundaries  and  was  al- 
lowed the  same  effect.  The  claim  was  defined  by  the  terms 
of  tbe  notice  and  not  by  posts  and  monuments  erected  on 
the  surface  of  the  earth.  The  notice  claimed  so  many  feet 
of  the  vein  with  the  adjacent  surface.     If  subsequent  de- 
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Telopments  demonstrated  that  the  course  or  strike  of  the 
vein  differed  from  that  mentioned  in  the  notice,  the  locator 
was  still  allowed  to  follow  the  vein  to  the  extent  claimed, 
because  there  was  no  difficulty  in  reconciling  the  descrip- 
tion in  the  notice  with  the  deflection  in  the  vein  from  its 
apparent  course  at  the  discovery  point,  and  because  the 
claim  in  fact  was  of  so  much  of  the  vein  wherever  it  might 
run.  As  the  surface  ground  allowed  by  the  miners'  rules 
was  a  mere  incident  to  the  vein  and  was  to  be  adjacent  to 
it,  and  was  never  marked  by  posts  or  monuments  any  more 
than  the  vein  itself,  it  followed,  as  a  matter  of  course,  that 
when  the  true  course  of  the  vein  was  discovered  the  surface 
ground  was  located  in  conformity  to  it. 

In  this  case,  however,  the  plaintiff  does  not  base  his  claim 
on  compliance  with  any  mining  rules.  It  has  proved  noth- 
ing more  than  an  actual  possession  of  its  claim,  or,  at  most, 
a  substantial  compliance  with  the  United  States  Ir.w  in 
marking  out  a  surface  claim  and  working  on  the  lode  within 
its  boundaries.  Under  that  law  it  cannot  be  doubted  that 
it  is  bound  by  the  lines  of  its  surface  claim  in  favor  of  a 
subsequent  locator.  It  is  true  that  the  vein  is  the  principal 
thlug  and  the  surface  is  but  an  incident  thereto;  but  it  is 
also  true  that  the  mining  law  has  provided  no  means  of 
locating  a  vein  except  by  defining  a  surface  claim,  including 
the  croppings  or  point  at  which  the  vein  is  exposed,  and 
the  part  of  the  vein  located  is  determined  by  reference  to 
the  lines  of  the  surface  claim.  Those  lines  are  flxed  by  the 
monuments  on  the  ground,  and  they  cannot  be  changed  so 
as  to  inferfere  with  other  claims  subsequently  located. 

We  wish  to  be  clearly  understood  as  giving  a  construc- 
tion to  the  law  of  congress,  standing  alone  and  unaided  by 
any  local  rules.  Under  the  law  miners  are  allowed  to  make 
rules  in  regard  to  the  location  and  recording  of  claims;  and 
it  would  seem  to  have  been  the  intention  of  congress  to  sanc- 
tion some  such  rules  as  formerly  prevailed  on  this  coast, 
under  which  the  posting  of  a  notice  would  hold  a  claim  on  the 
vein  a  reasonable  time,  during  which  the  locator  might 
make  a  survey  of  the  location  point  with  reference  to  nat- 
ural objects  or  permanent  monuments  in  the  neighborhood. 
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He  could  then  append  a  sufficient  description  of  the  locus 
of  his  claim  when  he  had  it  recorded,  and  the  record  might 
then  be  allowed  to  hold  the  claim  for^a  further  reasonable 
time,  until  the  vein  was  so  far  developed  as  to  admit  of  a 
correct  establishment  of  the  surface  lines.  This  would  seem 
to  be  a  more  reasonable  view  of  the  meaning  of  that  pro- 
vision of  the  law  allowing  miners  to  make  supplementaiy 
rules  than  that  taken  by  the  commissioner  of  the  land-office. 
(See  his  instructions  to  surveyors,  etc.,  dated  February  1, 
1877.)  He  appears  to  think  that  no  regulation  of  the  min- 
ers can  dispense  with  the  marking  of  the  boundaries  of  the 
surface  claim  as  the  very  first  step  toward  a  location.  If 
this  is  so,  it  is  difficult  to  see  what  office  a  notice  of  location 
and  the  recording  of  it  have  to  perform.  The  requirements 
of  the  law  as  to  what  the  record  shall  show  are  evidently 
designed  to  fix  the  locus  of  the  claim,  in  order  to  prevent 
floatiug.  But  the  monuments  defining  the  claim  on  the 
ground  answer  this  purpose  better  than  the  record,  and  if 
they  are  to  be  erected  in  the  beginning,  there  can  be  but 
little  use  ever  to  make  a  record;  and,  in  fact,  it  is  not  made 
obligatory  by  the  law,  as  we  have  shown  in  another  connec- 
tion. 

These  questions,  however,  in  regard  to  what  rules  the 
miners  may  make,  are  not  involved  in  this  case,  and  are  not 
decided.  What  has  been  said  in  regard  to  the  matter  has 
been  said  only  for  the  purpose  of  avoiding  any  misunder- 
standing of  the  points  that  are  decided.  All  that  is  decided 
in  respect  to  tliis  last  assignment  of  error  is,  that  under  the 
law  of  congress,  unaided  by  any  supplementary  miners' 
mles,  there  is  no  way  of  locating  a  quartz  vein  except  by 
marking  out  surface-lines,  and  that  when  these  lines  have 
been  marked  they  cannot  be  changed  so  as  to  take  ijngrouDd 
that  has  been  located  by  others  prior  to  such  attempted 
change. 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded. 

Hawley,  C.  J.,  concurring: 

I  concur  in  the  judgment  of  reversal,  upon  the  grounds 
stated  in  the  opinion  of  the  court. 
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As  to  the  last  point  discussed  in  the  opinion,  I  agree  that 
the  original  locator  cannot  swing  his  surface  location  so  as 
to  claim  any  other  surface-ground.  He  is,  so  far  as  the  sur- 
face-ground is  concerned,  bound  by  the  lines  designated 
upon  the  surface.  (U.  S.  Mining  Laws,  sec.  2322.)  But  I 
do  not  believe  that  under  what  seems  to  me  to  be  a  fair  and 
reasonable  construction  of  section  2322,  it  was  the  inten- 
tion of  congress,  by  the  passage  of  the  mining  laws,  to  pro- 
hibit the  first  locator  of  a  quartz  lode  from  following  his 
vein,  with  all  its  dips,  spurs,  angles  and  variations,  along 
its  course,  to  the  full  number  of  feet  expressed  in  the  no- 
tice of  location,  not  exceeding  fifteen  hundred  feet  and  not 
extending  "through  the  end  lines  of  his  location,"  in  what- 
ever direction  it  runs,  irrespective  of  the  vertical  side  lines 
of  the  surface  boundaries.  Althougli  the  question  as  to  the 
right  of  a  party  thus  to  follow  his  lode  is  not  directly  de- 
nied in  the  opinion;  yet  I  do  not  desire  to  indorse  any  of 
the  reasoning  of  the  court,  which  would  seem,  even  by  in- 
ference, to  be  at  variance  with  the  views  I  have  expressed. 
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Contempt — "When  Appeal  Liks. — An  order  adjudging  garnishees  to  be  in  con- 
tempt of  court  for  failiug  to  pay  over  money,  is  in  the  nature  of  a  ciyil 
process,  and  is,  under  the  principles  decided  in  Phillips  v.  Welch  { 11 
Nev.  190),  on  appealable  order. 

Pboceedinos  Supplekkktaby  to  Execution— Statutes  Conbtkued. — ^In  pro- 
ceedings supplementary  to  execution  the  judgment  creditor  can,  in  a 
summary  manner,  compel  the  disclosure  of  any  property  belonging  to 
the  judgment  debtor  in  the  hands,  or  under  the  control  of  any  other  per- 
son, and  of  any  indebtedness  due  to  the  judgment  debtor. 

Idem.— The  judge  or  referee  can  only  order  property  to  be  applied  to  the 
satisfaction  of  the  judgment  vfhen  the  debtor's  title  thereto  is  clear  and 
nndisputed. 

Ideh. — If  there  is  any  dispute  as  to  the  ownership  of  the  property,  or  if  the 
person  proceeded  against,  in  good  fniLh,  denies  the  debt,  neither  the 
judge  or  referee  has  any  power  or  authority  to  decide  the  disputed 
question  and  order  the  properly  delivered,  or  money  adjudged  to  be  due 
to  be  paid  over,  in  satisfaction  of  the  judgment. 

InEic. — If  the  debt  is  denied  the  only  course  for  the  plaintiff  to  pursue  is  to 
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apply  for  an  order  forbidding  any  transfer  or  other  dispoflition  of  the 
debt,  and  for  an  order  authorizing  the  commencement  of  an  action  iu 
the  proper  court  for  the  recoveiy  of  the  debt  as  provided  in  section  24G 
of  the  civil  practice  act. 

Appeal  from  the  Districfc  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Boardman  &  Varian,  for  Appellants : 

The  liability  of  a  garnishee  fixed  by  section  130  of  the 
practice  act,  under  our  practice  must  be  finally  concluded 
by  judgment  in  suit  brought  for  the  purpose.  The  practice 
of  concluding  the  garnishee  by  judgment  in  the  original 
suit  does  not  prevail  in  this  state.  On  question  of  denial 
and  conflicting  claims,  see  11  Ohio  St.  11,  324;  7  Robert- 
son, 64;  17  N.  T.  482;  40  Barb.  242;  5  How.  448;  9  How. 
100;  12  How.  309;  13  How.  137;  21  How.  20;  3  Daly,  377; 
4  Bosw.  683.  On  right  to  imprison  for  failure  to  pay  over 
money,  see  6  Ohio  St.  260;  47  N.  T.  372. 

Thomas  E.  Haydon,  for  Bespondent: 

I.  In  proceedings  supplementary  to  execution,  the  powers 
of  the  judge  and  those  of  the  referee  are  co-extensive,  see 
sees.  241,  245,  246,  except  the  referee  cannot  punish  for 
contempt,  sec.  247.  And  the  order  made  by  the  referee 
is  res  ad  judicata.  {McCullovgh  v.  Clarke  41  Cal.  298.)  The 
referee  is  not  bound  to  take  the  ipse  dixit  of  the  garnishee, 
that  he  does  not  owe,  or  that  he  denies  the  debt;  he  ex- 
amines witnesses  and  determines  such  issues  for  himself  on 
all  the  evidence.  (Parker  v.  Pa^je,  38  Cal.  522;  41  Cal. 
298,  supra,)  The  order  of  the  referee  when  made  is  an 
adjudication  of  the  subject,  is  a  finality,  is  appealable,  and 
needs  no  action  of  the  court  to  vitalize  it.  (McCnllough  v. 
Clark,  41  Cal.  298;  Figcj  v.  Snook,  9  Ind.  202;  Mason  v. 
Weston,  29  Ind.  561;  Driggs  v.  IVilliams,  15  Abb.  N.  Y.  477; 
In  Be  Bemington,  7  Wis.  643;  Gould  v.  ToiTance,  19  How. 
Pr.  560.)  The  order  of  the  referee  being  appealable, 
appellant  should,  if  he  desired  to  have  the  court  review  the 
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evidence,  have  filed  a  statement  within  twenty  days  after 
the  entry  of  the  order  of  the  referee,  containing  the  evidence 
and  also  the  findings.  (Sec.  332  Pr.  Act;  Bowker  v.  Good- 
win, 9  Nev.  135;  8  Cal.  322;  11  Id.  132;  12  Id.  412;  30  Id. 
218;  15  Id.  313.)  The  order  of  the  court  overruling  Mar- 
ker &  Co.'s  motion  to  set  aside  the  order  of  the  referee  was 
not  an  appealable  order.  Hence  everything  in  the  state- 
ment in  reference  to  such  motion  to  vacate  was,  and  is, 
immaterial.  (Allender  v.  Fritts,  24  Cal.  447;  Henly  v.  Haai- 
ingSy  3  Id.  341;  Steams  v.  Mai^in,  3  Id.  376.) 

II.  Proceedings  supplementaiy  to  execution  are  tanta- 
mount to  a  creditor's  bill — a  suit  in  equity  in  which  the 
right  of  trial  by  jury  does  not  exist. 

By  the  Court,  Hawley,  C.  J.: 

Appellants  were  brought  into  court  in  the  above  entitled 
suit  under  the  provisions  of  section  243  of  the  civil  prac- 
tice act,  relating  to  proceedings  supplementary  to  execution. 
The  district  court  appointed  a  referee,  with  full  power  to 
hear  and  determine  all  questions  arising  upon  the  examina- 
tion of  the  parties,  and  to  make  all  due  and  proper  order 
therein,  etc. 

On  the  twelfth  day  of  December,  1876,  the  referee  made 
an  order  requiring  P.  N.  Marker  &  Co.  to  pay  over  to  the 
sheriflf  the  sum  of  six  hundred  and  sixty-nine  dollars  and 
eleven  cents  in  satisfaction  of  the  judgment  recovered  by 
the  respondent  Hagerman,  against  the  defendant,  TongLee. 
On  the  twentieth  day  of  Ja'nuary,  1877,  the  court  overruled 
appellant's  motion  to  set  aside  said  order  of  the  referee. 
On  the  thirtieth  day  of  January  the  court  made  an  order 
that  said  P.  N.  Marker  and  John  Marker  (P.  N.  Marker  & 
Co.)  pay  over  the  amount  ordered  by  the  referee  within  two 
days,  **and  unless  they  so  pay  then  that  they  stand  com- 
mitted and  be  imprisoned  in  the  county  jail  of  Washoe  county 
until  they,  or  either  of  them,  shall  pay  said  sum  and  the 
costs  of  the  proceedings  for  contempt." 

This  appeal  is  taken  from  each  of  these  orders.  The  no- 
tice of  appeal  was  filed  January  30,  1877,  and  the  statement 
on  appeal  was  filed  on  the  second  day  of  February,  1877. 
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The  order  made  by  the  referee  was  an  appealable  order. 
(McCullougJiY.  Clarhy  41  Cal.  299,)  and  the  statement  on  ap- 
peal not  having  been  filed  within  twenty  days  after  the  order 
was  made,  as  required  by  section  332  of  the  civil  practice 
act,  cannot  be  considered  on  the  appeal  from  that  order. 

The  order  of  the  court  adjudging  appellants  to  be  in  con- 
tempt upon  failure  to  pay  over  the  money,  is  in  the  nature 
of  a  civil  process,  and  is,  under  the  principles  decided  in 
Phillips  V.  Welch ,  11  Nev.  190,  an  appealable  order.  (See 
also  Forbes  v.  Willard,  54  Barb.  520.) 

The  statement  on  appeal,  therefore,  in  so  far  as  it  relates 
to  the  last  order,  is  properly  before  us  for  consideration. 
From  this  statement  it  appears,  among  other  things,  that 
when  P.  N.  Marker  was  garnisheed  he  made  "a  written 
statement  to  the  effect  that  there  was  no  sum  due  froia  him  to 
the  said  Tong  Lee,  but  that  he  had  a  contract  for  cutting 
wood  with  Tong  Lee;  that  the  same  was  not  then  com- 
pleted; that  no  sum  was  then  due  thereon,  but  that  when 
the  same  is  completed  there  may  be  some  sum  due  him,  bnt 
what  amount  he  was  tljen  unable  to  state."  Subsequently, 
P,  N.  Marker  &  Co.,  in  answer  to  the  order  compelling 
them  to  show  cause  why  they  should  not  pay  over  the 
money  or  in  default  be  committed  for  contempt,  allege  that 
they  at  all  times  denied,  and  still  do  deny,  **  any  indebted- 
ness due  or  owing  ^  *  *  to  the  said  Tong  Lee."  They 
also  allege  **  that  it  is  not  in  the  power  of  said  copartner- 
ship to  at  present  comply  with  the  order  of  the  referee." 

These  statements  seem  to  have  been  made  in  good  faith; 
at  least  there  is  no  finding  to  the  contrary.  The  question 
presented  by  the  record  necessarily  involves  a  construction 
of  sections  243,  245,  246  and  247  of  the  statute  relating  to 
proceedings  supplementary  to  execution. 

Under  these  proceedings  the  judgment  creditor  can,  in  a 
summary  manner,  compel  the  disclosure  of  any  property 
belonging  to  the  judgment  debtor  in  the  hands  or  under 
the  control  of  any  other  person,  and  of  any  indebtedness 
due  to  the  judgment  debtor,  and  for  this  purpose  great  lati- 
tude is  usually  allowed  in  the  examination.  The  creditor  is 
always  entitled  to  prosecute  the  inquiry  to  such  an  extent 
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as  to  enable  him  to  ascertain  the  true  condition  of  the  prop- 
erty and  business  affairs  of  the  judgment  debtor.  {McCul" 
biigh  V.  Clark,  supra.) 

But  we  do  not  think  that  the  statute  authorizes  the  court 
or  referee  to  make  an  order  requiring  any  person  whom  the 
creditor  claims  is  indebted  to  the  judgment  debtor  to  pay 
over  money  in  satisfaction  of  the  judgment,  unless  such 
pei*son  admits  the  indebtedness  and  acknowledges  the  pos- 
session or  control  of  the  amount  due,  or  these  faces  are 
established  by  clear  and  indisputable  evidence.  When  the 
affidavit  provided  for  in  section  243  is  filed  the  foundation 
is  laid  to  commence  the  inquiry  whether  the  person  or  cor- 
poration has  any  property  which  can  be  applied  1o  the  satis- 
faction of  the  judgment.  {Ilathaioay  v.  Bradyy  26  Cal.  589; 
Eilgarton  &  Wilcox  v.  Hanna  et  aL,  11  Ohio  St.  323.) 

The  provision  as  to  "property  of  the  judgment-debtor," 
"or  due  to  the  judgment-debtor,"  in  section  245,  gives  au- 
thority to  the  judge  or  referee  to  order  any  person  who  has 
possession  of  goods,  specific  money,  or  other  property  be-. 
loDging  to  the  judgment-debtor,  or  due  to  him,  to  deliver 
or  pay  over  the  same,  *'  to  be  applied  to  the  satisfaction  of 
the  judgment."  {Union  Bank  of  liochester  \.  Union  Bank  of 
Saudiishj,  6  Ohio  St.  261;  Edgarton  &  Willcox  v.  Hanna  et 
aL,  sitpi-a;   West  Side  Bank  v.  Pugstey,  4n  N.  T.  374.) 

But  **if  it  appears  that  a  person  or  corporation  alleged 
to  have  property  of  the  judgment-debtor,  or  indebted  to 
him,  claims  an  interest  in  the  property  adverse  to  him,  or 
denies  the  debt,  the  court  or  judge  may  authorize,  by  an 
order  made  to  that  effect,  the  judgment-creditor  to  institute 
an  action  against  such  person  or  corporation  for  the  recov- 
ery of  such  interest  or  debt;  and  the  court  and  judge  may, 
by  order,  forbid  a  transfer  or  other  disposition  of  such  in- 
terest or  debt  until  an  action  can  be  commenced  and  prose- 
cuted to  judgment."  (Section  246.)  If  any  person  disobeys 
an  order  of  the  referee  properly  made  in  the  proceedings, 
'*  he  may  be  punished  by  the  court  or  judge  ordering  the 
reference  for  a  contempt."  (Section  247.) 

When  these  various  sections  are  considered  together,  it 
seems  perfectly  plain  that  the  judge  or  referee  can  only  order 
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property  to  be  applied  to  the  satisfaction  of  the  juclgraent 
when  the  debtor's  title  thereto  is  clear  and  undisputed.  If 
the  plaintiflF  only  claims,  as  in  this  case,  that  the  person  un- 
der examination  is  indebted  to  the  judgment-debtor,  then 
the  judge  or  referee  can  only  order  such  person  to  pay  over 
the  money  when  such  person  admits  the  indebtedness,  and 
acknowledges  his  ability  to  pay  the  amount  dae,  or  these 
facts  are  established  by  other  equally  clear  and  indisputable 
evidence. 

If  there  is  any  dispute  as  to  the  ownership  of  the  prop- 
erty, or  if  the  person  proceeded  against  in  good  faith  denies 
the  debt,  neither  the  judge  nor  the  referee  has  any  power 
or  authority  whatever,  in  these  proceedings,  to  decide  the 
disputed  question  and  order  the  property  delivered,  or 
money  adjudged  to  be  due  to  be  paid  over  in  satisfaction  of 
the  judgment. 

In  this  proceeding,  the  debt  having  been  denied,  the  only 
course  for  the  plaintiff  to  have  pursued,  if  he  desired  to 
contest  the  matter,  was  to  apply  for  an  order  forbidding 
any  transfer  or  other  disposition  of  the  debt,  and  also  for 
an  order  authorizing  the  commencement  of  an  action  in  the 
proper  court  *' for  the  recovery  of  such  *  *  *  debt, ''as 
provided  in  section  246.  {Rodman  v.  Henry,  17  N.  T.  484; 
Parker  v.  Page,  38  Cal.  526;  Stewart  v.  Foster,  1  Hilton, 
508;  Barnard  v.  Kohhe,  3  Daly,  377;  Alexander  v.  Richard' 
son,  7  Eobt.  64;  Crounse  v.  Whipple,  34  How.  Pr.  335;  Beeh 
V.  Kenyon,  3  Hun.  74;  West  Side  Bank  v.  Pvgslcy,  sup'a: 
Hathaway  v.  Brady,  26  Cal.  593;  and  other  authorities 
cited  in  appellants'  brief.) 

The  order  made  on  the  thirtieth  of  January,  is  clearly 
erroneous,  and  must  be  reversed. 

It  is  claimed  by  lespondent's  counsel  that  there  is  nothing 
in  the  record  to  show  that  appellants  denied  the  debt  at  the 
time  the  referee  made  the  order  requiring  them  to  pay  over 
the  money,  and  he  thereupon  argues  that  this  order  wtis 
properly  made,  and  that  it  ought  not  to  be  disturbed.  It 
it  affirmatively  appeared  from  the  order  that  Marker  &  Co. 
at  that  time  admitted  the  indebtedness,  and  acknowledged 
their  ability  to  pay  it,  the  position  of  counsel  would  be  cor- 
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recfc.  (Beebe  et  al.  v.  Kenyon,  3  Hun.  73.)  But  the  order 
does  Dot,  upon  its  face,  contain  any  such  statement.  It  not 
only  fails  to  state  the  facts  necessary  to  sustain  it,  but  it 
affirmatively  states  facts  which  show  that  the  referee  had 
DO  authority  in  the  premises  to  make  any  such  order. 

It  appears  from  the  order  that  the  referee,  "from  the 
pleadings,  files  and  record  of  said  cause,  and  from  the  tes- 
timony and  documentary  evidence  presented"  upon  the  ex- 
amination, adjudicated  upon  and  determined  the  disputed 
question  as  to  the  indebtedness.  This  being  true,  the  order 
shows  upon  its  face  that  it  is  absolutely  null  and  void. 
(People  ex  rd.  Williams  v.  Hulburt,  5  How.  Pr.  448.) 

The  orders  appealed  from  are  reversed,  and  cause  re- 
manded for  further  proceedings. 


[No.  848.] 

THE  STATE   OF  NEVADA,    Eespondent,   v.  CLAEK 

COWELL,  Appellant. 

BuBOLAST — Intent. — In  order  to  constitute  the  crime  of  burglary  it  Ih  just 
as  essential  to  prove  the  intent  as  it  is  to  prove  the  entry. 

Idem — HEXiEVANcr  of  Tebtzmonz. — To  make  testimony  relevant  it  is  not 
necessary  that  it  should  be  essential;  although  cnmnlative  and  siiper- 
ogatory  it  may  be  received. 

Idem — Pbkvious  Aobeemknt  to  Commit  Bobbebt. — Defendants  were  jointly 
indicted  for  the  crime  of  burglary  in  entering  the  dwelling-house  of  one 
Alderson  with  intent  to  steal.  Upon  the  trial  one  of  the  defendants,  on 
behalf  of  the  state,  was  allowed  to  testify  that  a  few  days  before  the 
commission  of  the  burglary,  he  and  the  other  defendants  agreed  to  com- 
mit a  robbery  on  the  person  of  said  Alderson;  that  they  did  not  rob  him 
because  the  witness  said  he  had  nothing  to  be  robbed  of;  that  the  other 
defendants  were  watching  Alderson  on  the  street  for  that  purpose:  Ueldt 
admissible  and  relevant,  as  it  tended  to  prove  the  intent  of  defendants 
at  the  time  of  the  entry  into  the  dwelling-house. 

Appeal  from  the  District  Court  of   the  Sixth  Judicial 
District,  Eureka  County. 
The  facts  are  stated  in  the  opinion  of  the  coart. 

Crittenden  Thornton,  for  Appellant: 

I.  The  admission  of  Winnie's  testimony  was  erroneous  in 
any  view  of  the  case,  and  is  unsupported  by  reason,  argu- 
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ment  or  authority.     The  ruling  of  the  court  transgressed 
the  first  of  the  four  cardinal  principles  which  govern  the 
production  of  evidence  in  all  courts  of  justice,  either  civil 
or  criminal.     (1  Green.  Ev.  sec.  51-53;  Boscoe  Crim.  Ev. 
83,  and  cases  cited;  People  v.  JoneSy  31  Cal.  571;  State  v. 
Hvff,  11  Nev.  17;  People  v.  Barnes,  48  Cal.  551.)    The  ex- 
ceptions to  the  general  rule  may  be  classed  under  four  gen- 
eral heads:   First.  Evidence  of  facts  constituting  the  res 
gesloe,  concurrent  in  point  of  time  with,  and  explanatory  of 
the  fact  alleged  or  the  offense  charged;    Second.  Evidence 
of  repeated  offenses  of  a  similar  character  to  show  the  ani- 
mus or  sdemte  of  a  specific  crime,  as,  exempli  gratia  a  pre- 
vious recent  threat  or  assault  in  a  prosecution  for  murder, 
or  several  utterings  of  counterfeit  bills  to  show  guilty  knowl- 
edge of  their  spuriousness.     Where  a  conspiracy  is  proven, 
evidence  of  separate  acts  of  the  conspirators  which  may  tend 
to  prove  the  common  intent  toward  the  desired  end;  Fourth. 
Where  the  specific  act  proven  is  but  an  element  or  ingre- 
dient of  crime  on  trial,  or  a  step  towards  its  successful  per- 
petration.    The  facts  concerning  the  conspiracy  to  rob  Al- 
derson,  as  detailed  by  Winnie,  were  not  a  part  of  the  res 
gestae.     They  were  not  contemporaneous  in  point  of  time; 
they  were  not  performed  in  the  accomplishment  of  a  pur- 
pose or  design  to  break  into  Alderson's  house;  the  intent 
to  rob  was  formed,  acted  upon,  and  abandoned  forever  in  a 
single  day;  not  a  single  step  in  the  conspiracy  to  rob  ad- 
vanced the  scheme  to  plunder  Alderson's  house  in  any  man- 
ner.    If  it  had  been  shown  that  the  defendants,  by  their 
contemplated  assault  upon  Alderson,  had  intended  to  pro- 
cure a  key  as  the  means  of  entrance  to  his  dwelling,  or  to 
disable  him  by  taking  away  his  weapons,  or  breaking  his 
limbs,  from  successfully  resisting  their  contemplated  raid 
upon  his  house,  the  testimony  would  have  been  entirely 
proper.     (Slate  v.  Ferguson,  9  Nev.  119;  Enos  v.  luitle,  3 
Conn.  250;  State  v.  Ah  Loi,  5  Nev.  100.)     But  it  has  never 
been  decided  that  an  act  done  by  a  conspirator  in  pursuance 
of  one  purpose  could  be  given  in  proof  of  an  intent  to  effect 
another.     The  crime  of  burglary  is  based  upon  a  specific 
action  done  with  a  fixed  and  definite  intent.     A  general  pur« 
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pose  to  defraud  or  a  general  dislike,  or  personal  enmity, 
toward  the  person  whose  dwelling  is  broken  open,  is  not 
within  the  statute.  There  must  be  the  intent  to  steal  or 
commit  one  of  the  other  felonies  named  in  the  statute. 
Any  other  intent  or  purpose  which  falls  short  of  complete 
perpetration  is  apart  from  the  issue.  The  intent  to  steal, 
which  is  an  indispensable  ingredient  of  the  crime  of  bur- 
glary, is  suflSciently  proven  by  the  act  of  theft.  The  sole 
iiiteut  which  the  law  punishes,  namely,  to  steal  after  en- 
trance is  sufficiently  proven  by  stealing  in  fact. 

II.  A  specific  crime  of  the  same  class  or  of  any  other  class 
can  only  be  relevant  where  the  former  is  but  a  link  in  the 
chain  to  the  latter,  or  where  both  constitute  a  single  trans- 
action. (Shaffner  v.  Comnu)ntceaUh,  72  Pa.  60;  Brown 
V.  ComTnonwealih,  73  Pa.  321;  Rex  v.  Mis,  6  B.  &  C.  147; 
Rex  V.  Long,  6  0.  &  P.  179;  Heg  v.  Bleasdale,  2  C.  &  K. 
765.)  In  law  and  in  fact  a  conspiracy  to  break  into  a  man's 
hoase  is  separate  and  distinct  from  a  conspiracy  to  rob  him 
on  the  highway. 

John  R.  Kittrdl,  Attorney-General,  for  Bespondent: 

There  was  no  error  in  permitting  the  testimony  contained 
in  tbe  record  concerning  the  antecedent  attempt  to  rob  wit- 
ness Alderson.  It  tended  simply  to  corroborate  the  testi- 
mony given  by  the  accomplice  Winnie,  on  the  trial  of  ap- 
pellant, and  was  really  a  part  of  the  transaction. 

The  testimony  tended  to  show  that  the  several  defendants 
had  been  in  league  to  plunder  or  to  rob  Alderson,  and  that 
the  original  design  to  rob  him  on  the  highway  culminated 
in  the  commission  of  the  crime  of  burglary,  for  which  the 
appellant  was  convicted. 

By  the  Court,  Leonard,  J. : 

Defendants  were  jointly  indicted  for  the  crime  of  bur- 
glary in  entering  the  dwelling-house  of  J.  H.  Alderson,  in 
the  town  of  Eureka,  in  the  night-time  of  the  third  day  of 
March,  1877,  with  the  intent  then  and  there  to  steal  the 
goods  and  chattels  of  said  Alderson.  Cowell  and  Winnie 
were  convicted  and  sentenced.     Cowell  appeals  from  the 


340  State  of  Nevada  v.  Cowell.  [Sup.  Ct. 

Opiniou  of  the  (Jourt — Leonard,  J. 

judgment  and  tbe  order  overruling  his  motion  for  a  new 
trial.  A  portion  only  of  the  testimony  is  contained  in  the 
transcript.  On  the  trial  defendant  Winnie  testified  on  be- 
half of  the  state  us  follows: 

"The  defendants,  Cowell,  Oraham  and  myself,  broke 
into  the  dwelling-house  of  Alderson  and  took  away  the 
goods  of  Alderson,  on  or  about  the  time  mentioned  in  the 
indictment.  Before  that  time  Oraham,  Cowell  and  myself 
had  a  number  of  conversations  in  reference  to  the  robbery 
of  Alderson's  house.  On  one  evening ,  in  one  of  these  conve)'- 
sations,  a  few  days  before  the  commission  of  f  he  burglary  alleged 
in  the  indictment,  I,  Cowell  and  Graham  agreed  to  commit  a 
robbery  on  the  person  of  J.  H.  Alderson,  on  a  public  street  in 
Eureha,  as  Alderson  loas  returning  home.  We  did  not  rob  hinij 
because  I  told  them  he  had  nothing  to  be  robbed  of  that  nigld, 
Coiuell  and  Graham  wei^e  watching  Alderson  on  the  street  for 
that  pnrpose,^^ 

Counsel  for  defendants  objected  to  this  testimony  on  the 
ground  that  it  was  immaterial  and  irrelevant  to  the  issue 
pending,  and  prejudicial  to  the  defendants,  and  calculated 
to  prejudice  the  jury  against  defendant  Cowell;  and  after 
such  testimony  was  given  counsel  for  defendant  Cowell 
moved  to  strike  it  out. 

The  court  overruled  appellant's  objection  and  denied  his 
motion  to  strike  out.  Exceptions  were  taken  to  the  rulings 
of  the  court.  J.  H.  Alderson  and  James  Sias  testified 
to  facts  tending  to  corroborate  the  testimony  of  de- 
fendant Winnie  in  regard  to  the  commission  of  the  alleged 
burglary  by  defendants;  and  a  letter  was  introduced  in  evi- 
dence by  defendant  Cowell,  tending  to  show  his  connection 
with  the  burglary  mentioned  in  the  indictment.  The  record 
shows  that  appellant  objected  to  all  the  testimony  of  Win- 
nie, quoted  above,  and  that  he  moved  to  strike  it  all  oat. 
The  portion  not  italicised  is  certainly  not  open  to  the  ob- 
jections made.  Surely,  that  part  is  material  and  relevant 
to  the  issue.  There  is  more  doubt  as  to  the  italicised  por- 
tion; but  we  are  of  the  opinion,  under  all  the  circumstances 
of  the  case,  that  the  court  did  not  err  in  its  rulings.  It  was 
the  province  of  the  jury  to  judge  of  the  weight  and  value 
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of  Winnie's  testimony,  and  of  the  court  to  decide  as  to  its 
materiality  and  relevancy.  The  jury  found  the  portion  true 
which  directly  appertained  to  the  crime  charged,  and  there 
is  nothing  in  the  record  which  in  any  manner  contradicts 
the  italicised  parts.  The  court  admitted  the  testimony 
against  the  objection  of  counsel  for  appellant,  and  refused 
to  strike  it  out,  as  stated  above.  The  action  of  the  court 
in  this  regard  is  the  only  error  urged  or  claimed  by  appel- 
lant. We  shall,  therefore,  confine  ourselves  to  this  assign- 
ment. 

It  should  be  borne  in  mind  that  in  order  to  constitute  the 
crime  of  burglary,  the  defendant  must  not  only  enter  some 
one  of  the  structures  mentioned  in  the  statute,  at  the  time 
and  in  the  manner  therein  stated,  but  he  must  enter  with 
intent  to  commit  some  one  of  the  crimes  specified.  It  is 
jast  as  essential  to  prove  the  intent  as  it  is  the  entry.  If 
both  are  not  proven  to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt  there  can  be  no  conviction.  The  quo 
animo  constitutes  an  indispensable  part  of  this  crime,  just 
as  the  scienter  does  in  forgery  and  counterfeiting;  and  the 
rule  of  evidence  governing  proof  of  each  is  the  same.  (1 
Greenl.  Ev.,  sec.  53.) 

In  this  case  it  was  charged  in  the  indictment  that  the  de- 
fendants entered  with  intent  to  steal,  take  and  carry  away 
the  goods  and  chattels  of  J.  H.  Alderson.  It  was  incum- 
bent upon  the  state,  then,  to  prove  the  intent  alleged.  Itia 
trae,  if  defendants  entered  Alderson's  house,  as  stated  in 
the  indictment,  and  stole  his  property,  the  jury  were  at  lib- 
erty to  infer  from  those  two  facts  that  they  entered  with  the 
intent  to  do  just  what  they  did  do;  and  probably  it  was  un- 
necessary, in  fact,  for  the  state  to  show  the  intent  by  other 
proof.  Bat  although  this  was  true,  if  the  other  facts  testi- 
fied to  by  Winnie  tended  to  show  the  intent  of  defendants  at 
the  time  of  entry,  then  the  most  that  can  be  said  against 
their  admission  is  that  they  were  cumulative  of  what  had 
already  been  proven  by  the  same  witness.  This  fact  would 
not  make  them  incompetent  or  irrelevant;  nor  would  it  ren- 
der them  immaterial,  except  in  the  sense  that  the  intent  was 
sufficiently  established  without  them.     It  would  be  strange 
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indeed,  if  a  second  witness  could  not  testify  upon  a  fact 
already  testified  to  by  a  former  witness,  or  if  the  same  wit- 
ness could  not  state  facts  tending  to  sastaiu  bis  former 
statements,  without  opening  the  door  to  an  objection  on  tbe 
ground  of  immateriality.  "It  should  be  remembered  that 
under  the  head  of  relevancy  the  question  is  not  whether  the 
evidence  offered  be  the  most  convincing,  but  whether  it 
tends  at  all  to  illustrate  the  question.  To  make  testimony 
relevant,  it  is  not  necessary  that  it  should  be  essential. 
Though  cumulative  and  super-rogatory,  it  may  be  received." 
(1  Phil.  Ev.  622;  Cowen  &  Hill's  and  Edward's  Notes.)  If, 
then,  the  testimony  of  Winnie  in  relation  to  the  agreement 
to  rob  Alderson  tended  to  prove  an  essential  element  of  the 
crime  with  which  defendants  were  charged,  to  wit:  their  in- 
tention to  steal  the  goods  and  chattels  of  Alderson,  tbe 
court  did  not  err  in  its  rulings.  We  think  it  did  tend  to 
prove  such  intent. 

It  is  evident  from  the  testimony  of  Winnie  that  prior  to 
the  burglary,  defendants  had  numerous  conferences  in  rela- 
tion to  entering  Alderson 's  house  for  the  purpose  (using  the 
language  of  the  witness)  of  "robbing"  it;  that  on  a  certain 
evening  prior  to  the  burglary,  when  they  were  conspiring 
together  concerning  the  contemplated  burglary,  they  con- 
cluded and  agreed  to  rob  Alderson  on  the  street,  while  go- 
ing to  his  home  in  the  evening.  They  did  not  commit  the 
robbery,  for  the  reason  that  they  ascertained  through  Win- 
nie that  Alderson  had  no  money  on  his  person  that  night. 
In  all  their  conversations  and  conferences  they  had  but  one 
object  in  view,  and  that  was,  by  force  or  stealth  to  get  the 
property  of  Alderson.  The  means  proposed  to  be  used  in 
carrying  out  their  scheme  were  different,  but  the  end  to  be 
attained  was  always  the  same.  Their  only  object  in  meet- 
ing was  to  devise  ways  and  means  whereby  they  could  ac- 
complish their  object.  On  the  same  evening  and  at  the  same 
meeting,  they  talked  about  breaking  into  Alderson's  Louse 
and  robbing  him  on  the  street.  It  is  apparent  that  robbery 
seemed  the  more  feasible  plan,  which  they  adopted.  After 
failing  in  that,  they  then  pursued  their  original  idea  and  con- 
summated their  object  by  burglary.    Night  after  night  they 
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met  and  consulted  as  to  the  manner  of  accomplishing  their 
common  design,  and  each  subsequent  meeting  must  be  re- 
garded as  a  continuation  of  former  ones.  The  ineffectual 
attempt  to  rob  Alderson  on  the  street  was  apparently  a  link 
in  the  chain  of  acts  that  commenced  at  their  first  meeting, 
and  ended  with  the  burglary.  Suppose,  after  failing  to  ac- 
complish their  purpose  by  robbery,  they  had  gone  directly 
from  the  street  to  Alderson's  house  and  there  effected  an 
entry,  but,  after  entering  were  interrupted  by  some  means 
so  that  they  committed  no  theft;  or  suppose  all  their  con- 
versations bad  been  on  the  night  of  the  burglary;  that  they 
first  talked  of  ''robbing  the  house,"  but  finally  concluded 
to  rob  Alderson  on  the  street;  that  they  failed  in  the 
latter  and  proceeded  from  the  street  to  the  house,  and,  after 
entering,  by  reason  of  an  interruption  stole  nothing.  In 
either  case,  if  they  had  made  the  entry  with  the  intent  to 
steal,  they  would  have  been  guilty  of  burglary,  and  yet  there 
would  have  been  no  proof  of  the  intent  unless  that  can  be 
shown  in  such  case  by  just  such  facts  as  are  objected  to  by 
appellant.  It  would  seem  that  in  the  case  first  supposed, 
the  fact  of  an  ineffectual  effort  to  rob  on  the  street,  together 
with  the  further  fact  that  they  followed  their  man  from  the 
street  to  bis  house,  would  at  least  tend  to  show  for  what 
purpose  they  entered  the  house.  It  might  not  be  sufficient 
to  convict  in  the  minds  of  the  jury,  but  it  would  certainly 
be  a  matter  to  be  placed  before  them  for  their  consideration; 
and  in  the  second  case  supposed  we  feel  confident  that  proof 
of  their  conversations,  showing  the  object  they  had  in  yiew 
and  the  intermediate  attempt  at  robbery,  together  with  the 
culminating  act  of  entry,  would  all  be  admissible  for  the  pur- 
pose of  showing  intent.  On  principle,  we  are  unable  to  find 
any  distinction  between  the  cases  mentioned  and  the  one  in 
hand.  If  the  defendants  had  agreed  at  one  of  their  confer- 
ences that  they  would  have  Alderson's  money  in  some  man- 
ner, and  if  they  could  not  get  it  by  robbery  they  would  by 
burglary,  or  the  reverse,  it  is  certain  that  such  agreement 
would  have  been  admissible  to  prove  intent.  It  was  equally 
proper  to  allow  facts  to  be  proven  which  tended  to  show 
such  a  design. 
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Mr.  Boscoesays:  **0f  course  all  evidence  directly  bear- 
ing on  any  offende^  which  can  be,  and  is,  under  the  indict- 
ment before  the  jury,  made  the  subject  of  inquiry,  is  admis- 
sible. So,  also»  and  almost  equally,  as  a  matter  of  course, 
evidence  may  be  given  not  only  of  the  actual  guilty  act 
itself,  but  of  other  acts  so  closely  connected  therewith 
as  to  form  a  part  of  one  chain  of  facts  which  could  not  be 
excluded  without  rendering  the  evidence  unintelligible. 
Thus,  in  a  case  cited  by  Lord  EUenborough,  in  B.  v;  IVIdley 
(2  Lea.,  985,  S.  S.,  1  New  Eep.,  92),  where  a  man  com- 
mitted three  burglaries  in  one  night,  and  stole  a  shirt  iii 
one  place  and  left  it  in  another,  and  they  were  all  so  con- 
nected that  the  court  heard  the  history  of  all  three  burgla- 
ries; and  Lord  EUenborough  remarked  that  "if  crimes  do 
so  intermix,  the  court  must  go  through  the  detail."  (Ros- 
coe's  Crim.  Ev.,  86  eteeq,)  In  Bex  v.  EUis  (6  B.  and  C,  145), 
the  court  say :  "Generally  speaking,  it  is  not  competent  for 
a  prosecutor  to  prove  a  man  guilty  by  proving  him  gnilty  of 
another  unconnected  felony;  but  where  several  felonies  are 
connected  together,  and  form  part  of  one  entire  transaction, 
the  one  is  evidence  to  show  the  character  of  the  other." 
(Pie)*ce  V.  Hoffman^  24  Vt.  527;  Bottomley  v.  DniCed  Slates,  1 
Story,  142-4;  I  Greenl.  Ev.,  sec.  53,  note  3;  Baahm,  a 
Slave,  V.  Stale,  17  Ala.,  N.  S.,  453;  Dunn  v.  State,  2  Ark. 
243;  Commomoealth  v.  Call,  21  Pick.  522;  Dunn's  case, 
Moody's  Crown  cases,  150;  Bex  v.  Wylie,  4  Boss,  and  Pull., 
92;  Bex  v.  Lonff,  6  Car.  and  P.,  383;  Bex  v.  Mogg,  4  Car. 
and  P.,  555;  Bex  v.  Egerton,  1  Buss,  and  Byan,  376;  ITiarp 
V.  State,  15  Ala.,  N.  S.,  757.) 

The  judgment  and  order  of  the  court  below  are  affirmed. 


/ 
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fNo.  824.] 

J.  E.  COURTNEY  et  al.,  Respondentb,  v.  8.  TURNER 
AND  D.  P.  RICKEY,  Appellants. 

What  CoNSTirnrBS  Actuaij  PoesKs&zoN  of  Land. — Actual  possesEion  of  land 
consists  in  subjecting  it  to  the  will  and  dominion  of  the  occupant,  and 
must  be  evidenced  by  those  things  which  are  essential  to  its  beneficial 
use.  The  law  requires  that  the  extent  of  the  claim  should  be  clearly  de- 
fined, and  that  the  possession  should  be  open,  notorious  and  continuous. 

Ibex— Whkn  AoBZCxn.TUBAi«  Land  nkkd  not  be  Fjsnced. — Where  the  cir- 
cumstances of  the  country  are  such  that  the  fencing  of  meadow  land  is 
not  necessary  to  its  beneficial  use,  and  would  be  ruinously  expensive; 
where  it  would  be  against  the  interests  of  the  occupants  and  of  the  pub. 
lie  to  require  it,  and  where  other  means  as  efifectual  for  the  protection  of 
the  growing  crops  are  provided  for  by  the  occupants  of  the  land :  Hdd, 
that  tho  occupants  are  not  obliged  to  incur  the  useless  expense  of  fenc- 
ing in  order  to  hold  their  laud. 

Idem— Mabkinq  or  Boundabies  and  Extent  of  Claim. — It  is  a  question  of 
fact  whether,  in  any  given  case,  the  limits  of  a  claim  are  sufficiently  de- 
fined to  advertise  the  public  of  its  extent. 

Idkh. — Where  land  has  been  reclaimed  from  its  natural  and  unproductive 
state;  been  drained,  leveled,  irrigated,  and  continuously  occupied  and 
cultivated  fot  a  period  <if  eleven  years:  Held,  that  any  stranger  would 
know  (and  the  defendants  having  entered  upon  the  land  by  the  per- 
mission of  the  owner  did  know),  that  all  the  meadow  land  in  contro- 
versy was  occupied  and  claimed  before  defendants  entered  upon  it. 

Alikn — BioHT  TO  Possession  of  Public  Ijand. — An  alien  will  be  protected 
in  the  possession  of  the  public  lunds,  the  same  as  a  citizen,  against  mere 
naked  trespassers  who  do  not  connect  themselves  with  the  government 
title. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District^  Esmeralda  County. 
The  facts  appear  in  the  opinion. 

T.  W.  W.  DavieSy  for  Appellants: 

I.  In  ejectment,  the  plaintiff  recovers  on  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  his  advei*sary's; 
and  to  maintain  this  action,  the  defendant  must  be  shown 
to  have  been  in  possession  of  gome  part  of  the  laud  in  dis- 
pute to  which  the  plaintiff  was  entitled  to  the  possession 
at  the  commencement  of  the  action. 

II.  The  deed  to  any  portion  of  the  unsurveyed  public 
land  of  the  United  States  government  is  only  operative  to 
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the  extent  of  conveying  so  much  land  as  is  actually  inclosed 
and  in  the  possessio  pedis  of  the  grantor,  or  held  by  him  by 
virtue  of  the  compliance  with  the  provisions  of  the  posses- 
sory act.  (Bird  V.  Dennisoiiy  7  Cal.  311;  WolfakiU  v.  Mahjo- 
laich,  39  Cal.  276.) 

III.  The  plaintiffs  were  not  in  the  actual  possession  of 
the  land.  {Staininger  v.  Andreios,  4  Nev.  66;  Sankey  v. 
Noyes,  1  Nev.  71.)  In  this  country,  where  no  higher  title 
to  land  exists  than  that  which  the  law  presumes  from  posses- 
sion, and  wliere  all  persons  are  permitted  to  locate  upon 
any  public  land  not  previously  occupied  or  appropriated, 
justice  to  the  community  requires  that  the  possession  should 
be  open,  notorious,  and  continuous,  and  it  should  be 
a  pedis  possessio,'^  (McFarlaud  v.  Culbertson,  2  Nev.  280; 
Robinson  v.  Imp.  S.  M.  Co,,  5  Nev.  44;  Eureka  Company  w 
Way,  11  Nev.  171;  Plume  v.  Seward,  4  Cal.  96;  SiveeilandT. 
Froe,  6  Cal.  147;  Rradsliaw  v.  Treat,  Id.  172;  Murphy  v. 
Wallingford,  Id.  649;  Bird  v.  Dennison,  7  Cal.  311;  Wilson 
V.  Corbier,  13  Cal.  167;  Wright  v.  Whitegides,  15  Cal. 
47;  Garrison  v.  Sampson,  15  Cal.  93;  Cain  v.  Coryell,  16 
Cal.  573;  Gird  v.  Bay,  17  Cal.  352;  Lawrence  v.  Fulton,  19 
Cal.  690;  Hutton  v.  Schumalcer,  21  Cal.  454;  Kile  v.  Tiibbs, 
23  Cal.  432;  Hicks  v.  IVJiitesides,  23  Cal.  408;  Polackw,  lie- 
Gi^ath,  32  Cal.  15;  Page  v.  Fowler,  37  Cal.  112;  Wolf  skill  v. 
Malajowich,  39  Cal.  276;  Croicell  v.  Lanfranco,  42  Cal.  055.) 

D.  J.  Lewis,  for  Respondents: 

I.  A  party  in  peaceable  possession  of  land  who  is  ousted 
by  one  having  no  title  or  authority  to  enter  upon  the  land 
may  maintain  ejectment  to  recover  the  premises  upon  Lis 
possession  merely;  and  his  right  to  recover  cannot  be  re- 
sisted by  showing  that  there  is  or  may  be  an  outstanding 
title  in  another,  but  only  by  showing  tbat  the  defendant  has 
title,  or  authority  to  enter  under  the  title.  (Tyler  on  Eject. 
784;  2  Estee's  PI.  100,  101,  244;  1  Nev.  200.) 

II.  In  the  majority  of  decisions,  the  acts  constituting  oc- 
cupation or  possession  are  laid  in  the  alternative  by  the  dis- 
junctive conjunction  or,  so  that  either  actual  occupation  or 
inclosure  or  cultivation   or  any  other  appropriate  use  to 


July,  1877.]  CouBTNEY  V.  Turner.  347 

Argument  for  Bespondents. 

which  the  land  might  be  devoted  would  be  sufficient.  The 
customs  of  the  locus  in  quo^  the  character  and  quality  of 
the  property,  and  the  usea  to  which  it  is  applied,  or  to 
which  its  owner  or  claimant  chooses  to  apply  it,  are  to  be 
considered  in  measuring  title  by  occupation,  the  gist  of 
which  is  that  it  must  be  open,  notorious,  exclusive  and  con- 
tinued, when  it  may  be  held  without  actual  enclosure.  (4 
Nev.  68;  3  Washb.  Eeal  Es.  3d  Ed.  p.  1345,  subd.  32;  Sa- 
hron  V.  Barnes^  10  Nev.  240;  McCreary  v.  Everdivg,  44  Cal. 
250.) 

A  fence  or  an  inclosure  is  nothing  more  than  an  act  pre- 
sumptive of  an  intention  to  assert  an  ownership  and  pos- 
session over  the  property.  Other  acts  ma}'  be  equally 
evincive  of  such  an  intention.  (3  Washb.  Eeal  Prop.,  uhi 
supra,) 

If  the  occupation  of  the  premises  by  the  plaintiflFs,  their 
grantors  and  privies  in  interest,  was  open,  notorious,  con- 
tinuous and  exclusive,  ejectment  would  lie  in  favor  of  the 
plaintiffs  for  the  recovery  of  the  possession  of  all  the  land 
so  occupied  against  any  party,  except  the  government,  who 
had  ousted  the  plaintiffs  and  was  detaining  from  them  the 
possession,  use  and  enjoyment  of  such  premises.  The 
plaiutiffs  in  such  case  may  rely  on  a  paper  title  and  prior 
possession,  and  if  they  fail  in  the  former,  they  are  entitled 
to  recover  on  proving  actual  possession  at  the  time  of  the 
ouster.  {Morion  v.  Folger,  15  Cal.  275.)  Settlers  who  make 
valuable  improvements  on  public  lauds  which  have  not  been 
reserved  for  the  exclusive  use  of  the  United  States,  are  not 
trespassers,  and  such  improvements  are  treated  and  pro- 
tected as  property  by  statute  in  some  of  the  states.  (3  Abb. 
U.  S.  Dig.,  new  series,  p.  677,  subd.  22,  title  Public  Lands 
of  the  U.  S. ;  Gaines  v.  Hale,  26  Ark.  168;  Stainingei'  v.  An^ 
dreics,  4  Nev.  68.) 

III.  The  defendant  Eickey  occupied  the  stone  cabin  at 
first,  as  the  tenant  of  the  Powells,  and  with  their  permis- 
sion and  confessed  their  title.  Occupation  by  the  tenant  is 
the  occupation  of  the  landlord,  and  strengthens  the  land- 
lord's title.  (Van  Falkenbeig  el  at  v.  Huff  et  al.,  1  Nev,  150; 
Tyler  on  Eject.  166,  876.) 
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IV.  The  district  court  did  not  err  in  denying  the  motion 
for  nonsuit.  The  plaintiffs  haying  made  a  pHma  facie  case, 
it  was  proper  to  put  the  defendants  on  their  proofs.  (2  Nev. 
283  ei  acq,) 

J.  G.  McClintony  also  for  Bespondents: 

Argued  the  case  orally,  and  discussed  at  length  the  suffi- 
ciency of  the  testimony  to  show  actual  possession  and 
occupancy  of  the  land  upon  the  part  of  respondents. 

By  the  Court,  Beatty,  J. : 

This  is  an  action  for  the  recovery  of  a  tract  of  land.  At 
the  close  of  the  trial  in  the  district  court  the  defendants 
moved  for  a  nonsuit,  which  motion  being  overruled,  they 
declined  to  offer  any  testimony  on  their  part  and  the  plaint- 
iffs had  judgment.  Several  exceptions  to  the  rulings  of  the 
district  judge  appear  in  the  record,  but  the  only  point  made 
in  argument  by  counsel  for  appellants  is,  that  the  testimouy 
for  the  plaintiffs  was  insufficient  to  show  any  right  of  pos- 
session in  them  to  the  demanded  premises. 

A  number  of  witnesses  were  examined,  whose  testimony 
established  the  following  facts:  The  land  in  controversy  is 
situated  in  Fish  Lake  valley,  in  Esmeralda  county,  a  region 
totally  devoid  of  timber.  In  the  lowest  part  of  the  valley 
there  is  a  narrow  strip  of  meado\\^  land,  less  than  half  a  mile 
in  width,  extending  several  miles  in  length,  north  and  south, 
and  bordered  on  either  side  by  barren  sagebrush  plains  and 
rocky  hills.  In  its  natural  state,  this  meadow  land  was  wet 
and  swampy  and  unfit  for  the  production  of  hay.  In  Feb- 
ruary, 1865,  Moore,  Wilds  and  Dorr  caused  a  survey  to  be 
made  of  a  rectangular  tract  of  land  a  mile  long  and  half  a 
mile  wide,  embracing  a  mile  in  length  of  this  boggy  mead- 
ow. They  had  the  survey  recofded,  in  attempted  compli- 
ance with  the  possessory  act  (C.  L.  sees.  78-85),  but  failed 
to  make  the  requisite  affidavits,  and  it  is  conceded  that  they 
can  claim  nothing  by  reason  of  their  partial  compliance 
with  the  provisions  of  that  law. 

The  question  is,  whether  they  and  their  successors  re- 
duced the  land  to  their  actual  possession.     The  testimony 
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shows  that  after  the  survey  Dorr  had  nothing  more  to  do 
with  the  land.  He  seems  to  have  abandoned  his  interest. 
Moore  and  Wilds,  however,  erected  a  house  within  the  lines 
of  the  survey,  on  the  meadow  land;  near  the  south  end  of 
the  tract  and  resided  there  until,  in  1871,  they  conveyed  to 
A.  Powell  and  L.  B.  Powell.  The  Powells  then  took  up 
their  residence  on  the  land.  At  the  end  of  a  year  L.  B. 
Powell  went  to  Canada,  where  he  was  residing  at  the  date 
of  the  trial,  September,  1876.  A.  Powell,  however,  contin- 
ued to  reside  on  the  land,  holding  it  for  his  brother  and 
himself, ,  In  January,  1876,  he  conveyed  his  interest  in  the 
land,  an  undivided  half,  to  J.  E.  and  E.  0.  Courtney,  who, 
with  L.  B.  Powell,  are  the  plaintiflFs  in  this  action.  During 
the  eleven  years  between  February,  1865,  and  January, 
1876,  Moore  and  Wilds,  first,  and  the  Powells  afterward, 
continuously  resided  in  the  house  on  the  south  end  of  the 
tract.  They  constructed  a  large  ditch  from  one  end  of  it  to 
the  other,  near  the  west  line  of  the  survey,  with  which  they 
connected  lateral  ditches,  by  means  of  which  the  land  was 
thoroughly  drained.  They  found  the  land  too  uneven  for 
the  operation  of  a  mowing  machine,  and  they  leveled  it  by 
cutting  down  the  hummucks  and  filling  up  the  low  places. 
There  were  some  spots  too  dry  to  be  productive,  and  they 
iiTigated  those  through  artificial  channels.  By  expending 
labor  on  the  hmd  to  the  value  of  three  or  four  thousand 
dollars  they  reclaimed  it  and  made  it  valuable.  From  a 
miry  bog,  from  which  the  hay  could  not  be  gathered,  they 
converted  it  by  their  labor  into  a  level  meadow,  producing 
an  annual  crop  of  two  hundred  and  fifty  tons  of  good  hay; 
and  every  year  they  cut  and  harvested  the  crop. 

In  the  fall  of  1875,  in  addition  to  the  house  originally 
built  by  Moore  and  Wilds  on  the  south  end  of  the  tract, 
and  in  which  A.  Powell  was  residing,  there  was  an  unfinish- 
ed stone  cabin  standing  about  the  middle  of  the  north  half 
of  the  tract.  Rickey,  one  of  the  defendants,  who  was 
raining  or  prospecting  in  the  neighborhood,  obtained  per- 
mission from  Powell  to  occupy  this  cabin,  and  Powell 
furnished  a  team  and  wagon  and  the  services  of  one  of  his 
hired  men  to  assist  Bickey  to  put  a  roof  on  the  cabin  and 
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make  it  habitable.  Under  these  circumstances  Rickey  went 
upon  the  land.  He  occupied  the  cabin  for  a  short  time 
together  with  Turner,  his  co-defendant,  and  then  gave  it 
up  to  the  Courlneys,  who  also  sought  and  obtained  Powell's 
permission  to  live  there  during  his  pleasure.  After  the 
Courtneys  moved  into  the  cabin  the  defendants  lived  in  a 
tent  near  by  and  boarded  with  the  Courtneys,  who  were 
working  for  Powell,  baling  hay.  About  this  time  Turner 
and  Rickey  conceived  the  idea  of  **  jumping"  the  north  half 
of  Powell's  land — the  half  upon  which  they  were  residing 
by  his  permission.  They  had  heard  that  L.  B.  Powell  was 
an  alien  and  was  absent  from  the  country;  the  land  was  not 
fenced  and  there  were  no  stakes  or  ditches  defining  the 
boundary  lines;  they  thought  the  tract  was  larger  than  A. 
Powell  alone  had  any  right  to  hold,  and  for  these  reasons 
they  proposed  to  the  Courtneys  to  go  in  with  them  and  * '  j  ump  " 
the  north  one  hundred  and  sixty  acres.  This  proposition 
was  rejected,  the  Courtneys  preferring  to  purchase  from  the 
Powells.  This  they  did,  giving  A.  Powell  three  thousand 
dollars  for  his  interest  and  agreeing  to  give  the  like  amount 
for  the  interest  of  L.  B.  Powell  when  his  deed  could  be 
obtained. 

About  this  time  the  Courtneys  removed  to  the  house  on 
the  south  end  or  half  of  the  tract,  in  order  more  conven- 
iently to  carry  on  their  work  of  baling  hay.  They  left  a 
man  in  charge  of  the  cabin,  however,  and  left  some  of  their 
household  furniture,  including  a  cooking-stove.  Shortly 
afterwards,  Turner  and  Rickey,  who  had  been  off  prospect- 
ing or  mining,  returned,  took  possession  of  the  cabin, 
surveyed  the  north  half  of  the  tract,  planted  stakes  at  the 
corners  and  have  since,  until  ejected  under  the  judgment  in 
this  case,  excluded  the  plaintiffs  from  the  possession  there- 
of. The  appellants  contend  that  they  had  a  right  to  take 
possession  of  the  north  half  of  the  tract  because  it  was 
never  fenced  and  its  boundaries  never  distinctly  marked, 
and  they  claimed  that  these  things  were  essential  to  an 
actual  pedis  possessio  of  this  character  of  land. 

The  respondents  answer  that  fencing  was  wholly  unneces- 
sary to  the  enjoyment  of  the  land,  and  would  have  been  a 
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useless  expense.  This  position  is  fully  borne  out  by  the 
testimony.  It  was  shown  that  the  region  of  Fish  Lake  val- 
lej  was  entirely  destitute  of  fencing  material;  that  the  yal- 
lej  is  isolated  in  situation  and  is  occupied  by  a  small  com- 
munity of  farmers  who  have  established  the  custom — nni- 
versiilly  acquiesced  in — of  driving  all  live  stock  out  of  the 
valley  during  the  cropping  season — that  being  the  cheapest 
and  most  effective  means  of  protecting  their  crops. 

As  to  the  marking  of  boundaries,  the  testimony  showed 
that  Moore  and  Wilds  planted  small  stakes  in  mounds  of 
earth,  or  rocks,  at  three  corners  of  their  survey.     These 
were,  of  course,  wholly  insufficient  to  mark  the  boundaries 
so  as  to  advise  a  stranger  of  the  extent  of  the  claim.     But 
the  end  lines  on  the  north  and  south,  dividing  tho  Moore 
and  Wilds  claim  from  the  claims  of  subsequent  settlers  who 
occupied  and  improved  the  meadow  lands  above  and  below 
them,  were  well  known  and  recognized  and  respected  by 
the  contiguous  owners.     So  far  as  the  neighborhood  was 
concerned,  they  were  notorious,  and  they  were  marked,  one 
by  two  stakes  and  the  other  by  one.     The  east  and  west 
lines  of  the  survey  were  longer  and,  from  that  circumstance, 
less  defined  than  the  north  and  south  lines.     But  the  east 
and  west  lines  of  the  meadow  land  were  clearly  defined  by 
the  waste,  rocky  and  barren  land  by  which  it  was  bordered. 
From  all  the  evidence  in  the  case,  which  is  voluminous  on 
these  points,  it  is  plain  that  no  man  could  have  gone  on 
these  premises  and  seen  the  houses,  the  ditches,  the  im- 
provements of  every  kind,  and  failed  to  see  that  all  the 
meadow  land  for  miles  in  extent  was  occupied,  cultivated 
and  improved.     The  judgment  in  this  case,  it  is  true,  con- 
forms to  the  survey,  and  therefore  embraces  narrow  strips 
of  waste  land  on  the  east  and  west  sides  of  the  meadow, 
which   were   never  occupied   or  improved   by  either  the 
plaintiffs  or  defendants.     The  extent  of  this  waste  land  in- 
cluded in  the  judgment  is,  however,  inconsiderable,  and  it 
is  of  no  value.     No  point  was  made  in  the  court  below  and 
none  is  made  here  upon  the  error  of  the  court  in  including 
this  land.     The  whole  contention  is  as  to  Avhether  the  plaint- 
ifTs  had  possession  of  the  meadow  land;  such  a  possession 
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as  would  support  an  action  against  an  intruder.     We  think 
that  there  is  no  doubt  that  they  had. 

II  has  never  been  decided  in  this  state  or,  we  believe,  in 
California,  that  a  substantial  inclosure  is  essential,  under 
all  circumstances  to  the  actual  possession  of  agricultural 
land. 

It  was  said  in  Sankey  y.  Noyes,  1  Nev.  71,  "What  acts 
are  sufficient  to  constitute  such  a  possession  of  public  land 
as  will  maintain  ejectment  has  long  been  a  vexed  questdou 
in  the  courts  of  California,  and  our  own  courts  have  found 
it  impossible  to  announce  any  general  rules  that  would  meet 
the  varying  circumstances  of  every  case.  But  it  seems  to 
be  generally  agreed  that  these  acts  must,  in  a  great  measure 
depend  upon  the  character  of  the  land,  the  locality,  and  the 
object  for  which  it  is  taken  up.  While  arable  or  meadow  land 
should  be  inclosed  with  a  substantial  fence,  cultivated  and 
improved,  land  which  is  only  valuable  for  the  timber  upon 
it  might  be  held  by  a  much  less  substantial  inclosure,  and 
cultivation  or  improvement  would  not  be  necessary." 

Great  reliance  is  placed  by  the  appellants  upon  this  pas- 
sage, in  the  opinion  in  Sankey  v.  Noyes,  as  establishing  the 
pule  that  meadow  land  must  be  fenced,  in  order  to  reduce 
it  to  possession.  But  even  if  this  language  had  not  been 
materially  qualified  by  later  decisions  of  this  court,  it  has 
only  to  be  read  in  connection  with  its  context  to  see  that  the 
intention  of  the  court  was  merely  to  announce  a  general— 
not  an  invariable — rule,  illustrative  of  the  principle  upon 
which  it  is  founded.  The  principle  underlying  all  the  defini- 
tions of  actual  possession  is  this :  Actual  possession  of  land 
consists  in  subjecting  it  to  the  will  and  dominion  of  the  oc- 
cupant, and  must  be  evidenced  by  those  things  which  are 
essential  to  its  beneficial  use.  Justice  to  the  community 
also  requires  in  the  circumstances  of  this  country,  that  the 
extent  of  the  claim  should  be  clearly  defined,  and  that  the 
possession  should  be  open,  notorious  and  continuous.  These 
were  the  reasons  for  the  rule  announced,  that  arable  or  mea- 
dow land  must  be  substantially  inclosed,  and  where  these 
reasons  fail  the  rule  would  not  be  applied.  The  reasoning  of 
the  same  court,  speaking  by  the  same  judge,  in  ilcFarland 
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Y.  Culberlsoriy  2  Nev.  282,  bears  me  out  in  this  position: 
*'The  courts  of  this  state  have  uniformly  held  that  a  per- 
fect inclosure  of  timber  land  is  not  necessary.  To  build  a 
fence  that  would  turn  stock  would  be  a  perfectly  useless 
act,  and  one  which  the  courts  have  never  required.  If  there 
be  an  occupation  within  boundaries  so  clearly  marked  and 
defined  as  to  notify  strangers  that  the  land  is  taken  up  or 
located,  it  is  all  the  possession  which  the  courts  of  this  state 
Lave  ever  deemed  necessary  to  require. ''  The  court  then 
proceeded  to  give  the  reasons  for  this — reasons  that  must 
always  control  courts  in  the  application  of  the  rule:  "The 
timber  land  in  this  state  is  usually  of  no  value  except  for 
the  wood  and  timber  which  may  be  taken  from  it;  no  fence 
Mould  be  necessary  to  subject  it  to  the  complete  control  of 
a  person  locating  it  for  that  purpose.  The  land  would  be 
as  useful  without  being  inclosed  by  a  fence  as  if  it  were, 
whilst  arable  or  farming  lands  would  not.  Usually,  arable 
or  meadow  land  can  only  be  subjected  to  the  purposes  for 
which  it  is  most  useful  by  such  an  inclosure  as  will  turn 
stock.  Hence,  the  courts  have  repeatedly  held  that  such 
lands  must  be  inclosed  by  a  substantial  fence;  but  as  the 
law  never  requires  a  vain  thing  to  be  done,  the  courts  re- 
quire nothing  more  than  a  distinct  marking  of  the  bound- 
aries of  timber  land  and  an  actual  occupation  within  those 
boundaries." 

Here  the  reason  for  requiring  the  fencing  of  meadow  land 
is  clearly  stated :  It  is  because  otherwise  it  could  not  be  sub- 
jected to  the  purposes  for  which  it  is  most  useful.  The 
implication  is  equally  plain  that  where  the  circumstances  of 
a  country  are  such  that  the  fencing  of  meadow  land  is  not 
necessary  to  its  beneficial  use  and  would  be  ruinously  ex- 
pensive; where  it  would  be  against  the  interest  of  the  occu- 
pants and  of  the  public  to  require  it;  where  other  means  as 
effectual  for  the  protection  of  the  growing  crops  are  provided 
by  the  occupants  of  the  land,  they  would  not  be  obliged  to 
incur  the  useless  expense  of  fencing.  **  Actual  possession 
of  land  is  the  purpose  to  enjoy,  united  with  or  manifested 
by  such  visible  acts,  improvements  or'inclosures  as  will  give 
to  the  locator  the  absolute  and  exclusive  enjoyment  of  it." 

Vol.  XII.— 23 
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(Slaininger  v.  Andrews,  4  Nev.  68;  Coryell  v.  Cain,  16  Cal. 
573.) 

A  general  discussion  of  these  questions  in  English  v.  Johx- 
son  (17  Cal.  117),  is  closed  by  this  pertinent  inquiry:  "If 
there  were  no  timber  or  other  means  of  fencing,  and  no 
necessity  or  use  for  fences  in  a  large  district,  could  there  be 
any  sense  in  holding  such  acts  necessary  to  protect  a  pos- 
session from  intrusion?"  But  the  point  under  considera- 
tion has  been  expressly  decided  by  this  court  in  a  late  case: 
^'From  the  testimony  it  clearly  appears  that  the  plaintifi 
cultivated  at  least  one  hundred  and  twenty-five  acres  on  his 
two  ranches.  There  is  no  testimony  showing  that  it  was 
necessary  to  inclose  the  land  in  order  to  cultivate  it.  The 
plaintiff  must  be  considered  as  in  possession  of  all  the  land 
actually  under  cultivation."  {Barnes  v.  Sabron,  10  Nev. 
240.)  The  same  principle  is  recognized  in  Ewreka  Co.  v. 
Way  (11  Nev.  182). 

It  is  clear  that  under  the  circumstances  of  this  case,  the 
plaintiffs  were  not  required  to  fence  their  land  in  order  to 
hold  it.  But  it  was  due  to  the  public  that  the  extent  of 
their  claim  should  be  so  clearly  defined  as  to  notify  new 
comers.  Appellants  contend  that  for  this  purpose  the  lines 
of  the  survey  should  have  been  marked  by  stakes,  ditches  or 
some  similar  means.  These  are  the  means  usually  employed 
for  defining  the  boundaries  of  a  possessory  claim,  but  they 
are  not  exclusive  of  other  means  equally  efficacious.  It  is 
a  question  of  fact  whether  in  any  given  case  the  limits  of  a 
claim  are  sufficiently  defined  to  advertise  the  public  of  their 
extent,  and  in  this  case  there  can  be  no  doubt  under  the 
testimony,  taking  it  as  true,  that  any  stranger  would  have 
known  that  all  the  meadow  land  in  controversy  was  occupied 
and  claimed  before  the  defendants  entered  upon  it.  It  had 
been  reclaimed  from  its  natural  and  unproductive  state,  it 
had  been  drained,  leveled,  irrigated  and  continuously  occu- 
pied and  cultivated  for  eleven  years  by  the  plaintiffs  and 
their  grantors.  The  defendants  entered  upon  it  by  their 
permission,  and  what  everybody  else  might  have  known 
they  certainly  did  know.  They  knew  the  meadow  lands 
were  cultivated  and  improved  to  the  edge  of  the  barren 
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lund  on  the  east  and  west,  and  for  miles  in  extent  nortli  and 
soath.  As  to  the  lines  between  the  contiguous  occupants, 
the  appellants  might  have  had  no  sufficient  means  of  trac- 
ing them,  but  they  could  not  help  knowing  that  all  the 
meadow  land  between  the  different  houses  was  occupied. 
If  the  plaintiffs  and  their  next  neighbors  on  the  north  and 
south  had  no  trouble  about  their  dividing  lines,  the  fact 
that  they  were  not  conspicuously  marked  does  not  help  the 
case  of  the  defendants. 

As  to  the  alleged  alienage  of  L.  B.  Powell,  it  is  not  clear 
that  he  is  an  alien,  but  if  it  were,  it  would  make  no  differ- 
ence in  this  case.  An  alien  will  be  protected  in  the  poses- 
sion  of  the  public  lauds  the  same  as  a  citizen.  Neither  can 
hold  as  against  the  goveniment  title,  but  the  defendants 
have  not  shown,  or  offered  to  show,  that  they  have  the  gov- 
ernment title,  or  that  they  have  taken  any  steps  to  obtain 
it.  They  are  mere  naked  trespassers  upon  the  possession 
of  one  who,  so  far  as  the  proof  goes,  has  as  much  righfc  as 
they  have  to  occupy  any  portion  of  the  public  lands. 

The  judgment  of  the  district  court  and  its  order  overrul- 
iDg  defendants'  motion  for  a  new  trial  are  affirmed. 


[No.  818.] 

T.  M.  EMPEY,  Eespondent,  v.  O.  P.  SHEEWOOD  and 
W.  H.  SHEEWOOD,  a  firm  doing  business  under 
THE  FIRM  NAME  OF  SHEEWOOD  &  BEOTHEE,  Ap- 
pellants. 

Agbkement  to  Extend  Time  fob  Payment  op  Notes — Assignment  of  Debt- 
DBS'  Estate. — Sherwood  &  Brother,  being  unable  to  pay  their  indebted- 
ness, obtained  an  agreement  from  their  creditors  to  extend  the  time  of 
payment  for  six  and  twelve  months,  and  made  an  assignment  of  their 
property  to  a  trustee,  who  was  to  control  and  manage  the  same  for  the* 
mutual  benefit  of  the  creditors,  and  to  pay  the  debts  pro  rata,  as  fast  as 
there  was  money  coming  into  his  hands:  Held,  that  after  the  expiration 
of  one  year  the  creditors  could  bring  their  action  at  law  for  the  purpose 
of  obtaining  a  judgment  for  the  amount  due,  the  same  as  if  no  agre«>- 
ment  or  assignment  had  been  made. 


356  Empey  v.  Sherwood.  [Sup.  Ct. 

Argnment  f or  Bespondent. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Lincoln  County. 
The  facts  appear  in  the  opinion. 

Bishop  &  Sahin,  A.  B.  &  W.  J,  DoiigJierty,  and  Ellis  & 
King,  for  Appellants : 

I.  It  is  not  a  preference  or  priority  to  provide  that  par- 
ties in  whose  favor  certain  properties  are  already  mortgaged 
(Grant  v.  Chapman,  38  N.  T.  293),  shall  have  the  right  to 
still  hold  such  mortgages.  No  assignment  by  the  debtor 
could  rob  the  mortgagee  of  his  protection.  And  it  is  only 
this  right  that  the  assignment  needlessly  attempts  to  save. 

II.  When  the  creditor  receives  the  benefit  of  the  assign- 
ment, he  cannot  afterwards  impeach  it,  but  must  comply 
with  its  provisions.  Although  it  may  not  appear  from  the 
evidence  that  all  the  creditors  of  the  Sherwoods  assented  at 
the  time  of  the  assignment,  by  the  writings  in  evidence,  to 
the  assignment  being  made,  yet  the  assignment  being  for 
their  equal  benefit,  their  assent  to  it  is  presumed,  nothing 
to  the  contrary  appearing.  {Tompkins  v.  Wheeleh',  16  Pet. 
118-19;  llalseyy.  Whitney,  4  Mason,  206;  Price  y .  Parker, 
11  Iowa,  144.) 

It  appears  from  the  evidence  that  dividends  were  paid 
upon  the  indebtedness;  and  from  the  presumption  in  favor 
of  the  regularity  of  the  proceedings  of  the  assignee,  we  as- 
sume that  equal  dividends  were  paid  upon  all  of  the  same 
character  of  the  demands  in  this  action.  Plaintiff  must  re- 
sort to  the  trust  estate  for  the  satisfaction  of  his  demand. 
(Fnerson  v.  Branch,  Cent.  Law  Journal,  May  26,  1876.) 

John  R,  Kitlrell,  for  Respondent: 

I.  The  pretended  assignment  is  inadmissible  in  evidence 
because  it  is  known  to  be  grounded  upon  an  agreement 
which  never  went  into  effect,  nor  had  any  legal  existence, 
and  which  was  excluded  from  the  testimony  for  such  rea- 
sons; but  which,  if  it  had  received  validity,  would  have 
limited  the  term  of  the  pretended  assignment  to  one  year 
from  date  thereof.  So  in  either  view,  the  pretended  agree- 
ment and  assignment  were  functus  officio.     The  pretended 
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assignment  is  upon  its  face  void  as  not  conforming  to  the 
statute  of  the  state  concerning  assignments  for  the  benefit 
of  creditors,  and  is  by  that  statute  declared  to  be  abso- 
lutely void,     (1  C.  S.  sec.  464.) 

II.  It  cannot  be  contended  that  this  statute  is  suspended 
by  the  bankrupt  law  of  the  United  States,  for  under  uni- 
yersal  construction  it  still  exists  as  a  law  of  the  state,  and 
is  only  suspended  in  its  operation  when  such  operation  con- 
flicts with  the  action  of  the  bankrupt  law;  this  means  sim- 
ply the  matter  of  discharge  from  indebtedness.  {Dana  v. 
Staufords  et  aL,  10  Cal.  269;  Hastings  v.  Oanningham^  39  Cal. 
137;  Martin  v.  Benry,  37  Cal.  208;  Sturges  v.  Crowninshiddf 
4  Wheat.  122.) 

m.  The  agreement  is  void  also,  because  there  is  no  time 
set  for  the  execution  of  the  trust  attempted  to  be  conferred 
upon  the  pretended  assignee.  (1  Abb.  Dig.,  sec.  95,  p. 
288;  Woodburn  v.  MosheVy  9  Barb.  255.)  Under  the  proofs 
and  admissions  in  the  answer  the  assignment  is  but  partial, 
and  therefore  void.  (1  Abb.  Dig.,  p.  286,  sec.  81;  Id.  p. 
286,  sees.  81-55;  Goodrich  v.  Downs,  6  Hill,  438;  Strong  v. 
Sldnnet^  4  Barb.  546.) 

By  the  Court,  Leonard,  J. : 

On  the  twenty-fourth  of  March,  1874,  and  for  several 
years  prior  thereto,  defendants  were  partners  and  doing 
business  under  the  firm  name  and  style  of  Sherwood  & 
Brother.  On  the  day  stated,  being  largely  indebted  and 
owning  a  considerable  amount  of  property,  they  and  the 
major  portion  of  their  creditors  entered  into  an  agreement 
iu  writing,  of  which  the  following  is  a  copy:  **  Whereas,  O. 
P.  Sherwood  and  W.  H.  Sherwood,  composing  the  firm  of 
Sherwood  &  Brother,  are  unable  at  this  time  to  convert 
tlieir  property  into  coin,  so  as  to  enable  them  to  pay  the 
firm  indebtedness;  and,  whereas,  said  firm  have  real  and 
personal  property  amounting  to  a  much  larger  sum  than 
the  total  amount  of  their  liabilities;  and,  whereas,  it  is 
deemed  ruinous  to  the  community,  as  well  as  to  said  firm, 
to  insist  upon  immediate  payment  of  said  firm's  indebted- 
ness; and,  whereas,  we  are  satisfied  that  an  extension  of 
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six  and  twelve  months'  time,  on  the  part  of  the  creditors  to 
said  firm,  will  enable  said  firm  to  pay  all  their  debts  in  full; 
therefore,  we,  the  undersigned,  hereby  agree  to  grant  au 
extension  to  said  Sherwood  &  Brother  of  six  and  twelve 
months  from  this  date,  upon  the  indebtedness  due  to  each 
of  us,  provided  said  firm  make  an  assignment  of  their  prop- 
erty for  the  benefit  of  their  creditors,  and  that  an  agent, 
to  be  selected  by  the  creditors,  shall  have  charge  and  con- 
trol of  the  said  firm  property  and  business  for  the  benefit 
of  the  creditors,  said  agent  to  pay  the  debts  due  creditors 
p'o  rata,  as  fast  as  there  shall  be  sufficient  money  in  his 
hands  belonging  to  said  firm  to  justify  him,  the  said  agent, 
in  declaring  a  dividend.  This  agreement  to  become  bind- 
ing as  soon  as  it  is  signed  by  all  the  creditors  of  said  firm; 
and  said  Sherwood  &  Brother  agree  that  as  soon  as  their 
creditors  shall  consent  to  such  extension  of  time  that  they 
will  make  an  assignment  of  their  property  for  the  benefit 
of  their  creditors,  the  same  to  be  managed  and  controlled 
by  an  agent  to  be  selected  for  that  j)urpose  by  the  creditors 
of  said  firm." 

This  agreement  was  dated  March  24,  1874,  and  signed 
by  Sherwood  &  Brother,  T.  M.  Empey,  Antonio  Schwai-tz 
uDd  other  creditors,  but  was  not  signed  by  Steel  &  Wilson 
and  a  few  other  creditors  of  Sherwood  &  Brother. 

A  few  days  subsequent  to  the  date  of  said  agreement,  by 
indenture  duly  executed  by  Sherwood  &  Brother  of  the 
first  part,  John  H.  Bice,  trustee  or  assignee  of  the  second 
part,  and  the  creditors  of  Sherwood  Sn  Brother  of  the 
third  part,  all  the  property  of  the  defendants  herein,  not 
exempt  from  execution,  was  conveyed  to  said  Bice  in  trust, 
to  be  used  and  sold  by  him  as  stated  in  the  assignment, 
and  the  proceeds  to  be  paid  to  the  creditors  once  a  month, 
or  as  often  as  it  should  be  expedient  so  to  do,  and  after 
the  debts  were  all  paid,  the  residue,  if  any,  to  be  turned 
over  to  Sherwood  &  Brother.  The  assignment  also  pro- 
vided that  if  any  person  not  a  party  to  the  agreement  and 
assignment  should  institute  legal  proceedings  against  Sher- 
wood &  Brother  to  collect  any  indebtedness  not  set  forth  in 
schedule  No.  2,  made  a  part  of  the  assignment,  then  the 
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agreement  and  assignment  should  be  null  and  void,  and  all 
parties  should  be  released  therefrom,  except  Bice,  who 
should  account  to  the  proper  parties  for  all  property  or 
fands  in  his  hands  belonging  to  the  estate,  of  Sherwood 
&  Brother. 

Bice,  the  assignee,  took  possession  of  all  the  property 
assigned,  and  continued  to  perform  the  duties  of  his  trust 
np  to  the  date  of  trial. 

There  was  no  time  stated  in  the  assignment  when  Bice, 
the  assignee,  should  bring  the  duties  of  his  trust  to  a  close; 
but  the  assignment  and  the  answer  in  this  action  recognize 
the  agreement  as  the  basis  of  the  assignment  and  a  part  of  it. 

For  the  period  of  nearly  a  year  after  the  date  of  the  as- 
signment Bice  paid  a  portion  of  the  creditor's  claims,  and  a 
part  of  the  several  notes  upon  which  this  action  is  brought. 

All  the  notes  sued  on  were  executed  by  Sherwood  &  Bro, 
subsequent  to  the  date  of  the  assignment,  but  about  the 
same  time.  One  was  due  six  months  after  date,  and  the 
other  three,  twelve  months.  One  was  made  payable  to 
plaintiff,  two  to  Antonio  Schwartz,  and  one  to  Steele  & 
Wilson.  They  were  all  given  for  indebtedness  that  accrued 
prior  to  the  agreement.  Schwartz  and  Steele  &  Wilson  as- 
signed to  plaintiff  before  the  commencement  of  this  action, 
which  is  a  simple  action  at  law  to  recover  judgment  for  the 
amount  of  the  several  promissory  notes  mentioned,  and  the 
only  question  involved  is  this:  Can  plaintiff  maintain  the 
action,  or  must  he  resort  to  his  remedy  in  equity  against  the 
assignee  and  the  trust  estate  ?  We  think  he  had  an  undoubt- 
ed right  to  bring  this  action  at  the  expiration  of  one  year 
from  the  date  of  the  agreement. 

Steele  &  Wilson  made  no  agreement  to  delay  the  collec- 
tion of  their  claim,  and  Schwartz  and  plaintiff  agreed  to  ex- 
tend the  time  of  payment  six  and  twelve  months. 

After  that  time  they  could  bring  their  action  at  law  for 
the  purpose  of  obtaining  judgment,  the  same  as  though  no 
agreement  or  assignment  had  been  made.  Whether  they 
could  seize  and  sell  the  property  assigned,  in  satisfaction  of 
any  judgment  obtained,  is  a  question  that  is  not  involved  in 
this  case,  and  upon  that  question  we  express  no  opinion. 
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In  Trotter  V.  WHliamaon  (6  T.  B.  Men.  38),  the  court  say: 
^'  The  plea,  both  in  form  and  substance,  is  clearly  bad.  The 
satisfaction  alleged  in  the  plea  is  no  legal  bar  to  the  action. 
It  consists  in  the  acceptance,  by  Trotter,  of  provisions  con- 
tained in  a  deed  of  tiiist  which  had  been  previously  made 
by  Williamson  to  Haggin,  etc.,  for  the  payment  of  sundry 
debts  due  from  him,  among  which  is  the  debt  of  Trotter. 
The  acceptance  by  Trotter  of  the  provisions  of  the  deed  of 
trust,  at  most,  gave  him  but  an  equity  in  the  trust  fond, 
and  cannot,  therefore,  form  a  legal  bar  to  this  action  at  law 
against  Williamson.  The  issue  to  that  plea  is  of  course 
immaterial." 

Rice  V.  Ciitlin  (14  Pick.  221),  was  an  action  of  assumpsit 
upon  three  promissory  notes  made  by  the  firm  of  Samuel 
and  John  Catlin.     At  the  trial,  it  appeared  that  on  Novem- 
ber 13,  1826,  the  firm  having  become  embarrassed  in  their 
affairs,   assigned    their  personal   property  to  Pliny  Ames 
upon  trust,  that  he  should,  out  of  the  proceeds  thereof,  pay 
the  notes  in  question.     There  was  no  express  stipulation  in 
the  assignment  on  the  part  of  the  creditors.     On  the  seven- 
teenth day  of  November,  1826,  Samuel  Catlin  made  a  sim- 
ilar assignment  of  real  estate  to  three  persons  named.    The 
plaintiff  assented  to  these  assignments  and  claimed  the  ben- 
efit of  them,  but  did  not  become  a  party  by  executing  them. 
The  court  say:  **XJpon  inspection  of  the  two  assignments 
referred  to,   it  is  obvious  that  although   they  purported, 
among  other  things,  to  be  made  upon  trust,  to  pay  over  cer- 
tain proceeds,  if  any  should  remain,  after  the  payment  of 
many  other  preferred  debts,  to  the  use  of  the  plaintiffs,  in 
satisfaction  of  his  demands,  yet  there  is  no  express  or  im- 
plied stipulation  on  the  part  of  plaintiff  to  release,  discharge 
or  suspend  his  claims,  aud  nothing  by  implication  of  lav 
binding  on  him,  except  that  he  would  receive  the  proceeds 
when  paid,  at  the  hands  of  the  trustees;  and  it  would  result 
as  an  inference  of  law  that,  when  received,  this  payment 
would  extinguish  and  discharge  his  debt,  either  in  whole 
or  pro  tanto,  as  it  should  or  should  not  prove  sufficient  for 
the   purpose.     Such  being  the  nature  and  legal  effect  of 
these  assignments,  they  afford  no  ground  of  defense  to  this 
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action.  The  debt  being  proved,  to  constitute  a  good  de- 
fense, there  must  be  either  payment,  accord  and  satisfaction 
or  a  release.  But  a  mere  pledge  or  collateral  security,  not 
jet  productive,  from  which  no  actual  satisfaction  has  been 
realized,  is  no  bar.  It  may,  under  certain  circumstances, 
afford  ground  for  a  claim  on  the  court,  in  its  discretion,  for 
a  delay  of  judgment,  to  give  reasonable  time  for  the  assigned 
effects  to  be  converted  into  money  and  applied  according 
to  the  terms  of  the  trust/'  \ 

In  Bank  of  Bellows  FaSa  v.  Deming  (17  Vt.  367),  the  court 
say:  ''We  can  see  no  reason  for  reversing  the  judgment  of 
the  county  court.  There  is  nothing  in  the  terms  of  the  as- 
signment which  bound  the  creditors  to  delay  commencing 
suits.  Neither  is  there  any  such  agreement  to  delay  implied 
in  the  fact  of  the  plaintiff's  accepting  and  receiving  the 
amount  paid  to  them  by  the  assignees,  as  trustees."  {Foster 
V.  Deming^  19  Vt.  313;  Estabrook  v.  Messersmith,  18  Wis. 
550.) 

The  order  and  judgment  appealed  from  are  affirmed. 


[No.  847.] 

ISAAC  BAENETT,  Appellant,  v.  T>.  LACHMAN  et  al., 

Eespondents. 

LsoAii  TiTLB — ^Deed  of  Land  to  T.  B.  &  Bbo. — A  conveyance  of  land  to 
Thomas  Bamett  &  Bro.  Testa  the  legal  title  in  Thomas  Bamett  alone 
and  a  conyeyance  from  him  will  give  to  his  grantees  a  good  and  valid 
title. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 
The  facts  appear  in  the  opinion. 

Robert  M  Clarke ^  for  Appellant: 

The  deed  to  "Thomas  Barnett  &  Bro."  did  not  vest 
the  entire  title  in  Thomas  Barnett,  but  vested  it  in  Thomas 
Bamett  and  the  appellant,  his  brother.  The  description  of 
the  grantees  under  the  pleadings  is  sufficiently  certain,  and 
under  the  rules  of  evidence  may  be  aided  by  extrinsic  evi- 
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dence.  (1  Greenl.  Ev.,  sees.  288,  325,  326;  22  Mo.  378;  29 
Cal.  407;  53  Mo.  334;  29  Wis.  241;  2  Brock.  166-8;  71  N. 
C.  492;  6  U.  S.  Dig.  N.  G.  267,  sec.  3.)  Any  uncer- 
tainty  is  cured  by  the  answer  and  the  proof  that  Thomas 
and  Isaac  Barnett  were  partners  in  business  at  lleno,  Ne- 
vada, and  that  appellant  is  the  brother,  and  only  brother,  of 
said  Thomas  Barnett,  residing  at  Beno. 

Thomas  E.  Haydon,  for  Bespondents: 

The  deed  from  Montminy  to  Thomas  Barnett  &  Bro. 
conveyed  no  title  to  any  one  but  Thomas  Barnett.  The 
word  **Bro."  designates  no  one.  The  evidence  shows 
Thomas  Barnett  has  two  other  brothers  besides  plaintiff, 
and  there  is  no  certainty  in  the  deed.  {Winter  v.  Stock,  29 
Cal.  407;  Arthur  v.  Weston  d  Strode,  22  Mo.  378,  and  numer- 
ous cases  then  cited.)  If  anything  was  conveyed  to  Isaac 
Barnett  under  the  designation  of .  **  Bro."  it  was  simply  an 
equity  as  a  partner  in  the  property,  and  such  equity  will  not 
maintain  ejectment.  {O'Conndl  v.  Dougherty^  32  Cal.  458.) 
Plaintiff  alleges  a  legal  title  in  his  complaint,  and  cannoi; 
recover  on  proof  of  an  equitable  title.  (Seaton  v.  Son,  32 
Cal.  481.) 

By  the  Court,  HAWL'jiiY,  C.  J. : 

On  the  fifth  day  of  June,  1869,  one  A.  Montminy  con- 
veyed to  '* Thomas  Barnett  &  Bro.,  of  the  town  of  Beno, 
county  of  Washoe,  and  state  of  Nevada,"  a  certain  lot  in 
said  town.  Thereafter,  on  the  eighth  day  of  April,  1871, 
Thomas  Barnett  conveyed  the  same  premises  to  J.  G. 
Becker,  and  said  Becker,  on  the  tenth  day  of  April,  1871, 
conveyed  the  property  to  D.  and  B.  Lachman,  the  respond- 
ents in  this  case. 

This  is  an  action  in  ejectment  commenced  on  the  fifteenth 
day  of  April,  1876,  by  the  appellant,  Isaac  Barnett,  to  re- 
cover the  undivided  one-half  of  said  premises. 

The  cause  was  tried  in  the  court  below  without  a  jury, 
and  was  there  decided  in  favor  of  the  respondents,  upon 
the  ground  that  the  action  was  barred  by  the  statute  of  lim- 
itations. 
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From  the  pleadings  iu  this  case  it  is  admitted  that  on  the 
eighth  day  of  April,  1871,  and  for  several  years  prior  thereto, 
the  **  plaintiff,  Isaac  Bamett,  and  Thomas  Barnett  were  co- 
partners in  the  business  of  merchandising  in  said  town  of 
Beno." 

It  was  proven  at  the  trial  that  Thomas  Barnett  had  four 
brothers,  but  Isaac  was  the  only  one  that  ever  lived  at  Beno. 
It  is  stated  in  the  findings  of  fact  that  the  business  of  the 
firm  was,  during  its  existence,  conducted  under  the  names 
of  •  *  Bamett  Bro. "  and  ' '  Barnett  Bros. " 

Was  the  plaintiff,  upon  these  facts,  vested  with  the  legal 
title  to  an  undivided  one-half  of  said  premises  ?  This,  in 
our  opinion,  is  the  material  question  presented  in  this  case. 

It  will,  of  course,  be  admitted  that  the  plaintiff  had  an 
equitable  interest  and  that,  prior  to  the  conveyance  of 
Thomas  Barnett,  he  could  have  instituted  and  maintained 
an  equitable  action  to  reform  the  deed  by  having  his  name 
inserted  as  one  of  the  grantees  therein  in  lieu  of  the  term 
''Bro."  It  will,  also,  be  admitted  that  he  could,  after  said 
sale,  maintain  a  suit  against  Thomas  Barnett  to  compel  him 
to  account  for  one-half  of  the  proceeds  derived  from  the 
sale  of  said  property.  But,  in  order  to  enable  the  plaintiff 
to  support  this  action  of  ejectment,  he  must  be  clothed  with 
the  legal  title;  and  hence  the  real  question  here  is,  as  in 
Arthur  Y.  Weston,  ''whether  the  partnership  style  is,  as  a 
matter  of  law,  a  good  name  of  purchase,  in  a  conveyance  of 
real  property,  sufficient  to  pass  the  legal  title  to  all  the  in- 
dividuals of  the  firm."    (22  Mo.  378.) 

A  conveyance  of  real  property  is  required  to  be  in  writ- 
ing, and  all  the  authorities  hold  that  the  grantee  must  be 
identified  by  name  or  by  description,  so  as  to  be  ascertained 
by  the  written  instrument,  or  it  is  a  nullity,  in  so  far  as  it 
attempts  or  purports  to  convey  the  legal  title. 

It  is  said  in  Sheppard's  Touchstone,  that  if  the  grant  be 
by  deed  the  grantee  must  be  sufficiently  named,  or  at  least 
set  forth  and  distinguished  by  some  circumstantial  matter, 
and  that  he  be  so  named  or  described  as  that  he  may  be 
capable  by  that  name  whereby  he  is  set  forth.  Eegularly, 
it  is  requisite  that  the  grantee  be  named  by  his  names  of 
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baptism  and  surname,  and  so  it  is  most  safe;  and  jet  in 
some  cases,  though  the  name  be  mistaken,  the  grant  is 
good.  As  if  a  grant  be  to  I.  S.  and  Em.,  his  wife,  and  her 
name  isEmeline;  or  a  grant  be  to  Robert,  Earl  of  Pem- 
broke, when  his  name  is  Henry;  or  to  George,  Bishop  of 
Norwich,  when  his  name  is  John.  If  the  grant  do  not  in- 
tend to  describe  the  grantee  by  his  known  name,  but  by 
some  other  matter  there,  it  may  be  good  by  a  certain  de- 
scription of  the  person  without  either  surname  or  name  of 
baptism.  And,  therefore,  a  grant  to  the  wife  of  I.  S.,  or 
to  the  second  son,  or  to  the  youngest  son,  will  be  good,  for 
the  person  is  certainly  enough  described.  '*But  if  a  grant 
be  made  in  these  words,  viz. :  To  four  of  the  parishioners 
of  Dale;  or  *  *  *  to  two  of  the  sons  of  I.  S.,  and  he 
hath  many  sons,  *  *  *  these,  and  such  like  grants  as 
these,  are  utterly  void  for  uncertainty."     (Pp.  235-6-7.) 

Appellant  relies,  among  other  authorities,  upon  the  case 
of  Hoffman  v.  Porter^  where  a  deed  was  made  to  "Peter 
Hoffman  &  Son,"  and  it  was  admitted  that  Peter  Hoffman 
was  in  partnership  with  his  son  John,  and  that  the  firm  was 
known  by  the  name  of  '* Peter  Hoffman  &  Son;"  and  Chief 
Justice  Marshall  decided  that  this  circumstance  was  suffi- 
cient to  designate  the  son  intended  in  the  deed.  He  took 
occasion,  however,  to  state  that  the  question  was  by  no 
means  free  of  doubt.  In  that  case,  the  son  John  brought 
suit  against  the  grantors  in  the  deed  to  recover  damages,  in 
consequence  of  a  defect  in  the  title,  under  a  covenant  of 
warranty;  and  the  justice  of  the  case  was  so  clearly  witli 
the  plaintiff  that  the  learned  chief  justice  resolved  the  doubt 
in  plaintiff's  favor,  and  gave  validity  to  the  conveyance.  (2 
Brock,  156.) 

We  do  not  think  that  the  reasoning  of  that  case,  when 
considered  in  the  light  of  the  facts  there  presented  and  dis- 
cussed, is  sufficient  to  authorize  us  to  declare  that  the  deed 
here  in  question  vested  the  legal  title  in  Isaac  Barnett. 

In  determining  this  question  it  must  be  distinctly  under- 
stood that  we  are  not  called  upon  to  decide  whether  it  was 
the  intention  of  the  grantor  to  convey  the  property  to  Isaac 
Barnett;  neither  are  we  to  decide  what  interpretation  should 
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be  given  to  similar  language  in  a  description  in  a  devise  of 
real  property.  The  only  question  presented  in  this  case,  as 
before  stated,  relates  exclusively  to  the  sufficiency  of  the 
description  in  the  deed  to  transfer  the  legal  title  so  as  to 
enable  Isaac  Barnett  to  sustain  an  action  of  ejectment. 

In  JacJcson  v.  Sisson,  the  patent  was  to  "James  Parker, 
William  Potter,  and  Thomas  Hathaway,  for  themselves  and 
their  associates,  being  a  settlement  of  Friends  on  the  west 
side  of  the  Seneca  lake;  to  have  and  to  hold,"  etc.     Kent, 
J.,  in  discussing  the  question  as  to  the  legal  title,  said: 
**  There  was  no  legal  estate  created  by  the  patent  but  what 
vested  in  the  three  patentees  named.     The  description  of 
the  association    *    *    *    was  too  vague  and  uncertain  to 
constitute  a  competent  grantee  at  law,  or  a  cestui  que  use, 
whose  estate  the  statute  would   transfer  into  possession. 
(Sanderson  on  Uses,  62,  128.)     *     *     *    But  the  grant 
from  the  state  is  not  to  the  three  patentees  named  and  to 
their  associates.     It  is  to  James  Parker,  William  Potter, 
and  Thomas  Hathaway,  for  themselves  and  their  associates, 
being  the  settlement   aforesaid;    and,  therefore,  from  the 
words  of  the  grant,  as  well  as  from  the  uncertainty  of  the 
description,  it  is  evident'the  associates  had  only  an  interest 
in  equity,  and  that  Parker  and  the  others  were  vested  with 
the  legal  estate,  as  trustees  for  the  association."     (2  Johns. 
Cases,  323.) 

But  the  doctrine  upon  which  this  case  rests,  and  the  prin- 
ciple upon  which  it  must  be  decided,  is  more  clearly  stated 
in  Arthur  v.  Weston,  supra,  which  was,  liko  this,  an  action 
of  ejectment.  The  deed  in  that  case  was  from  one  Hol- 
comb  to  W.  W.  Phelps  &  Co.,  and  in  the  lower  court  the 
plaintiff  offered  to  prove  that  at  the  date  of  the  conveyance 
from  Holcomb  to  W.  W.  Phelps  &  Co.,  said  firm  was  com- 
posed of  Phelps,  Cowdry  and  Whitmore,  but  this  evidence 
was  excluded,  and  the  court  declared  the  law  to  be  that  the 
deed  to  W .  W .  Phelps  &  Co .  operated  to  vest  the  legal  title 
in  "W.  W .  Phelps  only.  The  supreme  court,  in  sustaining 
the  ruling  and  decision  of  the  lower  court,  said:  "We  re- 
peat, the  only  question  in  the  present  case  is  whether  the 
description  the  deed  gives  of  Phelps,  Whitmore  &  Cowdry 
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is  of  '  that  certain t J  which  the  law  will  allow  to  be  tried/ 
so  as  to  constitute  these  persons  competent  grantees  in  a 
legal  conveyance  of  real  property.     The  objection  here  is 
not  to  the  admission  of  the  parol  proof  merely  as  such,  for 
such  evidence  is  admissible,   to  some  extent,  to  determine 
the  application  of  every  written  instrument.     It  is  always 
received  to  show  the  correspondence  of  the  parties  claiming 
and  the  thing  claimed,  with  the  description  given  of  them 
in  the  deed.     The  descriptive  matter,  whatever  it  may  be, 
must  be  in  the  deed  or  in  some  other  written  instrument  to 
which  the  deed  refers;  but  the  evidence  that  a  particular 
person  or  thing  answers  to  the  description  is  necessarily  by 
parol.     To  this  extent  we  must  always  look  outside  of  the 
instrument  to  ascertain  what  is  meant  by  it.     Neither  does 
the  objection  here  turn  merely  on  the  fact  whether  or  not  it 
be  possible,  by  means  of  the  description,  to  ascertain  the 
persons  intended.   That  was  possible  in  several  of  the  cases 
referred  to,  especially  in  the  New  York  case  (alluding  to 
Jackson  v.  SissoUy  supra),  for  the  judge  there  admits  that,  al- 
though the  description  given  would  be  insufficient  as  a  legal 
description  of  the  persons  to  take  as  the  grantees  of  the 
legal  estate,  they  were  yet  sufficiei^  to  create  a  valid  trust 
in  favor  of  the  same  persons,  and  that  under  the  instrament 
the  three  grantees  held  the  legal  estate  in  trust  for  their 
associates.     In  a  case  from  Maine  {Beoman  v.  Whitney ,  20 
Me.  420),  this  question  as  to  the  effect  of  a  deed  to  Whit- 
ney, Watson  &  Co.,  came  up  collaterally,  and   the  court 
said :  *  Who  Whitney  and  Watson  were  is  well  known,  and 
was  proved  in  the  case.  If  the  other  persons  embraced  under 
the  general  term,  Company,  could  not  take  as  grantees,  Whit- 
ney and  Watson,  who  were  named,  could,  and  thus  they  would 
hold  for  themselves  and  in  trust  for  those  associated  with 
them,  and  this  is  sufficient  to  give  operation  to  the  convey- 
ance.'   By  reference  to  the  adjudged  cases,  it  is  seen  what 
matter  of  description  the  law  deems  equivalent  to  a  proper 
name  in  designating  the  parties  to  a  conveyance.     In  all  of 
them  it  was  of  those  particulars  by  which  the  persons  were 
quite  as  well  known  in  their  neighborhoods   as  by  their 
proper  names,  and  which,  of  course,  were  of  as  easy  proof; 
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and  in  some  of  tbem  the  parties  were  better  known  by  the 
description  than  by  their  names.  Sach,  however,  we  do  not 
think  is  the  character  of  the  present  descriptive  matter. 
There  may  be,  and  no  doubt  are,  many  cases  in  which  per- 
sons would  be  quite  as  readily  known  in  their  neighbor- 
hoods by  their  partnership's  style  as  by  their  proper  names; 
but  it  is  quite  evident  that  in  other  cases,  especially  if  the 
partners  were  numerous,  or  any  of  them  were  dormant, 
it  would  be  a  matter  of  no  little  trouble,  and  of  a  good 
deal  of  uncertainty  at  least,  to  ascertain  who  were  the 
persons  that  really  took  under  the  description.  It  is 
a  matter  of  great  interest  to  the  country  that  its  land 
titles  should  be  kept  as  free  as  possible  from  uncertainty. 
Por  this  purpose,  the  law  has  required  them  to  be  put 
in  writing;  and,  in  order  to  give  them  publicity,  has  also 
required  that  they  be  put  upon  a  public  registry.  That 
these  provisions  may  be  effectual  for  the  purposes  for 
which  they  were  intended,  the  rules  of  the  common  law,  as 
to  the  designation  of  the  parties,  must  be  maintained  in 
their  vigor.  None  of  the  adjudicated  cases  go  to  the  length 
that  we  are  now  asked  to  go,  and  we  think  the  public  good 
forbids  such  a  relaxation  of  the  common  law  rules  upon  this 
subject." 

This  decision  is  followed  in  Oossett  et  al.  v.  Kent  (19  Ark. 
607),  and  Winter  v.  Stock  (29  Cal.  407),  and,  in  our  opinion, 
it  would  be  unsafe  to  depart  from  the  rule  therein  an- 
nounced. 

It  may  be  true,  as  was  argued  by  appellant,  that  the  term 
**Bro."  is  not  usually  as  uncertain  as  "Co."  It  would 
seem  to  limit  the  inquiry  as  to  which  brother  was  meant, 
and  if  there  was  only  one  brother  it  might  be  said  that 
there  was  no  good  reason  why  such  brother  should  not  take 
the  legal  title.  But,  in  reality,  the  term  **Bro."  maybe 
just  as  uncertain  as  **  Co."  It  is  not  uncommon,  we  believe, 
after  a  firm  name  has  been  once  established,  for  other  per- 
sons than  the  original  partners  coming  into  the  firm  as  part- 
ners to  continue  business  without  any  change  in  the  firm 
name.  But,  be  this  as  it  may,  it  is  quite  evident  that  it 
woald  be  unsafe  to  hold  that  a  purchaser  of  real  estate  is 
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bound  to  ascertain  who  the  partners  composing  the  firm  are. 
If  such  a  rule  should  be  adopted  it  would  have  a  tendency 
not  only  to  create  uncertainty  in  th§  transfer  of  real  prop- 
erty, but  would  open  wide  the  door  for  the  commission  of 
fraud.  There  is  no  law  in  this  state  compelling  persons 
transacting  business  under  a  firm  name  to  publicly  disclose 
the  names  of  the  individuals  composing  the  firm.  Now,  if 
the  rule  contended  for  by  appellant  should  be  adopted,  tho 
purchaser  of  real  property  from  the  alleged  copartners 
would  never  be  secure.  To  illustrate:  Th«  purchaser  exam- 
ines the  record  and  finds  a  conveyance  to  '*  A.  B.  &  Bro." 
It  is  generally  understood  in  the  community  that  **  C.  B."  is 
the  **  Bro."  composing  said  firm.  The  purchaser,  upon 
being  so  informed,  takes  the  deed  from  A.  B.  to  C.  B. 
Before  the  statute  of  limitations  expires  another  brother  of 
A.  B.  comes  into  court  with  an  action  against  the  purchaser, 
and  claims  that  he  is  the  *'Bro."  designated  in  the  deed, 
and  he  proves,  by  clear  and  positive  evidence,  that  he  is  the 
real  brother  that  was  a  member  of  the  firm  at  the  date  of 
the  execution  and  delivery  of  the  deed,  and  that  his  other 
brothers  had  falsely  misrepresented  the  facts  to  the  pur- 
chaser. What  security  would  the  purchaser  have  in  such  a 
case  ?  None  whatever.  The  fact,  relied  upon  by  appellant, 
that  the  deed  in  this  case  is  made  to  T.  B.  &  Bro.  of  Eeno 
does  not  give  to  the  deed  any  greater  degree  of  certainty. 
The  name,  **  T.  B.  &  Bro.,"  is  the  firm,  and  does  not  nec- 
essarily, or  even  by  implication,  allude  to  the  brother  that 
resided  at  Eeno. 

It  may  have  been,  for  aught  that  appears  in  the  deed, 
that  T.  B.  employed  his  brother  Isaac  as  a  clerk,  and  yet 
during  all  the  time  of  the  copartnership,  the  **Bro."iyho 
was  a  member  of  the  firm,  may  have  lived  at  New  York  or 
Paris. 

The  law  ought  not,  and  it  does  not,  sanction  any  rule 
which  would  be  susceptible  of  so  much  doubt  and  uncertain- 
ty, independent  of  its  evident  tendency  to  encourage  fraud 
and  perjury.  In  any  event  it  must  be  acknowledged  that 
the  doctrine  contended  for  by  appellant  would  surely  tend 
to  destroy  the  security  of  titles  to  real  property,  and  ought 
not  to  be  upheld. 
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Pointfl  decided. 

Entertainiog  the  opinion  that  Isaac  Barnett  uever  had  the 
legal  title  to  the  premises,  it  is  unnecessary  to  decide  the 
question  whether  this  action  was  barred  by  the  statute  of 
limitations. 

The  judgment  of  the  district  court  is  affirmed* 
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THE  STATE  OF  NEVADA,  Eespondent,  v.  AH  MOOK, 

Appellant. 

Cbihinal  Law — Tbanscbipt  on  Afpral. — The  Supreme  Court,  in  tho  exam- 
ination of  the  transcript  on  appeal  in  a  criminal  case  cannot  look  at 
anything  contained  therein  that  is  outside  of  the  record  provided  for  by 
statute. 

Chabob  of  the  Goubt  must  be  embodied  in  a  Bill  of  Exceptions. — 
The  charge  given  by  the  court  of  its  own  motion  is  not  a  part  of  the 
record  unless  it  is  included  in  the  bill  of  exceptions. 

Duty  of  Clebk  in  pbepabino  Kecobd. — The  papers  that  constitute  the 
record  or  judgment  roll  in  a  criminal  case,  are  specified  in  volume  1, 
Compiled  Laws,  2075,  and  it  is  the  duty  of  the  clerk  to  fasten  them  to- 
gether and  file  them  within  five  days  after  the  entry  of  a  judgment  of 
conviction. 

Idem — Bill  of  Exceptions. — It  is  the  duty  of  the  clerk  to  attach  the  bill  of 
exceptions  to  the  rest  of  the  judgment  roll  before  it  is  filed,  just  as  it 
was  left  by  the  judge  who  signed  it.  He  must  not  add  to  it,  or  sub- 
tract from  it,  anything  whatever. 

Homicide — Instbuctions  belatinq  to  Mubdeb. — The  court,  at  the  request 
of  the  prosecution,  instructed  the  jury  *'that  the  true  difference  between 
simple  murder  (or  murder  of  the  second  degree)  and  murtler  of  the 
first  degiee,  under  our  statute,  does  not  consist  iii  the  length  of  time 
the  assailant  must  liave  deliberated,  but  whether  he  had  at  or  before 
striking  the  fatal  blow  or  firing  the  fatal  shot  formed  the  design  to  slay 
the  deceased.  If  such  design  was  formed,  however  recently,  it  will  be 
murder  of  the  first  degree:"  Heldt  that  when  read  in  connection  with 
the  other  instructions  it  could  not  have  prejudiced  the  defendant. 

Idkm. — The  court,  at  the  request  of  the  prosecution,  also  instructed  the  jury 
**  that  the  premeditation  or  intent  to  kill  need  not  be  for  a  day,  an  hour, 
or  even  a  minute,  for  if  the  jury  believe  from  the  evidence  there  was  a 
design,  a  determination  to  kill,  distinctly  formed  in  the  mind  at  any 
moment  before  or  at  the  time  the  pistol  was  fired,  it  was  a  willful, 
deliberate  and  premeditated  killing,  and  therefore  murder  in  the  first 
degree:"  Held,  ambiguous  but  not  necessarily  erroneous,  and  that 
when  read  in  connection  with  a  proper  instruction  defining  man- 
slaughter, it  could  not  have  prejudiced  the  defendant.  (Hawlky,  C.  J., 
dissenting,) 
Ni:v.  Deo.-— 24 
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Argument  for  Appellant. 

Idem — Meaning  of  Delibebation. — ^The  words  "  a  design,  a  determination 
to  kill,  distinctly  formed  in  the  mind/'  in  their  natural  sense  imply  de- 
liberation.    (Hawley,  C.  J.,  dissenting,) 

Idem — Instbdctions  on  Same  Point,  How  Construed. — Where  two  instruc- 
tions are  given  on  the  same  point,  one  clearly  and  nneqniyocally  cor- 
rect, the  other  ambiguons  and  susceptible  of  two  constructions,  accord- 
ing to  one  of  which  it  is  correct,  but  according  to  the  other  of  which  it 
is  erroneous,  as  it  is  the  duty  of  the  jury  to  read  and  consider  all  the 
instructions  together  they  will  put  that  construction  upon  the  donbtfnl 
one  which  makes  it  consistent  with  the  other,  and  reject  that  constrao- 
tion  which  brings  the  two  in  conflict. 

Appeal  from  tlie  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Eureka  County. 

The  facts  are  suflficiently  stated  in  the  opinion  of  the  court. 

Levns  &  Dealy  for  Appellant. 

I.  The  instructions  in  this  case  are  erroneous  from  begin- 
ning to  end;  and  we  venture  the  assertion  that  no  jury  could 
possibly  have  heard  them  without  being  misled.  (The 
points  made  by  counsel  as  to  errors  in  the  charge  of  the 
court  of  its  own  motion  are  omitted,  because  said  charge  is 
not  considered  by  the  court.)  The  law  always  presumes  in- 
jury from  an  error,  unless  it  is  perfectly  manifest  it  could 
not  have  that  effect.  {Stale  v.  McGinniSy  5  Nev.  337;  Staiey, 
Parsons,  7  Id.  57;  State  v.  Van  Winkle,  6  Id.  340.) 

A  person  may  unlawfully,  feloniously  and  deliberately  kill 
another,  and  the  homicide  be  only  manslaughter.  (lOMicli. 
212;  2  Bishop  Or.  Law,  676.)  If  there  be  provocation  suf- 
ficient, a  man  may  kill  another  deliberately,  and  still  the 
offense  would  only  amount  to  manslaughter. 

II.  The  first  instruction  asked  by  the  prosecution  is  in- 
correct, because  it  virtually  ignores  deliberation,  which  is 
an  element  of  murder  in  the  first  degree  under  our  statute. 
Now,  deliberation  indicates  a  process  of  the  mind  antipodal 
to  that  described  in  the  instruction;  it  conveys  the  idea  of 
time  taken  to  arrrive  at  a  conclusion;  that  the  determina- 
tion was  arrived  at  after  reflection  and  thought,  and  excludes 
the  conclusion  that  the  legislature  intended  a  hasty  and  in- 
considerate decision.  But,  under  this  instruction,  the  jury 
are  charged  that,  no  matter  how  hasty  or  inconsiderate  the 
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determination,  the  homicide  would  be  murder  if  there  was 
an  intent  to  kill. 

III.  Instruction  number  two  ignores  all  the  defense  of 
the  defendant,  and  directly  tells  the  jury  that  if  the  defend- 
ant intended  to  kill  Ah  Long,  it  was  a  willful,  deliberate 
and  premeditated  killing.  Now,  whilst  the  jury  may  have 
believed  that  the  defendant  intended  to  kill  Ah  Long,  they 
may  have  also  believed  that  he  acted  under  great  provoca- 
tion; but  under  this  instruction  they  could  not  consider 
such  a  fact,  but  were  compelled,  if  the  killing  was  inten- 
tional, to  convict  of  murder  in  the  first  degree.  The  charge 
and  instructions,  from  beginning  to  end,  were  given  under  a 
gross  misunderstanding  of  the  law. 

John  B.  Kitlrelly  AUorney-Oeneral,  for  Bespondent. 

I.  The  charge  of  the  court,  given  of  its  own  motion,  can- 
not be  considered,  because  not  embodied  in  the  bill  of  ex- 
ceptions. (State  V.  Baker y  8Nev.  146;  State  y.  Forsha,  8Nev. 
139;  State  v.  Bmms,  8  Nev.  255;  State  v.  Darling,  4  Nev. 
413.) 

n.  Instruction,  not  one  asked  by  the  prosecution,  was  in- 
tended to  apprise  the  jury  of  the  distinction  existing  be- 
tween murder  in  the  first  and  murder  in  the  second  degree. 
While  it  does  not  contain  as  full  and  as  complete  a  definition 
of  the  difference  between  the  two  degrees  of  murder  as  it 
might,  still  the  substantial  distinction  is  set  forth.  It  is 
tantamount  to  informing  the  jury  that  murder  in  the  first 
degree  consists  in  a  deliberate  and  specific  intention  to  take 
life,  and  that  where  there  is  an  absence  of  such  intent,  that 
it  is  murder  in  the  second  degree;  provided,  that  nothing 
was  wanting  to  make  the  crime  murder  in  the  first  degree, 
save  the  intent  previously  formed  to  take  life. 

For  a  full  discussion  of  what  is  murder  in  the  first,  and 
what  is  murder  in  the  second  degree,  see  Whar.  0.  L.,  2d 
ed.  170,  et  8eq.;  Commonwealth  v.  G7'een,  1  Ash.  289;  Corn- 
monweallh  v.  Murray,  2  Ash.  43;  CommovweaUh  v.  Keeper,  2 
Ash.  227;  People  y.  Bealoha,  17  Cal.  389.  These  suggestions 
also  apply  to  instruction  two. 

III.  There  is  nothing  in  the  defendant's  testimony  which 
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tends  to  reduce  his  crime  from  that  of  murder  to  man- 
slaughter. His  testimony  shows  that  he  fired  the  fatal  shot 
prompted  by  deliberate  revenge,  and  not  in  the  heat  of 
blood.  This  is  murder.  (Rex  v.  T/iomas,  7  C.  <feP-  817;  Slate 
V.  Yarbrough,  1  Hawks,  78.) 

The  law  assigns  no  limits  within  which  cooling  time  may 
be  said  to  take  place.  Every  case  must  depend  on  its  own 
circumstances;  but  the  time  in  which  an  ordinary  man,  in 
like  circumstances,  would  have  cooled,  may  be  said  to  be  the 
reasonable  time.  (State  v.  McCants,  1  Spear's,  384;  7  Jones 
N.  C.  206.)  For  authorities  bearing  more  or  less  upon  the 
question  of  provocation  and  cooling  time,  see  6  Iredell, 
164;  18  Mo.  419;  8  Oar.  &  Payne,  182;  6  Black.  299;  18 
Ala.  720;  7  Car.  &  Payne,  142;  20  Mo.  58. 

By  the  Court,  Beatty,  J. : 

The  defendant  in  this  case  appeals  from  a  conviction  of 
murder  of  the  second  degree.  The  principal  point  made  in 
support  of  the  appeal  is  that  the  district  court  erred  in  its 
charge  to  the  jury.  But  there  is  nothing  in  the  record  to 
show  what  the  charge  of  the  court  was.  All  that  is  stated 
in  the  bill  of  exceptions  is  that  '*the  court  then,  after  argu- 
ment by  counsel,  gave  to  the  jury  the  instructions  herein  of 
record,  marked  plaintiff's  instructions,  numbers  1,  2  and  3, 
and  instructions  of  its  own  motion."  In  Tfie  State  r.  Huff 
(11  Nev.  22),  we  commented  upon  and  condemned  the  prac- 
tice of  referring  to  loose  papers  on  file  in  the  case  instead 
of  incorporating  them  in  the  bill  of  exceptions;  but  in  that 
case,  in  the  absence  of  any  objection  on  the  part  of  the 
state,  and  because  of  the  fact  that  all  the  original  papers 
had  been  destroyed  by  fire,  we  consented  to  treat  the  docu- 
ment in  question  as  a  part  of  the  record. 

Here,  however,  the  objection  is  taken  and  urged  that  the 
paper  copied  into  this  transcript  as  the  charge  of  the  dis- 
trict court,  given  of  its  own  motion,  is  not  a  part  of  the 
record,  and  cannot  be  considered. 

The  objection,  in  our  opinion,  is  well  taken.  We  can 
look  at  nothing  outside  of  the  record  (C.  L.  2105),  and  the 
charge  given  by  the  court  of  its  own  motion  in  a  criminal 
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case  is  not  of  itself  a  part  of  the  record,  and  can  only  be 
made  so  by  being  included  in  a  bill  of  exceptions.  (C.  L. 
2051,  2075;  Stale  v.  Forsha,  8  Nev.  139.)  A  bald  statement, 
that  the  court  charged  the  jury  of  its  own  motion,  does  not 
make  the  charge  so  given  a  part  of  the  bill  of  exceptions, 
but  merely  puts  upon  record  the  fact  that  the  court  did  give 
au  instruction  which  was  not  asked.  If  that  fact  is  all  that 
the  party  desires  to  have  appear,  then  his  bill  of  exceptions 
is  sufficient;  but  if  his  object  is  to  avail  himself  of  some 
supposed  error  in  the  charge,  the  charge  itself  must  be  put 
upon  record. 

Now,  it  is  perfectly  apparent  that  the  legislature  never 
intended  that  the  record  iu  a  criminal  case  should  consist  of 
a  bundle  of  loose  papers.  The  papers  that  are  to  constitute 
the  record  or  judgment  roll  are  specified  in  the  statute  (0. 
L.  2075),  and  it  is  made  the  duty  of  the  clerk  to  fasten 
them  together  and  file  them  within  five  days  after  entry  of  a 
judgment  of  conviction.  The  bill  of  exceptions  is  one  of 
the  papers  to  be  so  fastened  to  the  rest  of  the  judgment  roll 
before  it  is  filed;  but  it  is  no  part  of  the  clerk's  duty,  and 
Le  has  no  right  to  read  the  bill  of  exceptions  and  attach  to 
it,  or  copy  into  it,  the  papers  and  documents  which  he  may 
consider  are  referred  to.  All  he  has  to  do  with  the  bill  of 
exceptions  is  to  attach  it  to  the  rest  of  the  record  before 
that  is  filed.  He  can  neither  add  to  nor  subtract  from  it, 
but  must  leave  it  as  it  was  left  by  the  judge  who  signed  it. 
If,  then,  it  refers  to  other  papers  that  are  no  part  of  the 
record,  those  papers  are  not  bound  up  in  the  judgment  roll. 
They  remain  as  they  were  before,  loose,  disconnected,  un- 
authenticated,  liable  to  loss,  alteration  or  substitution.  It 
may  be  that  in  practice  these  evils  would  never  be  expe- 
rienced, but  the  legislative  will  has  been  clearly  expressed 
that  the  record  of  a  conviction  in  a  criminal  case  shall  be 
made  up,  authenticated  and  preserved  in  a  particular  mode. 
There  is  nothing  unreasonable  in  the  statutory  require- 
ments, and  they  ought  to  be  adhered  to.  If  they  are  ad- 
hered to  there  will  be  no  room  for  question  as  to  what  is 
and  what  is  not  of  record;  but  if  they  are  disregarded,  ques- 
tions may  arise  as  to  the  genuineness  of  documents  referred 
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to  in  the  bill  of  exceptions,  and  when  such  questions  can 
be  avoided  they  clearly  ought  to  be. 

The  instructions  which  the  court  gave  at  the  request  of 
the  prosecution  are,  however,  a  part  of  the  record  (C.  L. 
2011,  2012,  2051,  2075),  and  it  is  claimed  that  the  foUowiog 
were  erroneous: 

*'  No.  1.  The  jury  are  instructed  that  the  true  diflFerence 
between  simple  murder  (or  murder  of  the  second  degree) 
and  murder  of  the  first  degree,  under  our  statute,  does  nod 
consist  in  the  length  of  time  the  assailant  must  have  delib- 
erated, but  whether  he  had,  at  or  before  striking  the  fatal 
blow  or  firing  the  fatal  shot,  formed  the  design  to  slay  the 
deceased.  If  such  design  was  formed,  however  recently, 
it  will  be  murder  of  the  first  degree. 

**No.  2.  The  jury  are  instructed  that  the  premeditation 
or  intent  to  kill  need  not  be  for  a  day,  an  hour  or  even  a 
minute,  for  if  the  jury  believe  from  the  evidence  there  was 
a  design,  a  determination,  to  kill  distinctly  formed  in  the 
mind  at  any  moment  before  or  at  the  time  the  pistol  was 
fired,  it  was  a  willful,  deliberate  and  premeditated  killing, 
and  therefore  murder  of  the  first  degree." 

In  order  to  a  clearer  comprehension  of  the  points  made 
in  reference  to  these  instructions  a  brief  recital  of  the  sub- 
stance of  the  testimony  will  be  necessary. 

According  to  the  testimony  for  the  state  the  defendant 
shot  and  killed  another  Chinaman  while  he  was  under  arrest 
in  the  hands  of  an  officer,  and  just  as  he  was  being  carried 
into  jail.  The  defendant,  testifying  in  his  own  behalf,  ad- 
mitted the  killing,  but  stated  that  a  very  short  time  previous 
thereto  he  had  witnessed  an  altercation  between  the  de- 
ceased and  his  (defendant's)  brother,  which  ended  in  the 
shooting  and  wounding  of  his  brother  by  the  deceased;  tLat 
he  had  asked  the  deceased  why  he  shot  his  brother;  that 
the  deceased  replied  that  it  was  none  of  his  business,  and 
that  if  he  did  not  look  out  he  would  kill  him,  too;  that  he 
(defendant)  thereupon  stepped  into  his  house,  thirty  feet  dis- 
tant, and  armed  himself  with  a  pistol;  that  he  came  out, 
saw  the  deceased  pursued  and  captured  by  the  officers,  in- 
tercepted him  at  the  door  of  the  jail  and  shot  him.    It  was 
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a  clear  case  of  a  voluntary  and  unlawful  killing  on  the  de- 
fendant's own  statement  of  tlie  circumstances,  and  the  only 
question  was  as  to  the  degree  of  his  guilt,  whether  murder 
of  the  first  degree,  murder  of  the  second  degree,  or  man- 
slaughter. It  seems  to  have  been  conceded  in  the  district 
court,  on  all  sides,  that  the  provocation  (seeing  his  brother 
shot  by  deceased)  was  sufficient  in  law  to  mitigate  the  crime 
of  defendant  to  manslaughter,  provided  he  acted  under  the 
impulse  of  passion  and  before  the  expiration  of  reasonable 
cooling  time,  and  the  instructions  asked  by  the  defendant 
and  given  by  the  court  cover  these  points.  The  following 
is  one  of  the  instructions  so  asked  and  given : 

"The  jury  are  instructed  that  the  killing  of  a  human  be- 
ing upon  sudden  heat  of  passion,  caused  by  a  provocation 
sufficiently  strong  to  make  the  passion  irresistible,  the  kill- 
ing is  manslaughter,  and  not  murder,  provided  that  suffi- 
cient cooling  time  did  not  intervene  between  the  provoca- 
tion and  the  killing  for  the  voice  of  reason  to  be  heard. 
The  law  assigns  no  limit  within  which  cooling  time  may  be 
said  to  take  place.  Every  case  must  depend  on  its  own  cir- 
cumstances, and  if  you  find  from  the  evidence  in  this  case 
that  the  defendant,  upon  sudden  heat  of  passion,  caused  by 
provocation  sufficiently  strong  to  make  the  passion  irresist- 
ible, and  that  sufficient  cooling  time  did  not  intervene,  you 
will  find  the  defendant  guilty  of  manslaughter.'' 

It  is  evident  that  a  clerical  mistake  has  occurred  in  the 
copying  of  this  instruction,  but  it  shows  clearly  enough  that 
the  jury  was  instructed  in  language  of  his  own  choosing,  and 
in  terms  quite  as  favorable  as  the  law  warrants,  that  the 
defendant  was  only  guilty  of  manslaughter,  if  he  acted  un- 
der the  impulse  of  passion,  caused  by  a  sufficient  provoca- 
tion, and  before  the  intervention  of  reasonable  cooling  time. 
He  can  certainly  have  no  fault  to  find  as  to  the  manner  in 
which  the  law  of  voluntary  manslaughter  was  laid  down. 
And  if  the  jury  attended  to  this  instruction,  and  understood 
its  meaning,  we  must  conclude  that  in  convicting  him  of 
murder  in  the  second  degree,  they  decided,  as  a  matter  of 
fact,  either  that  he  had  never  been  impelled  by  passion,  or 
that  it  had  had  time  to  subside  before  the  shooting.     The 
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testimony  in  the  case  would  have  well  warranted  either  find- 
ing. From  the  defendant's  own  account  of  the  transaction, 
he  appears  to  have  proceeded  with  the  utmost  coolness  and 
deliberation  throughout,  and  there  was  other  testimony 
strongly  tending  to  negative  the  existence  of  uncontrollable 
passion  at  the  time  of  the  shooting. 

This  made  it  proper  for  the  prosecution  to  ask  the  court 
for  instructions,  based  upon  the  hypothesis  that,  at  the 
time  of  the  shooting,  the  defendant's  mind  was  free  from 
passion  and  under  the  dominion  of  reason;  and  it  is  upon 
that  hypothesis  that  the  two  instructions  first  above  quoted 
are  evidently  based.  They  are  not  to  be  read  by  themselves, 
but  in  connection  with  each  other  and  the  rest  of  the  charge. 
So  read,  we  do  not  think  they  can  have  prejudiced  the  de- 
fendant. 

Taking  the  second  one  alone,  out  of  its  context,  it  will, 
perhaps,  bear  the  construction  which  defendant  puts  upon 
it;  and  whether  a  lawyer  would  or  would  not  understand 
from  it  that  a  bare  intent  to  kill  makes  the  killing  murder, 
it  is  certainly  not  improbable  that  a  jury  might  understand 
it  in  that  sense.  Of  course,  if  a  jury  were  so  instructed  in 
a  case  like  this,  it  would  be  error.  It  requires  some- 
thing more  than  a  bare  intent  to  kill  to  make  a  killing 
murder  in  any  degree.  In  all  cases  of  voluntary  man- 
slaughter, such  as  defendant  contended  this  was,  there  is 
an  intent  to  kill.  But  it  is  supposed  in  such  cases  that 
the  slayer  is  incapable  of  exercising  his  reasoning  faculties 
on  account  of  the  predominance  of  passion,  and  it  is  there- 
fore said  that  there  is  no  deliberation  and  no  malice  afore- 
thought. In  order  that  the  intent  to  kill  may  constitute 
express  malice,  it  must  be  formed  in  a  mind  free  from 
irresistible  passion  and  capable  of  reason.  If,  instead  of  this, 
the  intent  to  kill  is  the  result  of  a  mere  blind  impulse  of 
passion,  the  killing  cannot  be  murder  in  the  first  degree, 
and  will  not  even  be  murder  in  the  second  degree  unless  the 
passion  was  caused  by  an  insufficient  provocation  or  a  rea- 
sonable cooling  time  had  elapsed  before  the  killing.  There- 
fore, we  say  again,  that  if  the  jury  in  this  case  had  been 
instructed  that  a  bare  intent  to  kill  on  the  part  of  the  de- 
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fendant  made  his  crime  murder,  the  instruction  would  have 
been  en-oneous,  and  the  judgment  ought  to  be  reversed. 
But  we  do  not  think  the  instructions  complained  of,  read  in 
connection  with  the  rest  of  the  charge,  could  have  been  so 
understood.     They  undertake  to  state  the  distinction  be- 
tween murder  of  the  first  and  murder  of  the  second  degree. 
In  another  instruction,  the  jury  are  told  that  if  there  was 
sufficient  provocation,  irresistible  passion,  and  no  sufficient 
cooling  time,  the  defendant  is  only  guilty  of  manslaughter. 
But  suppose  there  was  no  passion  sufficient  to  overpower 
the  reason,   or   suppose   a  reasonable    cooling  time    had 
elapsed  before  the  killing?   This  hypothesis  is  not  expressed 
in  the  instructions,  but  is  implied,  and  on  such  hypothesis 
they  do  not  misstate  the  law,  at  least  not  in  a  manner  that 
could  possibly  have  prejudiced  the   defendant.     The   ex- 
pressions which  occur  throughout  the  instructions,  such  as 
"premeditation,"   "deliberation,"  ** design,  determination, 
distinctly  formed  in   the  mind,"   all  imply  the  absence  of 
overpowering  passion,  so  that  the  instructions  really  mean 
this:  If  the  defendant,  instead  of  being  impelled  by  passion 
was  impelled  by  deliberate  revenge — if  he  was  under  the 
control,  instead  of  being  beyond  the  control,  of  his  reason 
— it  matters  not  how  instantaneously  he  may  have  acted 
upon  the  design  to  kill,  he  was  guilty  of  murder  in  the  first 
degree. 

If  this  was  the  meaning  of  the  instructions,  and  read  in 
connection  with  the  instruction  in  regard  to  manslaughter, 
we  think  they  must  have  been  so  understood;  then  they 
stated  the  law  applicable  to  this  case  correctly.  If  a  killing 
is  unlawful,  and  if  there  was  a  design  to  kill  distinctly 
formed  in  the  mind  of  the  slayer — if  the  intent  to  kill 
existed  in  a  mind  controlled  by  reason  and  not  impelled  by 
passion — an  instant  before  striking  the  fatal  blow,  the 
killing  is  murder  of  the  first  degree.  The  time  a  man 
deliberates  is  wholly  immaterial.  The  question  is:  has  he 
deliberated  at  all?  and  whether  he  has  or  not  depends 
solely  upon  whether  his  mind,  at  the  moment  of  such 
intentional  killing,  is  or  not  under  the  dominion  of  reason. 
If  he  is  capable  of  deliberation  his  intent  to  kill  must  be 
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deliberate,  and  there  is  express  malice.  This  doctrine  is 
elementary.  The  text-books  are  full  of  it,  and  all  the 
authorities  sustain  it. 

We  wish  to  say,  however,  in  conclusion,  that  we  do  not 
approve  these  instructions  as  models  to  be  followed  here- 
after. The  most  that  can  be  said  in  their  favor  is  that  in 
this  case  they  did  not  prejudice  the  defendant.  The  first 
appears  to  have  been  drawn  from  the  opinion  of  the  chief 
justice  in  Millain's  case.  The  language  of  that  opinion 
was  proper  enough  in  the  connection  in  which  it  was  used, 
but  it  is  neither  a  full  nor  a  perfectly  clear  statement  of 
the  distinction  between  the  two  degrees  of  murder,  and 
there  are  many  cases  in  Avhich  it  would  be  confusing,  if  not 
absolutely  erroneous.  The  second  is  still  more  objection- 
able. Its  meaning  is  not  clear,  but  ambiguous  and  in- 
definite. It  is  susceptible  of  a  construction  according  to 
which  it  would  be  erroneous,  and,  but  for  the  clear  and 
definite  instruction  on  the  subject  of  voluntary  man- 
slaughter by  which  it  was  accompanied  and  qualified  in 
this  case,  must  have  been  so  construed. 

The  judgment  of  the  district  court  is  affirmed. 

Hawley,  C.  J.,  dissenting: 

With  that  portion  of  the  opinion  of  the  court  which  de- 
cides that  the  instructions  given  by  the  court  of  its  own 
motion  cannot  be  considered,  because  not  embodied  in  tbe 
bill  of  exceptions,  I  fully  concur. 

I  also  agree  with  the  court  that  instruction  number  one 
given  at  the  request  of  the  prosecution,  does  not  correctly 
state  the  true  rule  between  murder  of  the  first  and  murder 
of  the  second  degree.  But  I  dissent  from  some  of  the  views 
expressed  by  the  court  relative  to  instruction  number  two. 

In  this  case  it  is  very  properly  admitted  by  the  attorney- 
general  and  by  the  court  that  the  second  instruction,  stand- 
ing alone,  is  ambiguous  and  susceptible  of  an  erroneous  con- 
struction. This  being  true,  upon  what  hypothesis  can  it  be 
considered  as  correct  ?  In  what  portions  of  the  other  in- 
structions are  any  words  to  be  found  which  qualify,  relate 
to,  or  in  any  other  manner  explain  the  language  or  cover 
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the  principle  of  law  intended  to  be  contained  in  tbis  in- 
struction? Can  we  interpolate  qualifications  that  do  not 
anywhere  appear  in  any  of  the  instructions  given  ?  It  seems 
to  me  that  if  any  effect  is  to  be  given  to  the  language  used, 
as  expressing  the  intention  of  the  court  giving  it,  it  means 
just  what  it  says  and  nothing  else. 

Admitting  that  the  instruction  relating  to  voluntary  man- 
slaughter was  proper,  yet  neither  in  it  or  elsewhere  is  there 
any  attempt  to  draw  the  line  distinguishing  murder  from 
manslaughter.  The  jury  was  not  told  that  if  the  defendant 
was  not  controlled  by  passion,  but  was  impelled  by  delib- 
erate revenge,  or  if  he  was  under  the  control  of  his  reason, 
then  if  he  had  formed  the  deliberate  design  to  kill,  even  for 
an  instant,  it  was  murder  in  the  first  degree; nor  in  my  judg- 
ment can  any  such  meaning  be  reasonably  implied  from  the 
language  of  the  instruction.  On  the  other  hand,  it  does 
appear  to  me  that  the  jury  was  in  effect  told  that  notwith- 
standing the  facts  stated  in  the  instruction  defining  man- 
slaughter, yet,  to  quote  the  language  of  the  instruction,  **if 
the  jury  believe  from  the  evidence  there  was  a  design,  a  de- 
termination, distinctly  formed  in  the  mind  at  any  moment 
before  or  at  the  time  the  pistol  was  fired,  it  was  a  willful, 
deliberate  and  premeditated  killing,  and  therefore  murder 
in  the  first  degree."  This  is  not  the  law.  When  the  facts 
of  a  homicide  clearly  show  that  the  killing  was  done  with 
an  intent  to  take  life,  and  the  act  of  killing  is  not  accompa- 
nied by  any  circumstances  of  justification,  extenuation  or 
excuse,  as  recognized  by  law,  then  the  act  of  killing  would 
be  murder,  and  in  such  a  case  the  deliberate  and  premedi- 
tated intent  to  kill  need  not,  in  order  to  make  it  murder  of 
the  first  degree,  have  existed  for  any  given  length  of  time, 
it  being  sufficient  that  such  intent  actually  existed  before 
thecommission  of  theactfrom  which  death  ensued.  "But," 
as  was  said  by  Christiancy,  J.,  in  Maker  v.  I7ie  People,  "if 
the  act  of  killing,  though  intentional,  be  committed  under 
the  influence  of  passion  or  in  heat  of  blood,  produced  by 
an  adequate  or  reasonable  provocation,  and  before  a  reason- 
able time  has  elapsed  for  the  blood  to  cool  and  reason  to 
resume  its  habitual  control,  and  is  the  result  of  the  tempo- 
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rary  excitement  by  which  the  control  of  reason  was  dis- 
turbed rather  than  of  any  wickedness  of  heart,  or  cruelty, 
or  recklessness  of  disposition,  then  the  law,  out  of  indul- 
gence to  the  frailty  of  human  nature,  or  rather  in  recogni- 
tion of  the  laws  upon  which  human  nature  is  constituted, 
very  properly  regards  the  offense  of  a  less  heinous  charac- 
ter than  murder,  and  gives  it  the  designation  of  manslaugh- 
ter."   (10  Mich.,  219). 

It  does  not  appear  in  any  of  the  instructions  presented 
by  the  record,  that  the  jury  was  informed  that,  if  the  act  of 
killing  was  intentional,  the  offense  might,  nevertheless,  be 
reduced  to  manslaughter,  if  committed  ''  upon  a  sudden  heat 
of  passion  caused  by  a  provocation  apparently  sufficient  to 
make  the  passion  irresistible."  (1  Comp.  L.  2324.)  The 
distinction  between  murder  and  manslaughter  does  not  de- 
pend upon  the  question  whether  there  was  an  intent  to  kill. 
(2  Bish.  on  Cr.  L.  676;  Lewis,  U.  S.  Or.  L.  396;  Dennison 
V.  The  State,  13  Ind.  610;  Mariay.  The  State,  28  Tex.  698; 
People  V.  Freel,  48  Cal.  436.)  **  Whether  the  homicide 
amounts  to  murder,  or  manslaughter  merely,"  to  quote  the 
language  of  Niles,  J.,  in  the  case  last  cited,  "does  not  de- 
pend upon  the  presence  or  absence  of  the  intent  to  kill.  In 
either  case  there  may  be  a  present  intention  to  kill  at  the 
moment  of  the  commission  of  the  act.  But  when  the  mortal 
blow  is  struck  in  the  heat  of  passion  *  *  *  the  law, 
out  of  forbearance  for  the  weakness  of  human  nature,  will 
disregard  the  actual  intent,  and  will  reduce  the  offense  to 
manslaughter.  In  such  a  case,  although  the  intent  to  kill 
exists,  it  is  not  that  deliberate  and  malicious  intent  which 
is  an  essential  element  in  the  crime  of  murder." 

In  the  absence  of  any  explanation  as  to  the  difference  be- 
tween murder  and  manslaughter  in  cases  like  the  present, 
where  there  is  an  intent  to  take  life,  it  does  not  appear  to 
me  that  the  jury  could  have  understood  the  instruction  in 
any  other  sense  than  that  which  its  language  imports.  It 
may  be  that  the  evidence  in  this  case  would  have  justified 
the  jury  in  finding  the  defendant  guilty  of  murder  in  the 
first  degree,  but  there  was  evidence  tending  to  show  that  the 
act  of  killing  was  the  result  of  a  sudden  and  violent  impulse 
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of  passion,  produced  by  an  adequate  provocation,  sufiScient 
to  reduce  the  degree  of  crime  to  mauslangbter,  and  hence 
the  defendant  was  entitled  to  have  correct  instructions  given 
upon  this  point;  and  having  been  convicted  of  murder  in 
the  second  degree,  the  error  in  the  instruction  was,  in  my 
opinion, 'of  such  a  character  that  it  may  have  misled  the 
jury  to  the  defendant's  prejudice. 

I  diflfer  from  the  court  in  its  conclusions  that  the  words 
"premeditated,"  **a  design,  a  determination,  to  kill,  dis- 
tinctly formed  in  the  mind,"  as  used  in  the  instruction, 
were  sufficient  to  inform  the  jury  of  the  distinction  which  it 
is  claimed  was  intended  to  be  made  by  the  court  below. 
The  word   ** premeditated"  is  used   as  synonymous  with 
**  intent,"  and  hence,  in  determining  what  was  meant,  we 
must  leave  it  out,  and  there  is  no  other  word  or  expression 
in  this  instruction  which  necessarily  implies  "  deliberation 
and   malice  aforethought,"  without  which  the   offense  of 
murder  in  the  first  degree  cannot  be  established.    The  legal 
definition  of  the  word  **  intention,"  according  to  Bouvier, 
is  **  a  design,  resolve  or  determination  of  the  mind,"  so  that 
in  the  legal,  as  well  as  ordinary  signification  of  the  words, 
the  jury  may  have  understood  the  instruction  to   mean: 
That  if  there  was  an  intent  to  kill  at  any  moment  before  or 
at  the  time  the  pistol  was  fired,   "it  was  a  willful,  delib- 
erate and  premeditated  killing,  and  therefore  murder  in  the 
first  degree."    In  this  case,  although  there  was  an  intention 
to  kill,  yet  if  the  jury  believed  from  the  evidence  that  the 
killing  was  "without  malice,  express  or  implied,  and  with- 
out any  mixture  of  deliberation,"  the  crime  was  only  man- 
slaughter. (1  Comp.  L.  2324.)     It  is  not,  perhaps,  neces- 
sary that  the  court  should  give  instructions  embodying  all 
the  distinctions  between  the  different  degrees  of  crime.    As 
long  as  the  court  gives  correct  instructions,  the  defendant 
cannot  complain.     If  he  wishes  more  explicit  instructions, 
he   must  prepare  them,  and  ask  the  court  to  give  them.     I 
agree  with  the  court,  that  when  the  instructions,  construed 
together  as  a  whole,  clearly  set  forth  the  law  of  the  case,  an 
ambiguity  in   some   portion   thereof  will   not  necessarily 
vitiate  the  verdict.     But  when  an  error  does  clearly  appear 
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in  an  instruction  given  by  the  court,  and  the  error  has  not 
been  cured  by  other  instructions,  it  must  in  some  manner 
affirmatively  appear  that  the  defendant  could  not  have  been 
prejudiced  by  the  error.  In  my  opinion  it  does  not  so  ap- 
pear in  this  case. 
I  think  the  judgment  ought  to  be  reversed. 

A  rehearing  was  granted  in  this  case  at  the  request  of 
counsel  for  appellant,  to  enable  them  to  fully  argue  the 
points  upon  which  they  relied  for  a  reversal.     In  the  peti- 
tion for  a  rehearing,  counsel  for  appellant,  among  other 
things,  contended  that  the  second  instruction  discussed  in 
the  opinions  was  a  flagrant  violation  of  the  law;  that  it  was 
not  cured  by  any  other  instruction;  that  there  were  no 
other  instructions  which  either  modified  or  added  to  it; 
that  it  was  an  attempt  to  define  marder,  and  that  the  in- 
struction referred   to  by  the  court  is   one  defining  man- 
slaughter.    That  the  jury,  after  reading  this  instruction, 
if  they  were  of  the  opinion  that  the  defendant  had  formed 
a  design  to  kill,  at  any  time  before  the  fatal  act,  might  have 
then  stopped  and  found  the  defendant  guilty  of  the  higher 
offense  without  disregarding  the  definition  of  manslaughter 
in  instruction  number  three,  because  in  instruction  number 
two  the  entire  proposition  is  that  if  the  design  is  formed  be- 
fore the  killiug,  then  the  crime  is  murder.     The  jury  accept 
that  as  a  fact  to  control  them;  there  is  no  qualification  of 
it,  no  modification.     It  is  a  statement  of  an  abstract  legal 
proposition,  to  hold  good  in  all  cases.     In  other  words,  the 
test  whereby  to  determine  whether  the  offense  be  murder 
or  manslaughter  is,  was  there  a  distinct  design  formed  to 
kill  before  the  fatal  act?    That  the  instruction  means  noth- 
ing else,  and  cannot  mean  anything  else,  with  any  kind  of 
regard  for  the  use  of  language.     The  jury,  being  so  in- 
structed, may  have  found  the  defendant  guilty  of  murder, 
provided  they  believed  such  design  did  exist  or  was  formed, 
and  they  could  have  so  concluded  without  doing  violence 
to  the  instruction  defining  manslaughter,  because  instruc- 
tion number  two  is  to  the  effect  that,  if  there  be  a  design  to 
kill,  then   the   killing  is  murder,   while  the  manslaughter 
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defined  by  the  judge  may  be  a  killing  upon  a  provocation 
without  any  such  preconceived  design,  and  a  jury  simply 
looking  to  the  language  in  which  they  were  instructed 
could  como  to  no  other  conclusion. 

Upon  a  rehearing  the  following  opinions  were  filed  at  the 
October  term,  1877 : 

By  the  Court,  Beatty,  J. : 

It  is  a  subject  of  regret  with  the  court  that  counsel  for 
appellant  did  not  avail  themselves  of  the  opportunity  of  a 
rehearing  to  elaborate  their  views  of  this  case  in  an  oral  ar- 
gument.   'The  rehearing  was  ordered,  not  because  we  were 
convinced  by  the  arguments  advanced  in  the  petition  that 
our  former  decision  was  erroneous,  but  because,  on  account 
of  the  division  of  opinion  in  the  court  and  the  suggestion 
of  counsel  that  they  had  been  misled  by  the  absence  of  the 
attorney-general  at  the  time  the  case  was  first  argued,  we 
were  desirous  of  aflfording  them  an  opportunity  to  reply  to 
the  points  made  by  the  attorney-general  and  to  convince  us 
of  our  error,  if  we  had  committed  one.     They  have  chosen, 
however,  to  resubmit  the  case  on  their  original  brief,  and 
their  petition  for  a  rehearing — assuming  that  the  questions 
involved  are  too  plain  to  admit  of  a  diflference  of  opinion, 
and  that  our^ormer  decision  was  the  result  of  iuadvertance 
and  want  of  consideration.     Counsel  are  mistaken  in  sup- 
posing that  the  case  was  decided  without  full  consideration 
of  all  the  points  of  their  argument,  or  without  a  thorough 
knowledge  of  all  that  is  contained  in  the  record.     The  views 
of  counsel  are,  in  the  main,  those  which  were  adopted  in 
the  dissenting  opinion  of  the  chief  justice,  and  the  fact  that 
he  differed  with  the  other  members  of  the  court  led  to  a 
thorough  reconsideration  of  the  majority  opinion  before  it 
was  filed.     Upon  such  reconsideration  we  were  satisfied,  as 
we  still  are,  that  the  decision  was  correct.     We  have  only 
to  regret  that  we  did  not  modify  one  or  two  unguarded  ex- 
pressions in  the  opinion,  which  have  led  to  a  misconception 
of  its  meaning.     We  think  that  on  a  careful  reading  it  ought 
not  to  be  misunderstood;  but,  since  it  has  been  misunder- 
stood by  counsel  for  appellant,  we  are  glad  of  the  opportu- 
nity to  restate  our  position  more  clearly,  if  we  can. 
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We  will,  however,  before  adverting  to  the  point  as  to 
which  we  have  been  misunderstood,  pay  some  attention  to 
other  matters  dwelt  upon  in  the  petition  for  rehearing. 

Vigorous  exception  is  taken  to  the  opinion  imputed  to  tbe 
court  (hat  the  verdict  in  this  case  was  a  proper  one.  Couu- 
sel  **  protest  that  there  is  no  case  on  record  where  a  man 
was  convicted,  by  an  impartial  jury,  of  murder  upon  the 
facts  developed  in  this  case."  They  *'can  account  for  the 
verdict  upon  no  hypothesis  except  that  it  was  the  result  of 
hatred  of  Chinamen,  with  the  fear  of  newspaper  censure, 
together  with  the  bold  and  glaring  misstatements  of  the  law 
by  the  court  below."  They  assert  that  **  the  evidence  all 
through  shows  that  the  defendant  was  acting  under  the  most 
uncontrollable  passion,  induced  by  an  act  that  would  have 
impelled  any  rational  being  to  do  what  he  did." 

**  Let  us  suppose,"  they  say,  **  that  a  white  man  finds  his 
brother  shot  down  in  cold  blood.  He  addresses  the  mur- 
derer immediately  upon  the  perpetration  of  the  act,  and  the 
only  answer  he  gets  is  a  threat  against  his  own  life.  If, 
under  such  circumstances,  he  should  immediately  procure  a 
weapon  and  kill  the  murderer  of  his  brother,  will  any  one 
say  that  such  a  man  is  guilty  of  murder  ?  We  venture  the 
statement  that  no  jury  in  creation  would  convict  him  of  any 
such  crime,  and  ninety-nine  out  of  a  hundred  Vould  unhes- 
itatingly acquit  him  altogether,  and  yet  this  court  say  that 
the  jury  in  this  case  properly  convicted  this  defendant. 
We  cannot  believe  that  the  court  has  read  the  evidence  with 
that  care  that  it  should." 

This  vehemence  of  statement  is  ^^erhaps  not  unbecoming, 
and  at  all  events  is  pardonable,  in  counsel,  whose  sympathy 
for  their  client  in  cases  of  this  character  may  always  be  ex- 
pected to  cloud  their  judgment  to  a  greater  or  less  extent, 
but  we  must  be  allowed  to  protest  that  we  expressed  do 
opinion  as  to  the  propriety  of  the  verdict  in  this  case.  All 
we  said,  and  all  we  were  called  upon  to  say,  was  that,  under 
the  testimony,  which  would  have  well  warranted  the  jury  in 
finding  either  that  there  was  no  uncontrollable  passion  or 
that  there  was  cooling  time,  it  was  proper  for  the  court  to 
give  instructions  based  upon  that  hypothesis.     We  venture 
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still  to  adhere  to  that  opinion,  and  should  do  so  even  though 
the  testimony  for  the  defense  had  been  as  strong  as  counsel 
represent  it.  Api'ima  facie  case  of  murder  was  proved. 
The  court  could  not  assume  that  the  jury  would  believe  the 
testimony  as  to  mitigating  circumstances,  but,  on  the  con- 
trary, had  to  assume,  in  giving  its  instructions,  that,  on  the 
question  of  sufScient  provocation  or  reasonable  cooling 
time,  the  finding  of  the  jury  might  be  against  the  defend- 
ant. So  the  point  decided  would  have  been  correctly  de- 
cided if  the  testimony  had  been  such  as  counsel  imagine  it 
to  have  been.  But  in  truth  the  case  bears  a  very  slight  re- 
semblance to  the'version  of  it  which  we  have  quoted  from 
the  petition  for  a  rehearing.  We  should  be  sorry  to  be  un- 
derstood as  saying  that  this  verdict — ^murder  of  the  second 
degree — was  exactly  the  proper  one.  What  we  said,  and 
what  we  repeat  is,  that  the  evidence  warranted  a  graver  ver- 
dict. The  defendant  did  not  ''find  his  brother  shot  down 
in  cold  blood."  He  and  his  brother  were  in  the  street  in 
front  of  Ah  Long's  house.  His  brother  was  assailing  Ah 
Long  With  the  foulest  and  most  abusive  epithets,  and  chal- 
lenging him  to  come  out.  He  came  out,  not  in  cold  blood, 
but  in  response  to  challenges  and  insults.  He  shot  at  de- 
fendant's brother,  but  there  is  no  testimony  that  he  brought 
him  down,  or  even  injured  him  seriously.  All  we  know  is 
that  it  was  a  flesh  wound.  Ah  Long,  then,  was  not  the  * '  mur- 
derer^^  of  defendant's  brother,  and  his  conduct  was  not  un- 
provoked. If  we  were  to  adopt  the  notions  of  counsel,  that 
the  law  ought  to  be  made  to  fit  the  verdicts  that  the  juries 
of  the  country  have  found,  or  would  or  would  not  find,  we 
might  even  say  that  Ah  Long  was  justified;  for  we  are  not 
without  experience  in  this  state  of  verdicts  of  acquittal  under 
circumstances  quite  as  unfavorable  to  the  defendants  as 
these  were  to  Ah  Long. 

The  defendant  did  not  kill  Ah  Long  ^^immediately.''  He 
was  not  seized  with  a  sudden,  uncontrollable  impulse  to 
slay.  He  did  not  rush  oflf  at  once  to  procure  a  deadly 
weapon,  but  stopped  to  ask  Ah  Long  why  he  had  shot  his 
brother.  On  receiving  a  threatening  answer,  he  went  and 
got  his  pistol  for  the  purpose,  he  says,  of  shooting  Ah  Long 
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**i/  he  saw  him"  On  this  testimony  alone  it  would  have 
appeared  that  he  got  his  pistol,  not  as  a  means  of  giatif  jing 
an  impulse  of  passion,  but  as  a  measure  of  precaution  or 
means  of  revenge.  But  his  subsequent  conduct  is  still 
more  significant.  Did  he  start  in  headlong  pursuit  of  Ah 
Loug,  impelled  by  overmastering  passion  to  seek  his  life, 
and  oblivious  of  everything  else?  He  did  Jhe  very  oppo- 
site. He  saw  the  police  capture  Ah  Long,  gave  up  the  pur- 
suit himself  without  going  near  him  at  that  time,  and  went 
for  a  surgeon  to  attend  his  brother  s  wound.  His  passion 
was  so  far  under  his  control  that  he  could  suspend  the  grat- 
ification of  it  until  his  brother  was  provided  with  a  sur- 
geon. This  circumstance  alone  negatives  the  idea  of  irre- 
sistible passion,  for  unless  counsel  are  going  to  contend — 
and  it  would  be  suicidal  to  do  so — that  he  calculated  upon 
getting  a  surgeon  for  his  brother  and  getting  back  to  the 
jail  in  time  to  intercept  Ah  Long  before  he  was  locked  up, 
it  proves  that  he  had  laid  aside  the  notion  of  killing  him 
for  the  time  being. 

Moreover,  there  was,  in  the  situation  of  Ah  Long  at  the 
moment  he  was  shot,  much  to  disarm  the  passion  of  a  rea- 
sonable man.  He  was  a  captive  in  the  custody  of  the  offi- 
cers of  the  law,  disarmed,  helpless,  and  at  the  very  door  of 
the  jail. 

It  was  upon  such  testimony  as  this  that  the  jury  had  to 
decide.  We  have  not  said,  and  we  are  not  called  upon  to 
say,  whether  their  verdict  was  the  proper  one  or  not.  We 
are  quite  willing  to  say,  however,  that  if  it  had  been  mur- 
der of  the  first  degree,  instead  of  murder  of  the  second 
degree,  it  would  have  been  well  warranted  by  the  testimony 
of  the  defendant  himself.  The  verdict  that  was  found,  we 
think,  may  be  accounted  for  without  reference  to  hatred  of 
Chinamen,  fear  of  newspaper  censure,  or  any  supposed 
errors  in  the  instructions.  If  the  jury,  giving  the  prisoner 
the  benefit  of  every  reasonable  doubt,  thought  that  he 
killed  the  deceased  under  the  influence  of  uncontrollable 
passion,  and  without  any  mixture  of  deliberation,  and  if  at 
the  same  time  they  thought  that  the  circumstances  were  noli 
such  as  to  justify  the  existence  or  persistence  of  irresistible 
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pjvssion  in  a  reasonable  man,  their  verdict  was  perfectly 
consistent  with  the  law,  and  was  based  upon  a  very  chari- 
table view  of  the  defendant's  conduct. 

Another  matter  to  be  disposed  of  before  coming  to  the 
two  instructions  which  were  discussed  in  our  former  opin- 
ion, is  the  claim  of  counsel  that,  although  the  instructions 
which  are  said  to  have  been  given  by  the  district  court  of 
its  own  motion  are  not  in  the  record,  and  cannot,  therefore, 
be  made  the  basis  of  our  decision,  they  ought,  nevertheless, 
to  be  considered  to  a  certain  extent,  and  allowed  some  un- 
defined weight  in  shaping  our  conclusions. 

We  think  it  ought  not  to  be  necessary  to  say  that  it  is  the 
duty  of  this  court  to  decide  the  questions  of  law  that  are 
properly  presented  for  its  decision,  without  allowing  itself 
to  be  prejudiced  or  influenced  by  matters  of  which  it  can- 
not take  judicial  cognizance.     If  these   supposed  instruc- 
tions are  not  in  the  record,  we  do  not  know  that  they  were 
ever  given.     If,  notwithstanding  our  duty  to  ignore  them, 
we  should  choose  to  believe  that  they  were  given  in  the  case, 
and  if  we  should  also  consider  them  as  flagrantly  erroneous 
and  as  prejudicial  to  the  defendant,  as  in  the  opinion  of  his 
counsel  they  were,  we  might  not  be  able  to  consider  the 
questions  presented  by  the  record   as  impartially  as  we 
ought,  but  just  so  far  as  we  allowed  ourselves  to  be  influ- 
enced by  such  extraneous  matters  we  should  be  derelict. 
What  is  in  the  record  it  is  our  duty  to  allow  its  fall  weight; 
what  is  not  in  the  record  cannot  be  used  as  a  make-weight 
to  eke  out  an  argument  that  would  be  incomplete  without  it. 
We  come  now  to  instructions  numbers  one  and  two,  upon 
the  construction  of  which  our  decision  must  turn.     It  is  con- 
stantly assumed  in  the  petition  for  a  rehearing  that,  in  our 
former    opinion,  we    conceded    those   instructions  to   be 
clearly  erroneous;  that,  taken  by  themselves,  they  misstated 
the  law  of  this  case.     A  careful   reading  of  that  opinion 
will  convince  counsel  of  their  mistake.     We  never  decided, 
and  never  intended  to  decide,  the  proposition  which  they 
so  vigorously  combat.     We  never  entertained  the  opinion 
that  where  two  instnictions  are  given  covering  the  same 
point,  one  clearly  erroneous  and  the  other  clearly  correct, 
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that  the  erroneous  instruction  is  cured  by  the  correct  one. 
The  proposition  we  endeavored  to  state  and  to  enforce  was 
this :  Where  two  instructions  are  given  on  the  same  point, 
one  clearly  and  unequivocally  correct,  the  other  ambiguons 
and  susceptible  of  two  constructions,  according  to  one  of 
which  it  is  correct,  but  according  to  the  other  of  which  it 
is  erroneous,  since  it  is  the  duty  of  the  jury  to  read  and 
consider  all  the  instructions  together,  they  will  put  that 
construction  upon  the  doubtful  one  which  makes  it  consist- 
ent with  the  other,  and  reject  that  construction  which 
brings  the  two  in  conflict.  This  is  a  principle  of  con- 
struction universally  acknowledged,  because  it  is  obviously 
a  reasonable  principle,  and  because  any  contrary  principle 
would  be  as  obviously  unreasonable. 

Now,  we  did  not  assume  in  our  former  opinion  all  that 
we  are  charged  with  having  assumed,  but  we  do  assume 
some  things  that  the  counsel  think  ought  not  to  be  as- 
sumed. It  is  the  duty  of  juries  to  read  and  consider  all 
the  instructions  of  the  court,  and  we  presume  that  they  do 
so.  It  is  their  duty  to  understand  the  instructions,  and 
we  assumed  that,  in  the  effort  to  find  out  their  meaning, 
they  resort  to  the  same  reasonable  and  obvious  principles 
of  construction  by  which  courts  are  guided  in  the  interpre- 
tation of  a  doubtful  clause  of  a  statute  or  a  contract.  Of 
course,  if  these  assumptions  are  unfounded,  our  decision 
of  this  case  is  all  wrong;  but  we  entertain  no  doubt  of 
their  correctness,  and  we  think  they  fully  support  every- 
thing that  has  been  decided. 

We  did  not  say  in  our  former  opinion  that  instruction 
number  two  misstated  the  law  applicable  to  this  case.  We 
said  that,  taken  by  itself,  it  wovld  hear  the  construction 
placed  upon  it  by  counsel,  and  that  a  jury  might  under- 
stand it  in  that  sense.  We  said  in  one  place,  speaking  of 
both  instructions,  '*  on  such  hypothesis  they  do  not  mis- 
state the  law;  at  least  not  in  a  manner  which  could  possibly 
have  prejudiced  the  defendant."  Here  is  an  admission 
that  in  some  particular  they  do  misstate  the  law,  and  so 
they  do.  They  assume  to  state  the  distinction,  and  tbe 
whole  distinction,  between  murder  of  the  first  and  murder 
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of  the  second  degree;  but  thej  fail  to  do  80,  for  the  reason 
that  there  are  eases  of  murder  in  \vhich  the  intent  to  kill 
need  not  exist,  as  where  a  killing  is  perpetrated  in  the  com- 
mission or  attempt  to  commit  a  felony.  The  same  defect 
of  these  instructions  is  again  alluded  to  at  the  close  of  the 
opinion,  where  it  is  said,  speaking  of  number  one:  ''It  is 
neither  a  full  nor  a  perfectly  clear  statement,"  etc.  It  is 
not  a  full  statement  of  the  distinction  between  the  two 
degrees  of  murder,  because  there  is  a  class  of  cases  in 
which  the  intent  to  kill  need  not  exist.  Therefore,  because 
it  assumed  to  be  what  it  was  not,  we  refrained,  out  of 
abundant  caution,  from  saying  unqualifiedly  that  it  did  not 
misstate  the  law,  contenting  ourselves  with  saying  that  it 
did  not  misstate  the  law  of  this  particular  case. 

We  said  again,  at  the  very  close  of  the  opinion,  speakiog 
of  number  two:  ''It  is  susceptible  of  a  construction  ac- 
cording to  which  it  would  be  erroneous,  and  but  for  the 
clear  and  definite  instruction  on  the  subject  of  voluntary 
manslaughter,  by  which  it  was  accompanied  and  qualified 
in  this  case,  it  must  have  been  so  construed."  We  thought 
this  expression  was  sufficiently  guarded,  but,  perhaps,  it 
was  not.  We  did  not  mean  that,  if  this  instruction  had 
stood  alone  and  unqualified,  the  jury,  must  have  under- 
stood it  in  an  erroneous  sense;  but  merely  this,  that,  as 
they  might  have  so  understood  it,  we  must  have  so  con- 
strued it  in  order  to  protect  the  defendant  from  a  possible 
injury.  It  will  be  seen  that  this  meaning  is  entirely  con- 
sistent with  the  whole  of  the  opinion,  and  that  any  other 
meaning  is  inconsistent  with  it.  We  thought  it  proper  to 
express  our  disapproval  of  these  instructions  as  models  to 
be  followed  hereafter,  but  we  stated  explicitly  our  reasons 
for  such  disapproval.  The  instructions  are  not  full,  and 
they  are  not  clear.  Because  they  assume  to  state  broadly 
the  distinction  between  the  two  degrees  of  murder,  and 
fail  to  do  so,  they  are  inaccurate;  because,  standing  by 
themselves,  they  might  be  understood  to  mean  that  the  bare 
intent  to  take  life  makes  a  homicide  murder,  they  are  not 
clear.  These  were  the  grounds,  expressly  stated,  of  our 
disapproval  of  them,  and  neither  of  these  grounds  avails 
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in  this  case.  There  was  no  question  here  of  a  homicide 
committed  in  the  perpetration  or  attempt  to  perpetrate  a 
felony;  and  that  sense  of  the  instructions  in  which  they 
would  have  been  erroneous  was  excluded  by  the  clear  and 
unequivocal  meaning  of  another  instruction. 

Trusting  that  we  have  made  the  meaning  of  our  former 
opinion  clear,  we  will  now  proceed  to  consider  the  objec- 
tions of  appellant  to  what  we  did  decide.  He  contends 
that  there  is  no  language  in  instruction  number  two  which 
implies  deliberation,  and  nothing  in  the  instruction  asked 
by  himself  that  excludes  the  notion  that  a  bare  intent  to 
kill  makes  a  killing  murder. 

It  is  agreed  upon  all  sides  that  an  intent  to  kill  exists  in 
all  cases  of  voluntary  manslaughter,  but  in  such  cases  the 
killing  is  intentional  only  in  the  sense  of  not  accidental;  it 
is  voluntary,  not  the  result  of  inadvertence.  In  voluntary 
manslaughter  there  must  be  no  mixture  of  deliberation. 
The  passion  must  be  such  as  to  exclude  the  power  of  re- 
flection. The  language  of  the  instruction  is:  "A  design,  a 
determination,  to  kill,  distinctly  formed  in  the  mind."  Wo 
think  these  words  do,  in  their  natural  sense,  imply  delibera- 
tion. Certainly  they  mean  a  great  deal  more  than  the  simple 
impulse  to  slay  which  characterizes  manslaughter.  The  word 
''  determination"  in  this  instruction  is  not  used  in  any  tech- 
nical sense;  in  fact,  it  has  no  technical  sense  in  which  it 
means  less  than  it  does  in  its  popular  signification.  Web- 
ster defines  it  to  be  a  ''decision  of  a  question  in  the  mind; 
firm  resolution;  settled  purpose."  Can  it  be  said  that  a 
question  can  be  decided,  a  wavering  resolution  made  firm, 
or  a  hesitating  purpose  settled  without  deliberation  ? 

The  chief  justice,  in  his  dissenting  opinion,  has  brought 
forward  Bouvier's  definition  of  the  word  "intention"  to 
prove  that  it  means  as  much  as  ''  determination,"  and  there- 
fore that  ''determination  to  kill  distinctly  formed  in  the 
mind,"  means  no  more  than  the  impulse  to  slay  which  exists 
in  manslaughter.  We  think  there  is  a  fallacy  in  this  argu- 
ment. Bouvier  gives  to  the  word  "  intention"  its  broadest 
technical  meaning — that  which  is  common  to  it  as  used  not 
only  in  reference  to  criminal  acts,  but  also  in  speaking  of 
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the  intention  of  a  testator;  of  the  parties  to  a  contract;  of 
the  legislature.  In  all  these  cases  the  vford  implies  the  ma- 
turest  deliberation,  and  it  is  the  full  equivalent  of  "deter- 
mination." In  reference  to  criminal  acts,  also,  it  is  the  ex- 
ception, and  not  the  rule,  for  intention  to  mean  anything 
less  than  a  deliberate  purpose.  Out  of  the  long  list  of 
crimes  there  are  but  two  or  three  in  which  the  intention  to 
do  the  forbidden  act  can  arise  from  a  mere  impulse  of  pas- 
sion. To  prove,  then,  that  intention  usually  means  as  much 
as  determination,  does  not  prove  that  the  latter  ever  means 
less  than  it  is  defined  to  mean,  viz:  The  decision  of  a  ques- 
tion in  the  mind;  a  firm  resolution;  a  settled  purpose.  We 
remain  of  the  opinion  that  the  language  of  the  instruction, 
strictly  construed,  does  imply  deliberation. 

But  we  have  conceded  that  it  might  have  been  misunder- 
stood if  it  had  not  been  for  the  instruction  given  at  defend- 
ant's request,  and  counsel  argue  that  that  instruction  could 
not  have  been  taken  to  qualify  the  other  in  any  way,  because 
it  related  to  another  matter.  One  was  on  the  subject  of 
murder,  they  say,  and  the  other  on  the  subject  of  man- 
slaughter. In  answer  to  this  objection  we  say  murder  and 
manslaughter  are  degrees  of  the  same  offense.  If  an  in- 
struction can  be  framed  to  define  the  one  without  in  some 
measure  defining  the  other,  this  case,  at  all  events,  does  not 
illustrate  the  possibility.  An  instruction  which  tells  a  jury 
that  **  killing  upon  sudden  heat  of  passion,"  etc.,  is  man- 
slaughter, and  not  murder^  may  be  fairly  said  to  be  on  the 
subject  of  murder. 

Sut  counsel  still  contend  that  if  this  instruction  is  read 
in  connection  with  the  other,  there  is  nothing  in  it  to  ex- 
clude the  notion  that  a  bare  intent  to  kill  makes  the  killing 
murder  in  all  cases,  even  though  it  be  a  mere  impulse  of 
uncontrollable  passion  caused  by  an  adequate  provocation. 
It  certainly  does  exclude  any  such  notion  unless  it  can  be 
maintained  that  this  jury,  in  the  face  of  the  uncontradicted 
testimony  of  all  the  witnesses,  including  the  defendant, 
might  have  understood  the  court  to  mean  that  if  the  de- 
fendant accidentally  or  inadvertently  killed  the  deceased 
while  laboring  under  the  influence  of  uncontrollable  pas- 
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sioD,  then  only  was  the  killing  manslaughter  and  not  murder. 
But  to  adopt  this  view  would,  it  seems  to  us,  be  equivaleat 
to  denying  the  jury  any  share  of  common  sense.  When 
people  talk  of  a  killing  being  done  under  the  influence  of 
sudden  passion,  they  are  never  understood  to  be  talking 
about  an  accidental  or  involuntary  killing,  and  if  it  could  be 
supposed  that  any  jury  ever  would  understand  such  lan- 
guage in  such  a  sense,  this  jury  at  least  could  not  have  done 
so.  The  instructions  must  have  been  understood  as  having 
some  reference  to  the  testimony  in  the  case,  and  there  was 
no  question  here  of  an  accidental  killing.  The  killing  was 
admitted,  and  the  defendant  swore  that  he  armed  himself 
for  the  very  purpose  of  doing  it. 

Finally,  it  may  be  said  that  it  is  certain  that  this  jury 
could  not  have  understood  the  instructions  complained  of 
to  mean  that  a  bare  intent  to  kill,  without  premeditation  or 
deliberation,  makes  an  unlawful  killing  murder.  If  they 
had  so  understood,  they  would  have  been  compelled  to  find  a 
verdict  of  murder  in  the  first  degree.  The  theory  of  coun- 
sel is,  that  the  jurors  in  this  case  were  impelled,  by  hatred 
of  Chinamen  and  fear  of  the  newspapers,  to  deal  severely 
with  the  defendant,  and  that  they  understood  the  court  to 
instinct  them,  that  if  the  defendant  killed  Ah  Long  inten- 
tionally he  was  guilty  not  of  simple  murder,  but  of  murder 
in  the  first  degree.  The  fact  that  the  killing  was  intentional 
was  rendered  certain  by  the  testimony  of  the  defendant  him- 
self. It  follows  that  the  duty  and  the  inclination  of  the 
jurors  concurred  in  demanding  a  verdict  of  murder  in  the 
first  degree.  But  they  found  murder  in  the  second  de- 
gree. A7hat  sort  of  a  theory  is  it  which  supposes  that 
jurors  will  violate  their  sworn  duty  in  order  to  go  counter 
to  their  wishes  and  their  fears  ? 
The  judgment  is  affirmed. 

Hawley,  C.  J.,  dissenting: 

I  adhere  to  the  views  expressed  in  my  dissenting  opinion, 
and,  for  the  reasons  therein  stated,  I  think  the  judgment 
ought  to  be  reversed. 
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ALVAEO  EVANS,  Eespondent,  v.  L.  W.  LEE,  Appellant. 

Statute  op  Fbauds — Paeol  Aobeement— Part  Pebfobmance. — The  statute 
of  frauds  is  intended  for  the  protection  of  the  respective  parties  to  a 
parol  agreement.  Whenever  one  party,  confiding  in  the  integrity  and 
good  faith  of  another,  proceeds  so  far  in  the  execution  of  a  parol  con- 
tract that  he  can  have  no  adequate  remedy  unless  the  whole  contract  is 
specifically  enforced,  then  equity  requires  such  relief  to  be  granted. 

Idbu. — ^Nothing  is  to  be  considered  as  a  part  performance  which  does  not 
put  the  party  into  a  situation  which  is  a  fraud  upon  him,  unless  the 
agreement  is  fully  performed. 

Idem. — To  entitle  a  party  to  take  the  case  out  of  the  statute  of  frauds,  upon 
the  ground  of  part  performance  of  a  parol  contract,  it  is  essential  that 
the  terms  of  the  contract  should  be  clearly  and  definitely  established. 

Idem. — Before  the  contract  can  be  enforced  it  must  be  shown  that  the  party 
seeking  its  enforcement  has  performed,  or  offered  to  perform,  or  been 
ready  and  willing  to  perform,  all  the  essentials  of  the  agreement  on  his 
part. 

Idem — Ejectment. — If  a  party  is  in  possession  of  land  under  a  parol  con- 
tract that  is  not  valid  either  in  law  or  equity,  or  if  a  party,  after  being 
admitted  into  possession  under  a  valid  contract  to  purchase,  refuses  to 
comply  with  his  agreement,  he  is  a  mere  trespasser,  and  liable  to  be 
removed  by  ejectment,  at  the  will  of  the  owner  of  the  legal  title. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 
The  facts  are  suj£cientlj  stated  in  the  opinion  of  the  court. 

Robert  M.  Clarke,  for  Appellant: 

From  the  facts,  as  found  by  the  court,  it  is  clear  that  as 
to  lot  one  there  is  a  ratification  of  the  parol  contract  of  sale, 
and  as  the  possession  and  valuable  permanent  improve- 
ments take  the  case  out  of  the  statute  of  frauds,  the  defend- 
ant should  recover  lot  one. 

As  to  lot  two,  the  findings  are  equally  specific.  If  as  to 
lot  two  there  was  a  taking  of  possession  and  making  of  val- 
uable improvements  in  pursuance  of  the  parol  contract,  then 
such  possession  and  improvements  take  the  case  out  of  the 
operation  of  the  statute  of  frauds,  and  the  case  stands  as 
though  the  contract  had  been  in  writing,  and  the  defendant 
must  prevail. 

If  a  man  has  been  permitted  to  take  possession  on  the 
faith  of  an  agreement,  it  is  against  equity  that  he  should  be 
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treated  as  a  trespasser  and  turned  out  of  possession,  on  tlie 
ground  that  there  is  no  agreement.  (Kerr  on  Fraud  and 
Mistake,  135;  Browne  on  Statute  of  Frauds,  sec.  467;  4 
Kent's  Com.  451;  1  Sugden  on  Vendors,  226;  1  Story  Eq^ 
Jur.  sec.  761;  Willard's  Eq.  Jur.  285;  Eaton  v.  WhUtakei% 
18  Conn.  222;  Tilton  v.  Tilton,  9N.  H.  386;  Pugh  v.  Goods, 
3  Watts  and  Serg.  56;  Johiston  v.  Glaiicy,  4  Blackf.  94; 
Butchei^  V.  Stapley,  1  Vern.  364;  Boardman  v.  Mostyn,  6  Ves. 
467;  Anderson  v.  Simpson,  21  Iowa,  399;  Green  v.  Richards, 
23  N.  J.  Eq.  32;  Horn  v.  Ludington,  32  Wis.  73.  Wood  v, 
Thornly,  58  Ills.  464;  Edwards  v.  Fry,  9  Kan.  417;  Kdhy 
V.  Stanhery,  13  Ohio,  408.) 

Tliomas  E,  Haydon,  for  Respondent. 

By  the  Court,  Hawley,  C.  J. : 

This  is  an  action  of  ejectment  brought  to  recover  the  posses- 
sion of  two  small  tracts  of  land,  designated  as  lots  numbers 
one  and  two  (containing  eighteen  acres,  more  or  less),  being 
a  portion  of  the  land  which  plaintiff  purchased  on  the  twelfth 
day  of  November,  a.d.  1873,  by  sale  made  under  a  mortgage 
executed  by  the  Nevada  Land  and  Mining  Company,  lim- 
ited, on  the  twenty-ninth  day  of  March,  a.d.  1870,  and  re- 
corded on  the  fourteenth  day  of  July,  a.d.  1870.  Lot  one 
contains  about  four  acres. 

The  defendant  claims  the  land  in  dispute  under  an  alleged 
parol  contract  from  said  corporation  to  convey  the  premises 
to  him.  It  appears,  from  the  findings  of  the  court  below, 
that  defendant,  Lee,  with  full  knowledge  of  the  existence  of 
the  mortgage  above-mentioned,  on  the  eighteenth  day  of 
August,  A.D.  1872,  made  a  verbal  agreement  with  one  F.  F. 
Osbiston,  acting  for  said  corporation,  by  tho  terms  of  which 
the  defendant,  Lee,  was  to  pay,  and  did  pay,  the  sum  of  one 
hundred  dollars  to  said  company,  and  took  possession  of 
lot  one,  **  and  upon  payment  by  defendant  of  a  further  sum 
reserved  to  be  paid  afterwards,  said  company  agreed  to  con- 
vey to  defendant  the  title  to  said  land;  that  defendant  con- 
tinued in  possession  of  said  land  from  said  eighteenth  day 
of  August,  1872,  until  its  purchase  by  plaintiff,  and  ever 
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since  then  until  the  present;  that  after  the  entry  of  defend- 
ant under  said  agreement  upon  said  land  he  made  perma- 
nent and  valuable  improvements  thereon,  as  stated  in  his 
answer,  to-wit;  of  the  value  of  five  hundred  dollars,  and 
more,  prior  to  the  purchase  by  plaintiff  of  said  land;  that 
such  improvements  are  permanent  in  their  character,  and 
are  a  sufficient  compensation  to  plaintifiT  for  any  damage 
that  accrued  prior  to  the  commencement  of  this  suit,  by 
reason  of  defendant  withholding  said  land  to  commence- 
ment of  this  suit;  that  defendant  informed  William  A. 
Storry,  the  attorney  in  fact  for  the  grantors  of  plaintiff,  of 
his  verbal  agreement  with  the  Nevada  Land  and  Mining 
Company  for  the  purchase  of  lot  one  in  Dunne's  north  addi- 
tion and  the  north  extension  of  Virginia  street,  adjoining 
said  lot  one,  and  of  his  part  performance  of  said  contract,  and 
that  defendant  and  said  Storry  then  agreed  verbally  that 
said  mortgagees  would  execute  a  deed  and  sell  to  defendant 
lots  one  and  two  for  the  consideration  of  live  hundred  and 
twenty-five  dollars,  to  be  paid  in  hand  by  defendant  to  the 
grantors  of  said  plaintiff  on  the  execution  of  said  deed;  that 
defendant,  Lee,  paid  no  part  of  said  sum,  took  no  possession 
of  said  land  under  said  agreement,  and  made  no  improve- 
ments thereon  under  and  by  virtue  of  said  agreement  with 
said  Storry;  that  on  the  day  of  the  purchase  by  plaintiff 
from  his  grantors,  through  said  Storry,  their  attorney  in 
fact,  plaintiff  saw  defendant,  and  he  told  plaintiff  of  said  ver- 
bal agreement  with  said  Nevada  Land  and  Mining  Company 
of  his  possession  and  improvements  thereunder  of  lot  one 
and  said  north  extension  of  Virginia  street,  and  that  plaint- 
iff then,  verbally,  promised  defendant,  in  case  he  purchased 
the  land  in  controversy,  he  would  make  it  all  right  with  de- 
fendant as  to  his  purchase  of  said  land  from  the  Nevada 
Land  and  Mining  Company,  but  that  defendant  never  paid 
any  sum,  whatever,  to  plaintiff,  took  no  possession  of  said 
land  under  such  assurance,  and  made  no  improvements  on 
said  land  under  plaintiff's  assurance  that  he  would  make  it 
all  right  with  defendant  as  to  said  land,  but  defendant  was 
simply  left  by  said  Storry  and  plaintiff  in  statu  quo  in  regard 
to  said  land,  as  they  respectively  find  him." 
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Upon  these  findings  of  facts,  the  court  rendered  judgment 
in  favor  of  plaintiff  for  the  recovery  of  the  land  in  contro- 
versy in  this  suit.  From  this  judgment,  and  from  the  order 
of  the  court  denying  defendant's  motion  for  a  new  trial,  the 
defendant  appeals. 

The  plaintiff,  by  his  purchase  under  the  mortgage,  be- 
came vested  with  whatever  title  the  Nevada  Land  and  Min- 
ing Company,  limited,  had  on  the  day  of  the  execution  and 
recording  of  said  mortgage,  which  was  long  prior  to  the 
verbal  agreements  made  with  Osbiston  and  with  Storry. 

Unless  said  agreements  were  of  such  a  character  as  to 
bind  plaintiff,  or  unless  plaintiff  is  bound  by  some  verbal 
assurance  made  on  his  part  at  the  time  of  his  purchase,  it 
is  evident  that  defendant  has  no  right  to  the  possession  of 
the  land  in  controversy. 

It  is  not  pretended  that  plaintiff  would  be  bound  by  the 
verbal  agreements  made  by  Storry  or  Osbiston,  unless  he 
had  knowledge  of  their  existence,  and  it  does  not  appear 
from  the  findings  of  the  court  that  he  had  any  knowledge 
of  the  alleged  contract  of  defendant  with  Storry  for  the 
purchase  of  lot  two,  or  that  he  ever  gave  to  defendant  any 
assurance  whatever  that  he  would  convey  lot  two  to  defend- 
ant, or  make  it  all  right  with  him  in  regard  to  that  portion 
of  the  land.     It  is  true  that  Lee  testified  that  he  showed 
plaintiff  the  boundaries  of  lot  number  two,  and  pointed  out 
the  identical  ground  in  controversy  in  this  suit,  and  that 
plaintiff  promised  that  if  he  bought  the  land  he  would  do 
the  same  by  him  as  the  English  company  had  agreed  to  do; 
but  the  plaintiff,  in  his  testimony,  states  positively  that  at 
the  time  he  had  the  conversation  in  regard  to  the  property, 
the  defendant  said:  "He  had  no  claims  on  anything  except 
that  four-acre  piece."    In  his  testimony  the  plaintiff  says: 
"At  the  time  I  made  the  purchase  I  did  not  understand  Lee 
to  claim  anything  except  that  block  of  four  acres,  or  about 
that."    In  another  portion  of  his  testimony  he  says:  "I 
didn't  know  he  claimed  anything  but  that  four-acre  lot, 
until  he  went  to  fencing  it."    Upon  cross-examination,  he 
said  that  just  prior  to  the  purchase,  Storry  told  him  that 
Lee  had  a  claim  on  the  four-acre  lot;  that  Lee  "had  no 
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rights  ivhatever,  although  he  had  a  claim  from  Dunne  on 
the  land  he  had  purchased/'  and  adds:  ''I  recollect  asking 
Lee  myself  what  title  he  had  to  the  land,  and  he  showed  me 
a  filing  on  a  portion  of  section  two  of  state  land,  *  *  * 
and  also  a  receipt  from  Dunne  or  Osbiston  for  one  hundred 
dollars  that  he  had  paid  on  block  one."  When  plaintifiT  was 
called  upon  to  testify  in  rebuttal  as  to  what  was  said  at  the 
time  of  his  purchase  of  the  land,  the  court  asked  him  this 
question:  "Did  Lee,  on  that  occasion,  claim  to  be  the  pur- 
chaser of  any  other  land  than  lot  number  one?"  His 
answer  was:  **He  claimed  they  had  promised  to  sell  it  to 
him,  but  he  had  abandoned  it.  He  did  not  claim  to  have 
any  title  to  it  before  he  went  and  filed  on  it  as  state  land. 
He  said  that  he  had  abandoned  all  his  title  from  the  agents." 

There  is  other  testimony  in  the  record  equally  clear  and 
positive  on  this  point;  but  enough  has  been  quoted  to  show 
that  the  court  was  justified  in  only  finding  that  there  was 
a  verbal  assurance  upon  the  part  of  plaintiff  as  to  lot  one. 
This  being  true,  it  necessarily  follows  that  as  to  lot  two  the 
defendant  is  a  mere  trespasser,  and  liable  to  be  removed 
from  the  possession,  in  an  action  of  ejectment,  by  the 
owner  of  the  land.  (Brown  on  Statute  of  Frauds,  sec.  483.) 

As  to  lot  one,  the  plaintiff  did  promise,  as  stated  in  the 
findings,  that  in  case  he  purchased  the  land,  he  would  make 
it  all  right  with  defendant;  that  is,  he  verbally  promised  to 
do  what  the  Nevada  Land  and  Mining  Company,  through 
its  agent,  had  agreed  to  do.  From  an  examination  of  the 
evidence,  as  well  as  from  the  findings  of  the  court,  it  is 
manifest  that  the  defendant  failed  to  establish  any  valid  title 
to  lot  one. 

The  agreement  of  Osbiston  was  subject  to  the  mortgage 
under  which  the  plaintiff  derived  title.  It  was  uncertain 
and  indefinite  as  to  its  terms,  and  was  not,  in  our  judgment, 
such  an  agreement  as  could  be  enforced.  But,  if  all  the 
objections  against  the  agreement  made  by  Osbiston  are 
waived,  it  is  still  very  evident  that  the  defendant  is  not  en- 
titled to  recover  the  land  upon  the  verbal  assurance  made 
by  plaintiff.  It  is  not  shown,  or  attempted  to  be  shown, 
that  defendant  entered  into  the  possession  of   the  land 
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designated  as  lot  one,  or  that  he  made  any  improvements 
thereon,  or  in  any  manner  expended  any  money  on  the  faith 
of  the  verbal  assurance  made  by  plaintiflf.  Moreover,  the 
defendant  does  not  allege,  in  his  answer,  that  he  has  per- 
formed, or  offered  to  perform,  his  part  of  the  agreement,  or 
that  he  is  ready  or  willing  to  perform  it;  but  he  seeks  to 
hold  the  land  without  paying  the  further  sum  of  three  hun- 
dred dollars,  which  he  admits  was  to  be  paid  before  he  was 
entitled  to  a  deed.  The  testimony  fails  to  establish  the  per- 
formance, or  part  performance,  of  the  agreement  upon  the 
part  of  defendant  in  any  particular  whatever.  It  is  true 
that  Lee  told  the  plaintiff  once  "that  he  owed  three  hun- 
dred dollars  on  the  land,  and  that  he  was  ready  to  pay  it  to 
whomsoever  it  belonged."  But  he  never  tendered  the 
money.  The  testimony  upon  the  part  of  defendant,  as  well 
as  on  the  part  of  plaintiff,  sustains  the  findings  of  the  court, 
relative  to  lot  one,  that  defendant  never  paid  any  sum  what- 
ever to  plaintiff,  took  no  possession  of  said  land,  and  made 
no  improvements,  under  plaintiff's  verbal  assurance  to  make 
it  all  right. 

This  finding  is  conclusive  upon  the  point  that  there  has 
been  no  such  performance,  or  part  performance,  on  the  part 
of  defendant  as  to  constitute  any  valid  defense  to  this  ac- 
tion. We  think  the  authorities  cited  by  appellant  fully  sus- 
tain the  conclusions  we  have  reached.  In  fact,  there  does 
not  appear  to  be  any  confiict  in  the  authorities  as  to  the 
legal  principles  applicable  to  this  case. 

The  statute  of  frauds  is  intended  for  the  protection  of  the 
respective  parties  to  a  parol  agreement.  Whenever  one 
part}^  confiding  in  the  integrity  and  good  faith  of  another, 
proceeds  so  far  in  the  execution  of  a  parol  contract  that  he 
can  have  no  adequate  remedy  unless  the  whole  contract  is 
specifically  enforced,  then  equity  requires  such  relief  to  be 
granted;  because,  if  the  rules  were  otherwise  the  statute, 
which  is  designed  to  prevent  fraud,  would  itself  become  an 
instrument  of  fraud;  and  hence  it  is  that  courts  of  equity 
in  cases  where  a  party  has  entered  upon  land  and  made  per- 
manent and  valuable  improvements  thereon,  under  and  in 
pursuance  of  a  parol  agreement  for  its  purchase,  will  enforce 
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the  contract.  But  in  all  such  cases  it  must  clearly  appear 
that  the  improvements  vfere  made  with  a  view  to  the  per- 
formance of  the  contract,  and  the  governing  rule  invariably 
is  ''that  nothing  is  to  be  considered  as  a  part  performance 
which  does  not  put  the  party  into  a  situation  which  is  a  fraud 
upon  him,  unless  tlie  agreement  is  fully  performed."  (1 
Story  Eq.  Jur.  sec.  761.) 

To  entitle  a  party  to  take  the  case  out  of  the  statute  of 
frauds,  upon  the  ground  of  part  performance  of  a  parol  con- 
tract, it  is  essential  that  the  terms  of  the  contract  should 
be  clearly  and  definitely  established.  (1  Story  on  Eq.  Jur. 
sec.  764;  Petricky,  Ashci^ofty  4  C.  E.  Green,  339;  Foster  v. 
Kimmom,  54 Mo.  488;  Allen  v.  Webb  et  at.  64  111.  342.)  The 
acts  of  the  party  must,  as  stated  by  Story,  "clearly  ap- 
pear to  be  done  solely  with  a  view  to  the  agreement  being 
performed."     (Story  Eq.  Jur.  sec.  762.) 

It  is  also  well  settled  that  before  the  contract  can  be  en- 
forced, it  must  be  shown  that  the  party  seeking  its  enforce- 
ment has  performed,  or  offered  to  perform,  or  been  ready 
and  willing  to  perform,  all  the  essentials  of  the  agreement 
on  his  part.  (Fry  on  specific  performance  of  Contracts, 
sec.  608;  Longworth  v.  Taylor,  1  McLean,  395;  Colson  v. 
Tliompson,  2  Wheat.  336;  Bates  v.  Wheeler,  1  Scam.  54; 
Goodale  v.  West,  5  Cal.  341;  Brown  v.  Haines,  12  Ohio 
1;  Earl  v.  Halseij,  14  N.  J.  Eq.  332;  Thorp  v.  Petit,  16  N. 
J.  Eq.  488.) 

.If  a  party  is  in  possession  of  land  under  a  parol  contract 
that  is  not  valid  either  in  law  or  equity,  or  if  a  party,  after 
being  admitted  into  possession  under  a  valid  contract  to 
purchase,  refuses  to  comply  with  his  agreement,  he  is  a 
mere  trespasser,  and  liable  to  be  removed  by  ejectment,  at 
the  will  of  the  owner  of  the  legal  title.  (Story  Eq.  Jur. 
sec.  761;  Willard's  Eq.  Jur.  285.) 

The  other  questions  argued  by  appellant  were  settled  by 
the  former  decision  in  this  case,  (^'varw  v.  Lee,  llNev.  194) 
and  will  not  be  again  discussed. 

The  judgment  of  the  district  court  is  affirmed. 
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THE  STATE  OF  NEVADA,  Eespondent,  v.  GEOKGE 
ETAN,  GEOEGE  FISHEE  AND  GEOEGE  BEN- 
NETT, Appellants. 

I^UBOLABY — Insufficienot  OF  EVIDENCE. — Testimony  that  defendants  broke 
into  a  tool-house  of  the  railroad  company,  took  therefrom  a  hand>car, 
placed  it  on  the  track,  propelled  themselves  a  distance  of  twelve  miles, 
removed  the  hand-car  from  the  rails  to  the  side  of  the  truck,  and  there 
left  it :  Htld,  insufficient  to  show  that  the  breaking  into  the  tool-house 
was  with  the  intent  to  commit  larceny. 

Idem — Intent  Neoessaby  to  Constitute  Labcent. — There  may  be  a  lar- 
ceny without  any  intent  on  the  part  of  the  thief  to  profit  himself,  but 
there  cannot  be  a  larceny  without  an  intent  to  deprive  the  owner  of  his 
property. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  facts  are  stated  in  the  opinion. 

A.  W.  Fiske  and  G.  G.  Bet^ry,  for  Appellants. 

I.  To  constitute  larceny  there  must  be  a  felonious  taking 
of  the  property  of  another,  with  the  intent  to  deprive  the 
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owner  of  his  interest  or  property  therein,  and  that  the  per- 
son taking  such  property  should  expect  to  reap  some  ad- 
vantage to  himself.  The  property  must  be  taken  hucri 
causa.     (Wharton  Cr.  Law,  vol.  2,  sec.  1781.) 

II.  In  the  United  States,  the  qualification  lucri  causa  has 
been  accepted  by  the  courts  as  an  unquestioned  part  of  the 
common  law.     (Wharton  Cr.  Law,  vol.  2,  sec.  1784.) 

III.  To  constitute  burglary,  the  entry  must  have  been 
with  felonious  intent,  or  with  intent  to  steal,  and  that  in- 
tent will  not  be  inferred  from  the  bare  fact  of  entry,  but 
must  be  proven.  (Bish.  Cr.  Law,  vol.  1,  sec.  342;  Russell 
on  Crimes,  vol.  1,  821,  823,  827.) 

John  B.  Kittrdly  Attorney-General^  for  Respondent. 

By  the  Court,  Beatty,  J. : 

The  defendants  in  this  action  were  convicted  of  burglary. 
They  moved  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence;  and  they  now  appeal  from 
the  judgment  and  the  order  overruling  their  motion  for  a 
new  trial. 

The  charge  in  the  indictment  is  that  the  defendants  broke 
into  a  tool-house  of  the  Central  Pacific  Railroad  Avith  intent 
to  commit  larceny.  The  bill  of  exceptions  contains  all  the 
testimony  which  in  anywise  tended  to  establish  the  guilt  of 
the  defendants,  and  it  amounts  simply  to  this:  The  three 
defendants  and  one  other  person  (who  gave  evidence  for  the 
state)  were  traveling  along  the  line  of  the  railroad  from 
California  toward  the  eastern  states.  They  broke  into  a 
tool-house  of  the  railroad  company  one  night,  took  there- 
from a  hand-car,  placed  it  on  the  track,  propelled  themselves 
a  distance  of  twelve  miles,  removed  the  hand-car  from  the 
rails  to  the  side  of  the  track,  and  there  left  it.  This  is  the 
whole  case.  There  was  not  a  particle  of  proof,  and  there  can 
be  no  presumption,  that  the  defendants  broke  into  the  tool- 
house  with  any  other  intent  or  purpose  than  that  of  taking 
the  hand-car  and  using  it  as  they  did  use  it.  If  such 
taking  and  use  was  not  larceny,  there  was  no  proof  that  the 
breaking  into  the  tool-house  was  wuth  the  intent  to  commit 
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larceny,  and  that  essential  element  of  the  crime  of  which 
thej  were  found  guilty  was  not  proved. 

We  have  no  doubt  that  the  taking  and  use  of  the  hand- 
car was  not  larceny.  The  attorney-general  does  not  contend 
that  it  was,  and  the  only  case  to  which  we  have  been  re- 
feiTed  as  sustaining  the  ruling  of  the  district  court  is  that 
of  7he  People  v.  Juarez  (28  Cal.  380).  But  that  case  does 
not  sustain  the  action  of  the  district  court.  '  It  merely  fol- 
lows the  case  of  Bex  v.  Cabbage,  which  established  the  prin- 
ciple that  where  there  is  an  intent  to  deprive  the  owner  of  his 
property,  it  is  not  essential  that  the  taking  should  be  with 
:i  view  to  pecuniary  profit  {lucri  causa).  We  acknowledge 
tbe  correctness  of  this  principle.  A  man  may  be  guilty  of 
larceny  if  he  takes  another  man's  whisky,  intending  to  drink 
it,  though  it  is  certain  he  will  not  be  a  gainer,  pecuniarily  or 
otherwise,  by  the  transaction.  But,  although  there  maj-  be 
larceny  without  any  intent  on  the  part  of  the  thief  to  profit 
himself,  we  do  not  know  of  a  case  where  it  has  been  held 
that  there  can  be  larceny  without  any  intent  to  deprive  the 
owner  of  his  property.  And  that  is  the  case  here.  There 
is  not  the  slightest  ground  for  supposing  that  these  defend- 
ants intended  to  deprive  the  railroad  company  of  its  prop- 
erty in  this  hand-car.  They  committed  a  trespass,  but  they 
are  not  guilty  of  burglary. 

The  judgment  and  order  of  the  district  court  are  reversed 
and  the  cause  remanded. 

Remittitur  forthwith. 


INo.  863.] 

THE  STATE  OF  NEVADA,  Respondent,  v.  SAM. 

MILLS,  Appellant. 

Evidence  in  CsiMiNAii  Case,  when  Pabt  of  the  Becobd  on  Appeal. — The 
only  method  of  makiog  the  evideuce  in  a  criminal  case  a  part  of  the 
record  on  appeal  is  to  embody  it  in  a  bill  of  exceptions. 

Idem — Bill  of  Exceptions. — The  bill  of  exceptions,  properly  settled  and 
signed  by  the  judge,  together  with  the  rest  of  the  record  as  provided  for 
in  section  450  of  the  criminal  practice  net,  is  all  that  the  supreme  court 
will  notice  in  the  examination  of  a  criminal  case  on  appeal. 
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Idem — Jurisdiction  Limited  to  Questions  of  Law. — The  jurisdictiou  of 
the  supreme  court  in  a  criminal  case  is  limited  to  questions  of  law  alone. 
No  judgment  of  conviction  will  ever  be  reversed  upon  the  ground  that 
the  verdict  is  contrary  to  the  evidence,  if  there  is  any  evidence  to  sup- 
port it. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial 
District,  Elko  County 

The  facts  are  stated  in  the  opinion. 

Stafford  &  Kingston^  for  Appellant. 

To  constitute  murder  in  the  first  degree,  the  intent  to  kill 
must  be  the  result  of  deliberate  premeditation.  It  must  be 
formed  upon  a  pre-existing  reflection,  and  not  upon  a  sud- 
den heat  of  passion  sufficient  to  preclude  the  idea  of  delib- 
eration. {People  V.  Nichols,  34  Cal.  212;  Stale  v.  Raymond, 
11  Nev.  98.) 

The  testimony  of  the  witnesses  shows  conclusively  that 
the  appellant  acted  upon  the  sudden  heat  of  passion,  aroused 
by  extreme  intoxication  and  the  assault  and  battery  com- 
mitted upon  his  person  by  one  Webb,  immediately  preced- 
ing the  shooting  of  Finnerty.  There  was  no  willful,  delib- 
erate premeditation  to  injure  any  one,  nor  any  hostile 
demonstration  whatever  exhibited  against  the  deceased  or 
any  one  prior  to  the  assault  of  Webb  upon  him. 

John  R,  Kittrell,  Attorney-General,  for  Respondent. 

By  the  Court,  Leonard,  J. : 

Appellant  was  convicted  of  the  crime  of  murder  of  the 
first  degree.  He  appeals  from  the  judgment  and  the  order 
overruling  his  motion  for  a  new  trial.  The  grounds  of  the 
motion  were  that  the  verdict  was  contrary  to  law  and  the 
evidence.  We  are  urged  to  reverse  the  order  and  judgment 
on  the  sole  ground  that  the  evidence  did  not  justify  a  ver- 
dict of  murder  of  the  first  degree.  The  bill  of  exceptions 
proper  presents  no  part  of  the  evidence,  and  only  contains 
the  fact  that  after  trial,  appellant,  by  his  counsel,  filed  his 
motion  for  a  new  trial,  which  was  submitted  without  argu- 
ment; that  the  court  overruled  the  motion,  and  appellant 
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excepted.  There  is,  however,  in  another  part  of  the  tran- 
script, what  is  denominated  "  statement  of  the  evidence  on 
appeal,"  which  is  certified  by  the  judge  as  being  "  true  and 
correct,  and  containing  all  the  testimony  in  the  case." 
Counsel  for  the  respective  parties  also  agree  that  it  is  **  cor- 
rect." The  attorney-general  insists  that  this  statement  of 
evidence  cannot  be  considered  by  this  court,  for  the  reason 
that  it  is  not  embodied  in  the  bill  of  exceptions,  and  is  not 
any  portion  of  the  record.  The  statute  is  plain  as  to  the 
method  of  procedure  in  the  apipeal  of  criminal  cases,  and 
this  court  has  in  several  instances  taken  occasion  to  com- 
ment in  plain  terms  upon  the  inexcusable  inattention  often 
manifested  in  making  up  transcripts.  (State  v.  Huff^,  11 
Nev.  22;  State  v.  Larkin,  Id.  314;  State  v.  Ah  Mooky  de- 
cided at  last  term.) 

The  statute  does  not  make  the  evidence  given  in  any 
criminal  case  a  part  of  the  record,  and  the  only  method  of 
making  it  a  part  of  the  record  is  to  embody  it  in  a  bill  of 
exceptions.  (Crim.  Prac.  Act,  sees.  424  and  450.)  So 
much  of  the  evidence  only  as  is  necessary  to  present  the 
question  of  law  upon  which  the  exceptions  were  taken 
should  be  embodied  in  the  bill  of  exceptions,  and  any  other 
evidence  should  be  stricken  out  by  the  judge,  whether 
agreed  to  by  the  parties  or  not.  The  bill  containing  the 
exceptions,  and  so  much  of  the  evidence  as  may  be  neces- 
sary, properly  settled  and  signed  by  the  judge,  together 
with  the  rest  of  the  record  as  provided  by  section  450,  is  all 
that  this  court  can  notice  in  the  examination  of  a  criminal 
case  on  appeal. 

But  should  we  consider  the  evidence  contained  in  this 
transcript  the  same  as  if  it  had  been  embodied  in  the  bill 
of  exceptions,  we  should  be  unable  to  reverse  the  order 
and  judgment  of  the  court  below,  for  these  reasons : 

This  court  cannot  reverse  a  judgment  in  a  criminal  case 
on  the  ground  that  the  verdict  is  contrary  to  the  evidence, 
where  there  is  any  evidence  to  support  it.  When  there  is 
some  evidence  to  support  every  fact  necessary  to  make  the 
crime  complete,  a  prima  facie  case  is  made  out;  and  when 
that  conclusion  is  reached,  we  have  no  jurisdiction  to  look 
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beyond  and  decide  as  to  the  weight  or  preponderance  of 
evidence.  {State  v.  Haf,  11  Nev.  26.)  It  is  the  duty  of 
the  jury  to  resolve  every  reasonable  doubt  in  favor  of  the 
defendant.  They  hear  the  words  and  observe  the  manner 
of  the  witnesses.  Their  situation  enables  them  to  ascertain 
with  considerable  accuracy  whether  a  witness  is  speaking 
the  truth  or  uttering  a  falsehood.  Hence,  the  law  has  made 
them  the  judges  of  facts,  and  given  them  the  liberty  of  be- 
lieving or  disbelieving  all  or  any  portion  of  the  testimony 
df  any  witness.  But,  lest  the  jury  should  arrive  at  an  er- 
roneous conclusion  upon  questions  of  fact,  or  the  court  upon 
questions  of  law,  an  additional  guard  has  been  thrown 
around  the  defendant  in  the  trial  court.  If  either  or  both 
of  these  errors  have  occurred  at  the  trial  below,  that  court, 
having  witnessed  all  the  proceedings,  and  being  cognizant 
of  the  merits  of  the  case,  is  permitted  to  pass  upon  and 
correct  them. 

But,  by  a  wise  constitutional  provision,  the  jurisdiction 
of  this  court,  because  of  its  situation,  has  been  limited,  | 
in  criminal  cases,  to  questions  of  law  alone.  We  can,  as  a 
question  of  law,  decide  whether  or  not  there  is  any  evidence 
in  the  record  to  support  every  fact  that  is  necessary  to  con- 
stitute the  crime  of  which  the  defendant  has  been  convicted;  I 
but  should  we  puss  beyond  that  limit,  we  should  assume 
the  duties  of  the  trial  jury  and  court  below,  disregard  a 
constitutional  prohibition,  and  often  fall  into  the  error  of 
giving  weight  and  value  to  false  testimony  that  has  been 
properly  considered  and  rejected  by  those  who  alone  can 
judge  of  its  character.  i 

There  is  very  little  conflicting  testimony  in  this  case.  It 
is  undisputed  that  the  appellant,  at  Halleck  station,  in  Elko 
county,  in  this  state,  on  the  seventh  day  of  June  last,  ran 
from  Griffin's  saloon  to  a  house  belonging  to  one  Hughes, 
got  a  shotgun,  came  back  to  the  saloon,  and  there  stood  a 
short  time,  four  or  six  feet  from  and  nearly  in  front  of  the 
closed  door;  when  the  door  was  partially  opened  by  de- 
ceased, defendant  raised  his  gun  and  fired,  instantly  killing 
the  deceased,  James  Finnerty;  that  appellant  then  imme- 
diately mounted  a  horse  standing  near  the  house  and  rode 
away,  carrying  the  shotgun  with  him. 
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There  is  also  uncontradicted  testimony,  that  prior  to  the 
homicide,  appellant  had  been  drinking,  and  one  witness 
testified  that  he  was  drunk;  but  no  facts  are  stated  showing 
the  extent  of  inebriety. 

It  also  appears  that  appellant  and  one  Webb,  a  few  min- 
utes before  the  shooting,  had  a  quarrel;  that  Webb  struck 
appellant  several  times;  that  deceased  and  one  Griffin  sep- 
arated them,  when  all  but  appellant  went  into  the  saloon 
and  remained  until  the  homicide;  that  appellant,  instead  of 
going  into  the  saloon,  soon  started  for  Hughes's  house  and 
returned  with  the  shotgun.  There  is  testimony  that  he  ap- 
peared excited,  and,  also,  that  he  did  not.  Mr.  Hatch  tes- 
tified that  he  hailed  him  when  going  with  the  gun  to  the 
saloon,  and  advised  him  to  stop,  when  appellant  replied 
that  **he  (witness)  had  better  attend  to  his  own  business, 
or  he  would  get  a  dose."  Witness  did  not  think  appellant 
was  much  excited.  Mr.  Griffin  testified,  that  ou  the  same 
day,  a  short  time  before  the  quarrel  between  Webb  and  ap- 
pellant, he  heard  the  latter  say,  '*  he  would  kill  some 

,  and  he  did  not  care  who  it  was."    It  does  not  appear 

that  either  of  the  parties  was  armed  except  appellant. 

Every  instruction  asked  by  counsel  for  appellant  was 
given  to  the  jury,  who  were  fully  advised  by  the  court  as  to 
what  constituted  the  diflference  between  murder  of  the  first 
and  second  degree  and  manslaughter,  and  also  the  effect  of 
drunkenness.  The  homicide  was  committed  about  one 
o'clock  P.  M.,  and  the  upper  portion  of  the  door  was  glass. 
Appellant  and  deceased  had  had  no  particular  difficulty. 
Upon  this  evidence,  should  we  consider  it,  we  could  not 
say,  as  a  question  of  law,  that  the  testimony  was  insufficient 
to  justify  a  conviction  of  murder  of  the  first  degree. 

The  judgment  and  order  appealed  from  are  affirmed,  and 
the  district  court  is  directed  to  fix  a  day  for  carrying  its 
sentence  into  execution. 
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[No.  873.] 

THE   STATE   OP  NEVADA,    ex  rel.  F.  V.   DEAKE, 
Relator,  v.  W.  W.  HOBAET,  Respondent. 

Office  of  Statb  Oontbollkr. — The  office  of  state  controller  is  one  of  public 
trust,  and  is  conferred  upon  the  iudividual  for  the  benefit  of  the  public. 

IpEM — ^When  Mandamus  should  Issue. — If  the  acts  which  the  state  con- 
troller refused  to  perform  concern  the  public  interests  and  are  such  as 
the  law  requires  to  be  performed  by  him,  the  writ  of  mandamus  should 
issue  to  compel  the  performance  of  such  duty. 

State  Intebested  in  Collection  of  Taxes. —The  state  is  interested  in  bay- 
ing the  delinquent  taxes  due  the  respective  counties  collected,  whether 
any  portion  thereof  belongs  to  the  state  or  not. 

Idem— Duty  of  Distbict  Attobney. — The  duty  of  bringing  suits  for  the 
collection  of  delinquent  taxes  is  specially  imposed  upon  the  district 
attoruey. 

Idem — Duty  of  State  Controlleb. — It  is  the  duty  of  the  state  controller 
to  allow  the  district  attorney  to  inspect  and  make  copies  of,  or  abstracts, 
or  computations  therefrom,  of  all  books,  papers,  statements  and  ac- 
counts, on  file  or  of  record  in  his  office  relating  to  the  proceeds  of  mines. 

Application  to  the  supreme  court  for  a  writ  of  mandamus. 
The  facts  are  stated  in  the  opinion. 

Eobert  31.  Clarke  and  F.  F.  Drake,  for  Relator. 

(7.  H.  Belknap,  for  Respondent. 

By  the  Court,  Hawley,  0.  J. : 

The  statute  provides  that  the  writ  of  mandamus  may  be 
issued  **to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an  office,  trust  or 
station."     (1  Comp.  L.  1508.) 

The  writ  **  shall  be  issued  in  all  cases  where  there  is  not 
a  plain,  speedy  and  adequate  remedy  in  the  ordinary  course 
of  law.  It  shall  be  issued  upon  affidavit,  on  the  application 
of  the  party  beneficially  interested."     (1  Comp.  L.  1509.) 

The  affidavit  presented  by  relator  avers:  **That  W.  W. 
Hobart  is  the  duly  elected,  qualified  and  acting  state  con- 
troller of  the  state  of  Nevada;  that  the  said  W.  W.  Hobart, 
state  controller,  has,  in  his  official  capacity  and  keeping, 
duplicate  or  authenticated  copies  of  the  quarterly  tax-lists 
or  assessment-rolls  of  the  proceeds   of  mines  in   Storey 
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county,  *  *  *  for  the  following  years,  viz. :  a.  d.  1866, 
A.  D.  1867,  A.  D.  1868,  A.  D.  1869,  a.  d.  1870,  a.  d.  1871,  a.d. 
1872,  A.  D.  1873,  A.  D.  1874,  and  A.  d.  1876;  that  affiant  is  in- 
formed and  believes,  and  therefore  alleges  the  fact  to  be, 
that  the  original  quarterly  tax-lists,  or  assessment-rolls,  of 
the  proceeds  of  mines,  as  above  named,  were  entirely  de- 
stroyed by  fire  in  said  Storey  county,  on  or  about  the 
twenty-fifth  day  of  October,  A.  D.  1875;  that  the  said  dupli- 
cates, or  authenticated  copies,  of  said  tax-lists,  or  assess- 
ment-rolls, in  the  office  of  the  said  state  controller  are  a 
part  of  the  public  records  of  the  state  of  Nevada;  that  affiant 
is  informed  and  believes,  and  therefore  alleges  the  fact  to 
be,  that  divers  and  many  corporations,  owners  of  and  work- 
ing the  mines  in  said  Storey  county,  are  indebted  to  and 
are  now  owing  the  state  of  Nevada,  and  county  of  Storey, 
large  sums  of  money  as  taxes  on  the  proceeds  of  said  mines 
during  and  for  the  several  years  last  above  mentioned;  that 
affiant  is  the  duly  elected,  qualified  and  acting  district  at- 
torney of  said  Storey  county,  *  *  *  and  as  such  officer 
it  is  his  duty  to  demand,  sue  for  and  collect  said  sums  of 
money  from  said  corporations,  and  that  it  is  his  intention 
and  desire  so  to  do;  that  affiant  is  unable  to  ascertain  the 
necessary  facts  and  data  upon  which  to  institute  suits  to 
recover  said  sums  of  money,  *  ^  *  from  any  other 
source  than  from  the  said  duplicate  or  authenticated  copies; 
^  *  *  that  affiant  *  *  *  on  the  fifteenth  day  of 
October,  A.  d.  1877,  demanded  inspection  of  the  said  dupli- 
cate tax-lists  or  assessment-rolls;  that  said  demand  was 
made  of  the  said  W.  W.  Hobart,  state  controller,  at  his 
office,  during  the  business  hours  thereof,  for  the  purpose 
of  procuring  the  facts  and  data,  as  hereinafter  indicated, 
which  said  purpose  was  then  and  there  known  to,  and  ex- 
plained to,  said  W.  W.  Hobart;  that  the  said  W.  W, 
Hobart  then  and  there  unjustly  refused  to  allow  affiant,  or 
any  person  in  his  behalf,  to  inspect  the  same,  or  take  copies 
thereof,  or  to  furnish  copies  thereof,  or  make  computations 
therefrom,  and  further  declared  his  intention  to  continue  to 
so  refuse  to  allow  inspection^  or  permit  copies  tliereof  to 
be  made;    *    *    *     that  for  the  proper  preparation  and 
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prosecution  of  suits  to  recover  the  moneys  due  as  herein- 
before set  forth,  it  is  necessary  for  him  to  be  furnished  with 
properly  certified  copies  of  every  and  all  the  said  duplicate 
quarterly  tax-lists,  or  assessment-rolls,  for  the  several  years 
hereinbefore  specified." 

Eespondent,  in  his  answer,  denies  **that  divers  or  many 
corporations,  or  any  corporations,  owning  or  working  mines 
in  Storey  county  are  indebted  to  or  owing  the  state  of  Ne- 
vada large  or  any  sums  of  money  as  taxes  on  the  proceeds 
of  mines  during  or  for  the  years"  mentioned  in  relator's 
affidavit,  **or  for  either  of  said  years,  or  any  part  thereof;" 
denies  that  for  the  proper,  or  any,  preparation  or  prosecu- 
tion of  suits  to  recover  moneys  due,  as  in  the  affidavit  of 
relator  set  forth,  it  is  necessary  for  relator  to  be  furnished 
with  properly,  or  otherwise,  certified  copies  of  every,  or  all, 
or  any  of  the  duplicate  quarterly  tax-lists,  or  assessment- 
rolls,  for  the  several  or  any  of  the  years,  or  any  part  of  the 
years,  in  relator's  affidavit  hereinbefore  referred  to;  denies 
that  he  hath  refused  to  allow  relator,  or  any  person  in  his 
behalf,  to  inspect  said  duplicate  quarterly  tax-lists,  or  as- 
sessment-rolls, or  any  of  them."  Eespondent  further 
alleges  **  that  the  making  of  certified  copies  of  the  dupli- 
cate quarterly  tax-lists,  or  assessment-rolls,  is  not  a  duty 
resulting  from  the  office  of  controller  of  the  state  of  Nevada, 
nor  a  duty  specially  enjoined  upon  him  as  such  officer." 

The  relator  demurs  to  this  answer  upon  the  ground  that 
it  is  insufficient  in  law  to  constitute  any  defense.  Our  at- 
tention has  not  been  called  to  any  provision  of  the  law 
which  enjoins  upon  the  controller  the  duty  of  making  cer- 
tified copies  of  the  books,  statements,  papers  or  accounts, 
referred  to  in  the  relator's  affidavit,  where  no  part  of  the 
taxes  sought  to  be  collected  are  due  to  tho  state.  This  is 
optional  with  the  controller,  and  is  independent  of  the  real 
question  at  issue  in  this  proceeding. 

The  office  of  state  controller  is  an  office  of  public  trust, 
its  emoluments  belong  to  the  individual  officer;  but  the 
office  is  conferred  upon  the  individual  for  the  benefit  of  the 
public.  If  the  acts  which  the  respondent  refused  to  per- 
form are  in  their  nature  of  such  a  character  as  concerns  the 
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public  interests,  and  are  acts  which  the  law  requires  to  be 
performed  by  the  state  controller,  it  is  the  duty  of  this 
court,  under  the  provisions  of  the  statute,  to  issue  its  man- 
date to  compel  the  performance  of  such  duties. 

Upon  the  first  point  there  certainly  ought  not  to  be  any 
controversy.  The  respective  county  governments  are  a  part 
of  the  state  government,  and  belong  to  the  same  political 
society,  and  the  state  is  interested  in  having  the  delinquent 
taxes  due  the  respective  counties  collected,  whether  any 
portion  thereof  belongs  to  the  state  or  not.  It  is  equally 
clear  that  the  district  attorney  is  a  proper  party  to  institute 
these  proceedings.  The  collection  of  delinquent  taxes  due 
the  county  and  state  by  suit,  is  a  duty  specially  imposed 
upon  the  district  attorney. 

Does  the  law  enjoin  upon  the  state  controller  the  duty  of 
allowing  the  inspection  demanded  by  the  district  attorney? 
We  are  of  opinion  that  it  does.  The  statute,  in  defining 
the  duties  of  the  state  controller,  provides  that  **all  the 
books,  papers,  files,  letters,  and  transactions  pertaining  to 
the  office  of  controller  shall  be  open  to  the  inspection  of 
the  governor;  to  the  inspection  of  committees  and  members 
of  the  legislature,  or  either  branch  thereof,  of  that  of  any 
other  person  authorized  by  law."  (2  Comp.  L.  2822.) 

It  was  stated  in  the  oral  argument  of  respondent's  coun- 
sel, that  the  sole  object  of  the  controller  in  resisting  the 
demands  of  the  relator^  was  to  procure  from  this  court  an 
interpretation  of  this  section  of  the  statute,  in  order  that  he 
might  be  fully  advised  in  regard  to  his  duties. 

From  the  view  we  entertain  of  this  case  it  is  not  neces- 
sary to  particularly  inquire  as  to  the  intention  of  the  legis- 
lature in  passing  this  law.  It  will  be  admitted  that  the 
the  statute,  prior  to  the  adoption  of  this  section,  did  not  in 
express  terms  require  the  state  controller  to  exhibit  his 
books  and  accounts  to  the  inspection  of  the  governor  or 
members  of  the  legislature,  and  that  this  section  was  in- 
serted in  order  to  secure  that  particular  right.  But  it  is 
evident  that  it  was  not  the  intention  of  the  legislature  to 
confine  the  right  of  inspection  solely  to  the  governor  and 
members  of  the  legislature.     It  will  be  observed  that  the 
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legislature,  recognizing  the  fact  that  other  persons  were 
authorized  to  make  an  inspection,  in  express  terms  declared 
it  to  be  the  duty  of  the  controller  to  allow  such  inspection 
to  be  made  by  **any  other  person  authorized  by  law,"  This 
provision  of  the  statute,  however,  is  general,  and  relates  to 
the  entire  records  in  the  controller's  oflSce.  The  question 
raised  by  the  averments  in  relator's  affidavit  applies  only  to 
th(^  right  of  the  district  attorney  to  examine  such  books, 
statements,  papers,  and  accounts  as  relate  to  the  delinquent 
taxes  on  the  proceeds  of  mines,  and  it  is  therefore  proper 
to  limit  our  inquiry  to  this  particular  branch  of  his  duties. 

We  find  in  the  revenue  law  a  provision  as  follows:  "  The 
books,  papers  and  accounts  of  each  officer  in  regard  to  the 
assessment  or  collection  of  taxes,  or  to  the  receiving,  auditing 
or  disbursing  moneys  of  the  state,  or  of  any  county,  shall, 
at  all  times  during  office  hours,  when  not  necessarily  in  use 
by  the  officers,  be  open  to  any  person  whomsoever  to  in- 
spect or  copy,  without  any  fee  or  charge."  (2  Comp.  L. 
3202.) 

If  this  section  applies  to  the  office  of  state  controller,  all 
argument  is  at  an  end  in  relation  to  his  duties  in  reference 
to  the  real  question  presented  in  this  proceeding. 

In  determining  its  applicability  it  must  be  remembered 
that  the  state  controller  is  the  auditing  officer  of  the  state. 
It  is  his  duty  to  keep  and  state  all  accounts  between  the 
state  and  all  persons  or  corporations  or  officers  indebted  io 
the  state,  or  intrusted  with  the  collection,  disbursement  or 
management  of  any  money  belonging  to  the  state,  of  every 
kind,  character  and  description  whatsoever,  and  to  "ex- 
amine and  settle  the  accounts  of  all  county  treasurer,  and 
other  collectors  and  receivers  of  all  state  revenues,  taxes, 
tolls  and  incomes  levied  or  collected  by  any  act  of  the  legis- 
lature and  payable  into  the  state  treasury,  and  certify  the 
amount  or  balance  to  the  state  treasurer,"  and  to  "keep  fair, 
clear,  distinct  and  separate  accounts  of  all  the  revenues 
"^  *  of  the  state,  and  also  all  the  expenditures,  disburse- 
ments and  investments  thereof"  (2  Comp.  L.  2811);  to  draw 
all  w^arrants  upon  the  treasury  for  money  (2  Comp.  L.  2812, 
2813),  and  in  certain  cases  **to  direct  the  attorney-general 
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to  institute  suit  for  the  recovery  of  the  amount  due"  the 
state.  (2  Comp.  L.  2816.)  In  the  act  defining  the  duties 
of  state  controller,  after  specifying  many  of  his  duties,  it  is 
provided  that  he  **  shall  perform  all  such  other  duties,  not 
enumerated  in  this  act,  as  may  be  required  by  law."  (2 
Comp.  L.  2821.) 

In  the  revenue  act  it  is  made  the  duty  of  the  county 
auditors  to  transmit  to  the  state  controller  a  statement,,  in 
such  form  as  the  controller  of  state  may  require,  of  all  and 
each  particular  kind  of  property  delinquent,  and  the  total 
amount  of  delinquent  taxes  (2  Comp.  L.  3146),  and  the 
amounts  stricken  off  the  delinquent  lists  by  the  board  of 
county  commissioners.    (2  Comp.  L.  3164.) 

In  the  act  relating  to  the  proceeds  of  mines  it  is  made 
the  duty  of  the  county  auditor  to  prepare  a  statement  of  the 
total  number  of  tons  of  ore,  quartz  or  mineral,  bearing  gold 
and  silver,  listed  upon  the  assessment  roll,  the  total  value 
thereof  and  the  total  amount  of  taxes  on  the  same.  This 
statement  must  be  forwarded  to  the  controller  of  state. 
(Vol.  2,  Comp.  L.  3219.)  It  is  also  made  the  duty  of  the 
county  auditor  to  transmit  to  the  controller  a  statement,  in 
such  form  as  the  controller  may  direct,  of  the  total  amount 
of  delinquent  taxes  on  the  proceeds  of  mines.  (2  Comp.  L. 
3225.) 

From  the  various  provisions  of  the  act  defining  the  duties 
of  the  state  controller,  the  revenue  acts  and  acts  relating  to 
the  proceeds  of  mines,  we  are  of  opinion  that  respondent  is 
one  of  the  officers  to  whom  section  3202  applies,  and  that 
it  is  his  duty  to  allow  the  relator  to  inspect  any  and  all 
books,  papers,  statements  and  accounts  on  file  or  of  record 
in  his  office  relating  to  the  taxes  on  the  proceeds  of  mines 
in  Storey  county  during  the  several  years  mentioned  in 
relator's  affidavit,  and  to  allow  the  relator  to  make  copies 
thereof  or  abstracts  or  computations  therefrom,  free  of 
charge,  at  any  time  during  office  hours,  when  the  same  are 
not  necessarily  in  use  by  the  state  controller. 

Let  the  writ  issue  to  compel  the  performance  of  this  duty. 
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[No.  872.] 

THE  STATE  OF  NEVADA,  Eespondent,  v.  CHAKLES 

HAEEIS,  Appellant. 

Indictment — Fobm  op,  in  Chaboinq  Mubdkb. — An  indictment  whicli  specifi- 
cally accuses  the  defendant  **of  the  crime  of  murder"  instead  of  nsing 
the  general  words  *'  of  a  felony"  is  nnobjectionable. 

Idem — "Contbaby  to  the  Fobm  of  the  Statute." — The  words  "contrary 
to  the  form  of  the  statute,"  etc.,  are  not  essential  in  an  indictment  for 
murder,  which  is  a  common  law  offense. 

Objections  to  an  Indictment — When  no  Gbound  op  Demubbeb. — An  ob- 
jection that  an  indictment  has  not  been  found,  indorsed  or  presented  as 
prescribed  by  law,  is  not  a  ground  of  demurrer,  but  must  be  taken  by 
motion  to  set  aside  the  indictment  before  pleading  to  it. 

Idem. — An  objection  that  the  indictment  was  not  signed  by  the  district  attor- 
ney cannot  be  made  by  demurrer,  but  must  be  made  by  motion  to  set 
aside  the  indictment. 

DisTBicT  Attobnet  Authobized  to  Appoint  Deputy. — ^The  district  attorneys 
of  the  several  counties  in  this  state  have  authority  to  appoint  deputies. 

Sepabation  op  Juby.— The  fact  that  one  of  the  jurors  was  where  he  could 
exchange  a  single  word  with  a  stranger  without  being  overheard  by  the 
officer  in  charge  is  sufficient  to  establish  a  technical  separation  of  the 
jury. 

Idem — Duty  op  Oppiceb. — An  officer  in  charge  of  a  jury  in  a  criminal  case 
ought  not  to  permit  strangers  to  have  access  to  a  juror  out  of  his  sight 
and  hearing,  and  thus  afford  an  opportunity,  however  slight,  for  tamper- 
ing with,  or  prejudicing,  the  juror. 

Idkm — When  New  Tbial  will  not  be  Gbantkd. — Where  it  is  shown  to  the 
satisfaction  of  the  court  that  there  was  no  misconduct  on  the  part  of  the 
juror,  the  mere  separation  of  the  jury  is  not  a  sufficient  ground  for  a 
new  trial. 

Instbuctions  Belating  to  Mubdeb. — The  instructions  given  in  this  case, 
relating  to  murder,  criticised  and  held  not  to  be  erroneous  in  any  sense 
that  could  have  prejudiced  the  defendant. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  Humboldt  County. 

The  defendant  was  convicted  of  murder  in  the  second 
degree  and  sentenced  to  eighteen  years  in  the  state  prison. 

Upon  the  motion  for  a  new  trial  the  prosecution  presented 
affidavits  from  the  parties  who  had  an  opportunity  to  con- 
verse with  the  juror  Todd,  without  the  hearing  of  the 
officers  having  the  jury  in  charge,  showiug  that  there  was 
no  conversation  whatever  about  the  case,  or  about  the  de- 
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fendant.  Affidavits  were  also  presented  from  the  officers  in 
charge  of  the  jury,  tending  to  show  that  there  had  been  no 
misconduct  upon  the  part  of  the  jurors. 

The  instruction  referred  to  in  the  opinion  of  the  court 
reads  as  follows:  **In  dividing  murder  into  two  degrees  the 
legislature  intended  to  assign  to  the  first,  as  deserving  of 
greater  punishment,  all  murders  of  a  cruel  and  aggravated 
character,  and  to  the  second,  all  other  kinds  of  murder, 
which  are  murder  at  common  law,  and  to  establish  a  test  by 
which  the  degree  of  every  case  of  murder  may  be  readily 
ascertained.  That  test  maybe  thus  stated:  Is  the  killing 
willful  (that  is  to  say  intentional),  deliberate  and  premedi- 
tated? If  it  is,  the  case  falls  within  the  first,  and  if  not, 
within  the  second  degree.  There  are  certain  kinds  of  mur- 
der which  carry  with  them  conclusive  evidence  of  premedi- 
tation; these  the  legislature  has  enumerated  in  the  statute, 
and  has  taken  upon  itself  the  responsibility  of  saying  that 
they  shall  be  deemed  and  held  to  be  murder  of  the  first  de- 
gree. These  cases  are  of  two  classes.  First.  Where  the 
killing  is  perpetrated  by  means  of  poison,  etc.  Here  the 
means  used  is  h^  to  be  conclusive  evidence  of  premedi- 
tation. The  second  is  where  the  killing  is  done  in  the  per- 
petration, or  attempt  to  perpetrate,  some  one  of  the  felonies 
enumerated  in  the  statutes  of  the  state  of  Nevada.  Here 
the  occasion  is  made  conclusive  evidence  of  premeditation. 
"Where  the  case  comes  within  either  of  these  classes  the  test 
question,  **Is  the  killing  willful,  deliberate  and  premedi- 
tated?" is  answered  by  the  statute  itself,  and  the  jury  have 
no  option  but  to  find  the  prisoner  guilty  in  the  first  degree. 
Hence,  so  far  as  these  two  cases  are  concerned,  all  difficulty 
as  to  the  question  of  degree  is  removed  by  the  statute.  But 
there  is  another  and  much  larger  class  of  cases  included  in 
the  definition  of  murder  in  the  first  degree,  which  are  of 
equal  cruelty  and  aggravation  with  those  enumerated,  and 
which,  owing  to  the  different  and  countless  forms  which 
murder  assumes,  it  is  impossible  to  describe  in  the  statute. 
In  this  class  the  legislature  leaves  the  jury  to  determine, 
from  all  the  evidence  before  them,  the  degree  of  the  crime, 
but  prescribes  for  the  government  of  their  deliberation  the 
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same  tests  which  has  been  used  by  itself  in  determining  the 
degree  of  the  other  two  classes,  to  wit:  the  deliberate  and 
preconceived  intent  to  kill.  It  is  only  in  the  latter  class  of 
cases  that  any  difficulty  is  experienced  in  drawing  the  dis- 
tinction between  murder  of  the  first  and  murder  of  the  sec- 
ond degree,  and  this  difficulty  is  more  apparent  than  real. 
The  unlawful  killing  must  be  accompanied  with  a  deliberate 
and  clear  intent  to  take  life  in  order  to  constitute  murder  of 
the  first  degree.  The  intent  to  kill  must  be  the  result  of 
deliberate  premeditation.  It  must  be  formed  upon  a  pre- 
existing reflection,  and  not  upon  a  sudden  heat  of  passion 
sufficient  to  preclude  the  idea  of  deliberation.  There  need 
be  no  appreciable  space  of  time  between  the  intention  to 
kill  and  the  act  of  killing;  they  may  be  as  instantaneous  as 
successive  thought  of  the  mind.  It  is  only  necessary  that 
the  act  of  killing  be  preceded  by  a  concurrence  of  will, 
deliberation,  and  premeditation  on  the  part  of  the  slayer; 
and  if  such  is  the  case,  the  killing  is  murder  in  the  first  de- 
gree, no  matter  how  rapidly  these  acts  of  the  mind  ^ay 
succeed  each  other,  or  how  quickly  they  may  be  followed  by 
the  act  of  killing." 

Wells  &  Steivart,  for  Appellant. 

The  points  made  by  counsel  are  sufficiently  referred  to  in 
the  opinion. 

John  R,  Kittrell,  Attorney-'Geneinl,  for  Respondent. 

I.  The  separation  of  the  jury  did  not  amount  to  such 
misconduct  as  would  authorize  the  court  to  grant  a  new 
trial.  {People  v.  Bonney,  19  Cal.  445;  People  v.  Boggs,  20 
Cal.  432;  People  v.  Lee,  17  Cal.  76;  2  Gra.  &  Wat.  on  New 
Trials,  317.) 

II.  Under  the  statutes  of  this  state,  the  district  attorneys 
have  power  to  appoint  deputies.  (2  Comp.  Laws,  3067.) 
But  the  office  of  district  attorney  is  a  ministerial  office,  and 
at  common  law  the  principal  could  appoint  a  deputy,  and 
the  acts  of  the  deputy  would  be  legal  and  binding.  (5  Com. 
Dig.  Officer  D.  1,  3;  1  Salk.  96;  8  Bar.  463;  HopeySaioyei', 
14  111.  254;  Touchard\,  Crow,  20  Cal.  150;  Mailer  v.  Boggs, 
25  Cal.  175;  Jobson  v.  Femiell,  35  Cal.  711.) 
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By  the  Court,  Beatty,  J. : 

Most  of  the  assignments  of  error  of  this  case  are  based 
upon  exceptions  to  the  sufficiency  of  the  indictment,  and  in 
order  to  pass  them  in  review  it  will  be  most  convenient  to 
copy  the  indictment  and  the  demurrer  thereto.  The  indict- 
ment (omitting  the  heading)  is  as  follows: 

Defendant,  Charles  Harris,  above  named,  is  accused  by 
the  grand  jury  of  the  county  of  Humboldt,  state  of  Nevada, 
of  the  crime  of  murder,  committed  as  follows: 

*'The  said  Charles  Harris,  on  the  fourth  day  of  July^  A. 
D.  1877,  or  thereabouts,  at  the  county  of  Humboldt,  state  of 
Nevada,  without  authority  of  law,  and  with  malice  afore- 
thought, did  shoot  a  person  by  the  name  of  James  Randall 
with  a  pistol,  and  by  the  said  shooting  inflicted  upon  the 
head  of  the  said  James  Eandall  a  mortal  wound,  from  which 
said  mortal  wound  the  said  James  Eandall  died  on  the 
eleventh  day  of  July,  A.  D.  1877,  or  thereabouts,  in  said 
county.  So  the  grand  jury  aforesaid  do  say,  on  their  oaths, 
that  the  said  Charles  Harris  did  unlawfully,  and  with  mal- 
ice aforethought,  kill  the  said  James  Eandall  by  shooting 
him  with  a  pistol  as  aforesaid,  at  the  place  and  in  the  man- 
ner aforesaid,  contrary  to  the  form  of  the  stute  [sic]  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Nevada.  G.  P.  Harding,  district 
attorney  of  Humboldt  county.  State  of  Nevada.  By  S.  S. 
Grass,  deputy  district  attorney  of  said  county." 

Then  follow  the  names  of  the  witnesses  examined  before 
the  grand  jury.     The  indorsement  is  as  follows : 

**  In  District  Court,  Fourth  Judicial  District  of  the  State 
of  Nevada.  The  State  of  Nevada  v.  Charles  Harris.  A 
true  bill.  James  E.  Sabine,  foreman  of  the  grand  jury. 
Presented  to  the  court  by  the  foreman  of  the  grand  [sic]  in 
the  presence  of  the  grand  jurj',  and  filed  with  the  clerk  of 
said  court  this  eighteenth  day  of  July,  A.  d.  1877.  J.  H. 
Job,  clerk." 

To  this  indictment  the  following  demurrer  was  interposed: 

"Now  comes  said  defendant  and  demurs  to  the  indictment 
herein  upon  the  grounds:  First.  The  facts  charged  therein 
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do  not  coBstitnte  a  public  oflfense;  Second.  It  does  not 
substantially  conform  to  the  requirements  of  sections  234  and 
235  of  the  criminal  practice  act.  Jn  that  part  of  the  indict- 
ment which  charges  the  shooting,  the  technical  word  assault 
is  not  used,  and  the  offense  is  not  substantially  charged  nor 
directly  charged  as  in  section  235,  but  argumentatively  and 
inferentially  alone.  In  the  latter  part  of  the  indictment 
there  is  no  direct  charge  of  any  offense,  and  no  charge  at  all 
of  any  offense.  The  words'used,  to  wit:  *So  the  grand  jury 
aforesaid  do  say,'  etc.,  is  not  sufficient  to  charge  the  defend- 
ant with  any  crime. 

**Said  indictment  is  a  mongrel  between  a  statutory  and  a 
common  law  indictment,  and  is  not  sufficient  in  form  or 
substance  for  either.  It  nowhere  alleges  that  the  defendant 
did,  without  authority  of  law  and  with  malice  aforethought, 
kill  the  deceased,  either  in  form  or  substance.  Bonnifiekl 
&  French,  attorneys  for  defendant." 

It  is  only  necessary  to  compare  the  indictment  with  sec- 
tions 234,  235,  243  and  244  of  the  criminal  practice  act  to 
see  that  the  objections  specified  in  the  demurrer  are  utterly 
baseless  and  trivial.  They  have  not  been  relied  upon  in  the 
argument  of  this  court,  and  we  shall  not  notice  them  further. 
There  are  some  objections  to  the  indictment,  however,  which 
have  been  urged  upon  our  attention  by  counsel,  and  those 
we  will  notice  more  particularly. 

First.  It  is  said  that  the  indictment  does  not  accuse  the 
defendant  of  the  commission  of  a  felony.  This  objection 
has  reference  to  section  235  of  the  criminal  practice  act, 
which  prescribes  the  form  in  which  an  indictment  may  be 
substantially  drawn.  According  to  that  form  an  indictment 
may  commence,  (after  the  title)  * 'Defendant  A.  B.  above 
named,  is  accused  *  *  *  of  a  felony,"  or  in  a  proper  case 
**of  the  crime  of  murder."  The  meaning  of  that  provision 
is  that  such  or  any  similar  form  of  accusation  may  be  em- 
ployed. It  may  be  general,  *'of  a  felony,''  or  specific,  "of 
the  crime  of  murder,"  at  the  option  of  the  pleader.  This 
indictment  is  specific,  and  it  is  objected  to  because  it  is  not 
general.     Such  an  objection  refutes  itself. 

Second.  It  is  said  that  the  act  complained  of  is  not  al- 
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leged  to  have  been  * 'contrary  to  the  form  of  the  statute," 
etc.  This  objection  is  based  upon  the  misspelling  of  a  word. 
Statute  is  spelled  stute.  If  it  was  of  the  slightest  conse- 
quence that  the  indictment  in  this  case  should  have  con- 
cluded contra  forman  staluti,  it  would  require  no  stretch  of 
liberality  to  read  statute  where  stute  is  written.  But  these 
words  are  of  no  consequence  in  an  indictment  for  murder, 
which  is  a  common  law  offense. 

Third.  It  is  objected  that  the  indorsement  on  the  back  of 
the  indictment  does  not  show  that  it  was  presented  to  the 
court  by  the  foreman  of  the  grand  jury.  This  objection  also 
rests  upon  what  is  manifestly  a  mere  clerical  mistake — pre- 
sented by  the  foreman  of  the  grand — omitting  the  word  jury. 
The  objection  would  have  been  without  merit  if  it  had  been 
taken  in  time  and  in  the  proper  manner.  An  objection  that 
an  indictment  has  not  been  found,  indorsed  or  presented  as 
prescribed  by  law  must  be  taken  by  motion  to  set  aside  the 
indictment  before  pleading  to  it.  (Sec.  276.)  It  is  not  a 
ground  of  demurrer.  (Sec.  286.)  Besides  the  only  indorse- 
ment prescribed  by  law  is  that  of  the  words,  **A  tnie  bill," 
to  be  signed  by  the  foreman  of  the  grand  jury,  and  the 
names  of  the  witnesses.  (Sees.  226-229.)  The  indorse- 
ment usually  made  by  the  clerk  as  to  the  presentment,  filing, 
etc.,  is  not  prescribed  by  law.  It  is  useful  and  proper 
because  it  affords  proof  of  those  facts,  but  if  accidentally 
omitted  may  be  supplied  at  any  time.  In  this  case  if  the 
objection  had  been  made  at  the  proper  time  and  the  court 
had  been  of  opinion  that  the  clerk's  indorsement  did  not 
show  a  presentment  by  the  foreman  of  the  grand  jury,  the 
clerk  would  simply  have  been  directed  to  amend  his  clerical 
mistake. 

Fourth.  It  is  objected  that  the  indictment  was  never 
signed  by  the  district  attorney.  It  is  signed  Harding,  dis- 
trict attorney,  by  Grass,  deputy. 

Counsel  contend  that  the  district  attorney  has  no  author- 
ity to  appoint  a  deputy.  We  are  of  a  different  opinion; 
but  if  Harding  had  no  authority  to  appoint  Grass  his  deputy 
with  full  powers,  there  is  at  least  no  doubt  that  he  could 
authorize  him  to  draw  up  an  indictment  and  sign  his  name 
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to  ifc;  and  tliis  is  all  lie  appears  to  have  done.  It  is  contend- 
ed that  we  must  conclude  that  Grass  also  examined  the 
witnesses  before  the  grand  jury.  We  cannot  imagine  upon 
what  principle  we  ought  so  to  conclude.  The  indictment 
does  not  allege  it,  and  a  demurrer  merely  admits  facts  al- 
leged; it  does  not  establish  other  facts.  Besides,  if  we  did 
know  that  Grass  was  present  in  the  grand  jury  room  when 
this  charge  was  being  examined,  and  if  we  thought  he  had 
no  right  to  be  there,  we  should  only  say  that  the  defendant 
waived  the  objection  by  not  moving  to  set  aside  the  indict- 
ment at  the  proper  time.  (Sec.  275.)  It  ought  to  be 
understood  that  there  are  some  objections  to  an  indictment 
that  are  not  raised  by  a  demurrer. 

Finally,  as  the  last  of  several  complete  answers  to  this 
objection,  we  are  satisfied  that  the  district  attorneys  have 
authority  to  appoint  deputies.  There  were  originally  in 
llio  territory  of  Nevada  three  district  attorneys,  one  for  each 
judicial  district.  By  the  act  of  December  19,  1862,  the 
office  of  prosecuting  attorney  (one  for  each  county)  was 
created  and  that  of  district  attorney  abolished.  (Stats. 
1861,  J).  295;  Stats.  1862,  p.  54.)  Prosecuting  attorneys 
were  the  same  thing  as  district  attorneys,  except  that  their 
authority  was  limited  to  their  respective  counties  instead  of 
being  extended  to  all  the  counties  of  a  district;  their  duties 
were  precisely  the  same  that  had  formerly  belonged  to  the 
district  attorneys.  Prosecuting  attorneys  were  expressly 
authorized  to  appoint  deputies  with  power  to  transact  all 
business  pertaining  to  the  office.  (Stats.  1864,  p.  143.) 
This  act  has  never  been  expressly  repealed,  but  it  is  claimed 
that  the  office  of  prosecuting  attorney  has  been  abolished. 
AV^o  do  not  think  the  office  has  been  abolished.  There  is  no 
act  expressly  abolishing  itf  The  legislature  has  provided 
f pr  the  election  of  district  attorneys — one  for  each  county — 
and  devolved  upon  them  the  duties  of  prosecuting  attorneys. 
(C.  L.  Vol.  2,  Sec.  2935,  et  stq,)  All  that  has  been  done  is 
to  change  the  title  of  the  office.  If  the  district  attorneys 
are  not  the  same  officers  who  were  formerly  called  prosecut- 
ing attorneys,  then  the  office  of  prosecuting  attorney,  as 
distinct  from  that  of  district  attorney,  still  exists,  for  it  has 
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never  been  abolished,  except  by  creating  the  office  of  dis- 
trict attorney,  and  that  would  not  abolish  it  if  the  office  was 
a  distinct  one.  We  think  district  attorneys  are  prosecuting 
attorneys,  with  no  change  except  in  name,  and  we  do  not 
think  a  simple  change  of  the  title  of  the  officer  sufficient  to 
repeal  by  implication  the  act  empowering  him  to  appoint 
a  deputy. 

This  disposes  of  all  the  objections  based  upon  the  demur- 
rer and  relied  upon  in  support  of  the  motion  in  arrest  of 
judgment. 

The  defendant  also  moved  for  a  new  trial  upon  two  grounds 
— separation  and  misconduct  of  the  jury  and  error  in  the  in- 
structions of  the  court. 

The  affidavits  as  to  the  first  point  show  that  while  the 
jury  was  deliberating  on  its  verdict,  two  of  the  jurors  sepa- 
rated from  the  rest  for  the  purpose  of  going  to  the  water- 
closet.  They  were  attended  by  one  of  the  deputy  sheriffs 
to  the  door  of  the  court-house,  within  a  few  feet  and  within 
sight  of  the  water-closet.  During  the  time  one  of  them  re- 
mained inside  a  stranger  entered  the  closet,  and  a  few  words 
of  conversation,  having  no  reference  to  the  trial,  ensued  be- 
tween him  and  the  juror. 

It  may  be  that  the  fact  that  one  of  the  jurors  was  where  he 
could  exchange  a  single  word  with  the  stranger  without  being 
overheard  by  the  officer  in  charge  is  sufficient  to  establish  a 
technical  separation  of  the  jury.  We  are  inclined  to  think 
that  it  was,  and  we  think  the  officer  was  to  blame  for  per- 
mitting a  stranger  to  have  access  to  the  juror  out  of  his 
sight  and  hearing,  and  thus  affording  an  opportunity,  how- 
ever slight,  for  tampering  with  or  prejudicing  him  in  respect 
to  the  case.  This  is  a  matter  in  respect  to  which  officers 
cannot  be  too  particular;  for  although  it  does  not  follow 
necessarily  that  a  new  trial  must  be  granted  whenever  there 
has  been  a  slight  accidental  separation  of  one  juror  from  his 
fellows  and  from  the  officer  in  charge,  under  circumstances 
that  admit  of  private  communication  between  him  and  a 
stranger,  still  such  things  are  highly  improper  and  danger- 
ous. The  juror  may  be  spoken  to  and  improperly  influ- 
enced in  regard  to  his  verdict,  and,  even  if  nothing  of  the 
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kind  happens,  tlie  state  may  not  be  able  to  show  satisfactorily, 
as  it  would  be  bound  to  do,  that  in  fact  there  has  been  no 
tampering  with  the  juror  and  no  misconduct  upon  his  part. 
In  this  ease  the  state  did  show  to  the  satisfaction  of  the 
district  judge,  and  to  our  complete  satisfaction,  that  there  was 
no  tampering  with,  or  misconduct  on  the  part  of  the  juror, 
the  separation  that  occurred  was  therefore  not  a  sufficient 
ground  for  granting  a  new  trial.  {State  v.  Jones,  7  Nev.  413; 
People  V.  Boggs,  20  Cal.  434;  Carnaghan  v.  Ward,  8  Nev.  33.) 
The  instruction  of  the  court  which  is  complained  of  is  a 
literal  copy  of  the  instruction,  commencing  with  the  words: 
*' In  dividing  murder  into  two  degrees,"  34  Cal.  213,  and 
ending  with  the  words:  ** Followed  by  the  act  of  killing," 
on  page  215  of  the  same  volume.  That  instruction  was 
pronounced  in  that  case  (People  v.  NichoT)  to  be  not  even 
obnoxious  to  criticism.  We  think  this  is  rather  too  high 
praise  for  the  instruction,  but  we  agree  that  it  contains  no 
substantial  error.  The  criticism  to  which  we  think  it  ob- 
noxious is  this:  An  intent  to  kill  is  not  essential  to  the 
crime  of  murder  in  either  degree.  An  involuntary  kill- 
ing is  murder  if  committed  in  the  i^rosecution  of  a  felo- 
nious intent  (C.  L.  vol.  1,  sec.  2327);  and  if  the  felony 
intended  is  arson,  rape,  robbery  or  burglary,  it  is  murder 
of  the  first  degree.  The  legislature  has  not  made  the  occa- 
sion of  the  killing  in  such  cases  conclusive  evidence  of  pre* 
meditation,  as  the  instruction  declares.  On  the  contrary, 
it  makes  the  malice  which  is  implied  from  the  circumstances 
of  the  killing,  whether  voluntary  or  not,  to  stand  in  the  place 
of  that  express  malice — the  deliberate  intention  unlawfully 
to  take  away  the  life  of  a  fellow  creature — which  is,  in  all 
other  cases,  essential  to  the  crime  of  murder  in  the  first  de- 
gree. The  perpetration,  or  attempt  to  perpetrate  one  of  the 
enumerated  felonies,  does  not  necessarily  prove  an  intent  to 
kill,  deliberate  or  otherwise — it  simply  dispenses  with  the 
existence  of  an  intent  to  kill,  and  makes  the  killing  murder 
of  the  first  degree  without  regard  to  any  intention  to  kill. 
The  instruction,  therefore,  is  obnoxious  to  criticism,  though 
not  erroneous  in  any  sense  that  could  have  prejudiced  this 
defendant;  or,  perhaps,  in  a  sense  that  could  ever  prejudice 
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any  defendant.     It  would  be  more  likely  in  some  cases,  to 
prejudice  the  state  to  lay  it  down  as  a  universal  rule,  that  a 
deliberate  intent  to  kill  is  absolutely  essential  to  murder  of 
the  first  degree  in  all  cases. 
The  judgment  of  the  district  court  is  affirmed. 


[No.  822.] 

S.  BUCKLEY,  Appellant,  v.  AEMENIA  BUCKLEY, 
Administbatrix  of  the  estate  of  HENEY  A.  BUCK- 
LEY, Deceased,  Eespondent. 

Pbimabt  Object  of  thk  Action  of  Beplkvin. — The  recovery  of  damages 
iu  a  proper  case  is  as  much  a  primary  object  of  the  action  of  replevin, 
as  is  the  recovery  of  the  property  in  specie. 

BepijEvin  to  Becoveb  Band  of  Shkep — Bight  to  Becoveb  theib  Incbease 
AND  Wool. — In  an  action  brought  to  recover  a  band  of  ewe  sheep  or 
their  valne :  Held,  that  their  increase  and  the  wool  subsequently  shorn 
from  the  band  are  proper  subjects  of  litigation  in  the  same  action. 

Idem — Incbeask  of  Lambs. — ^The  rights  of  the  parties  relative  to  the  increase 
are  precisely  the  same  as  their  rights  to  the  original  band. 

Idem — Wool  Shobn  fbom  the  Sheep. — As  to  the  wool  the  remedy  is  judg- 
ment in  damages  for  taking  and  withholding  the  sheep,  or  for  the  value 
of  their  use. 

Idem — Indemnity  in  Case  of  Betubn. — The  party  recovering  iu  the  action 
is  entitled  to  a  judgment  for  the  return  of  the  band  of  sheep  and  the  in- 
crease, if  a  return  could  be  had,  together  with  such  damages  as  are  neces- 
sary, if  any,  with  the  return,  to  indemnify  him  for  all  certain  actual 
losses  sustained  on  account  of  the  unlawful  taking  and  withholding,  or 
for  the  value  of  the  use  of  the  sheexn 

Idem — Indemnity  in  case  Betubn  cannot  be  Had. — If  a  return  cannot  be 
had,  the  party  recovering  is  entitled  to  judgment  for  the  value  of  such 
portion  of  the  original  band  and  increase,  as  the  other  party  was  bound  to 
return  or  pay  for,  together  with  such  damages  as  are  necessary  with  the 
value  to  indemnify  him  for  all  certain  actual  losses  sustained. 

Supplemental  Pleadings — When  should  be  Allowed. — When  the  facts 
alleged  in  supplemental  pleadings  occurred  after  the  original  pleadings 
were  filed,  were  consistent  with  and  in  aid  of  the  original  pleadings,  and 
did  not  bring  into  the  case  any  new  cause  of  action  or  any  controveray 
that  was  not  in  fact  included  in  the  issue  originally  made,  supplemental 
pleadings  should  be  allowed,  if  asked  for,  so  as  to  protect  the  rights  of 
the  respective  parties. 

Damages — ^When  Evidence  of  Admissible.— Damages  which  necessarily 
result  from  a  wrongful  act,  may  be  shown  and  recovered  under  the  gen- 
eral allegation  of  damages;  but  damages  which  are  the  natural  but  not 
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the  necessary  consequences  of  the  act  complained  of  must  be  particn- 
larly  specij&ed,  or  evidence  of  them  -will  not  be  permitted  at  the  trial. 

Measuhe  op  Damages  in  Replevin. — The  facts  of  this  case  and  the  proper 
measure  of  ascertaining  and  computing  damages  discussed  at  length  in 
the  opinion. 

Cbo8b-Exa.mika1ion — 'When  Ebbob. — The  cross-examination  of  -witnesses 
ought  to  be  allowed  a  free  range  within  the  subject-matter  of  the  evidence 
in  chief,  but  if  it  ranges  outside  of  that  it  is  error. 

Books  of  Account,  when  Admissible  in  Evidence. — An  account  book  kept 
by  deceased,  and  shown  to  be  principally  in  his  handwriting,  the  entries 
being  made  nt  or  about  the  time  the  transactions  to  which  they  referred 
occurred,  and  being  the  book  by  which  the  deceased  settled  -with  persons 
with  whom  he  had  business :    Ihld,  admissible  in  evidence. 

Idem. — If  any  particular  enti-y  in  a  book  is  inadmissible  in  evidence,  the 
party  opposing  its  introduction  must  make  u  specific  objection  thereto, 
or  move  to  strike  it  out  before  he  can  complain  of  the  action  of  the  court 
in  admitting  the  book  as  evidence. 

Close  op  Plaintipf's  Case — Examination  op  otheb  Witnesses. — Plaintiff 
having  closed  his  aase,  and  defendant's  counsel  having  been  ordered 
by  the  court  to  proceed  with  the  examination  of  their  witnesses,  with 
the  understanding  that  plaintiff  should  only  have  the  privilege  of  calling 
one  absent  witness  whenever  he  appeared:  Held,  that  the  court  did  not 
err  in  refusing  to  allow  plaintiff  thereafter  to  call  and  examine  other  wit- 
nesses generally  in  the  case. 

CoNPLiCT  OP  Evidence — New  Thiaij. — The  judgment  in  a  civil  case  will  not 
be  disturbed  where  there  is  a  substantial  conflict  in  the  evidence,  upon 
the  ground  that  the  verdict  is  against  the  evidence. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County. 

The  facts  are  stated  in  the  opinion. 

W.  Webster  and  Wm,  L.  Knox,  for  Appellant. 

I.  The  court  erred  in  admitting  the  supplemental  answers 
as  to  the  increase  of  the  sheep  and  the  shearing  of  the 
wool.  The  def endan  t  cannot  recover  on  a  cause  of  action  that 
did  not  exist  when  the  action  was  commenced.  {Watson  v. 
Thibon,  17  Abb.  Pr.  184;  HIUy.  Hill,  10  Ala.  527;  Vaugltan 
V.  Vaughan,  30  Ala.  329;  Lovensohn  v.  Ward,  45  Cal.  8; 
Minnesota  Co.  v.  St.  Paid  Co.,  6  Wal.  746;  McCidlough  v. 
Colby,  4  Bos.  603.)  In  replevin,  if  a  delivery  of  the  property 
is  had,  the  claim  is  satisfied,  except  for  damages  for  its  de- 
tention. If  a  delivery  cannot  be  had,  the  value  at  the  place 
•where  the  delivery  should  have  been  made  stands  in  place 
of  the  property.     (Hisler  v.   CaiT,   34  Cal.  644.) 
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II.  The  court  erred  in  refusing  to  allow  plaintiff  to  intro- 
duce proof  of  tlie  expenses  attending  the  preservation  and 
care  of  the  flock  of  sheep,  the  production,  care  and  market- 
ing of  the  lambs  and  wo6l. 

III.  The  court  erred  in  refusing  to  grant  a  continuance. 

IV.  The  court  erred  in  allowing  the  plaintiff  to  cross- 
examine  the  witness  Short  as  to  the  value  of  the  sheep  lost 
out  of  the  drove.  (1  Greenleaf  on  Ev.  445;  Harrison  \, 
Boioan,  3  Wash.  580;  Ellmalcer  v.  Buckley,  16  Serg.  &  Raw. 
77;  Phil.  &T.R  li.  Co.  V.  Stirnpson,  14  Pet.  448;  J^loyd  v. 
Bovard,  6  Watts  &  Serg.  75;  Landsberger  v.  Gorham,  5 
Cal.  452;  Jaclcson  v.  Featlier  River  Water  Co.,  14  Cal.  18; 
AitJcen  v.  ilendenhall,  25  Cal.  212;  People  v.  Miller,  33  Cal. 
99.) 

V.  The  account  book  ought  to  have  been  excluded. 
(1  Greenleaf  ,on  Ev.  118,  and  cases  there  cited;  Cooper 
V.  31orrel,  4Teates,  341;  Wilson  v.  Goodin,  Wright  (Ohio,) 
219.) 

VI.  The  court  erred  in  refusing  to  allow  the  witness, 
George  Buckley  to  be  examined  by  plaintiff  after  defendant 
bad  commenced  the  examination  of  her  witnesses.  {Jolly  v. 
Foltz,  34  Cal.  321.) 

William  Caiu,  for  Respondent. 

I.  In  an  action  for  the  claim  and  delivery  of  personal 
property,  if  the  defendant  claims  a  return  of  the  property, 
he  becomes  a  plaintiff  as  well  as  a  defendant.  (Morris  on 
Replevin,  136;  Reedy.  Carpenter,  2  Ohio,  87.) 

II.  If  any  facts  material  to  the  case  occur  after  the  orig- 
inal pleadings  are  filed,  they  may  be  set  up  in  a  supple- 
mental answer  or  complaint.  (1  Van  Santvoord  s  PL  382, 
610,  614;  2  Wail's  Pr.  467,  472;  Candler  v.  PetU,  1  Paige, 
168;  Eage^^  v.  Price,  2  Paige,  337;  Garth  v.  Everett,  16  Mo. 
493;  Hall  v.  Olney,  65  Barb.  27.) 

III.  The  owner  of  the  ewe  sheep  is  also  the  owner  of 
the  offspring  (2  Wend.  Bl.  390;  Tyscm  v.  Simpson.,  2  Hay- 
wood, N.  C.  321;  Williamson  \.  Daniel,  12  Wheaton,  568); 
and  both  must  be  included  in  the  same  judgment  {Jordan 
V.  Thcymas,  31  Miss.  657;  SeaijY.  Bacon,  4  Sneed,  99;  Garth 


426  Buckley  v.  Buckley.       [Sup.  Ct. 

Opinion  of  the  Court — ^Leonard,  J. 

V.  Evei^etty  16  Mo.  490;  McVaughteis  v.  Elder,  2  Brevard, 
S.  C,  7.) 

IV.  In  ordinary  actions  of  claim  and  delivery  of  personal 
property  where  no  malicious  taking  or  detaining  is  sbown, 
legal  interest  may  be  the  rule  for  damages;  but  in  cases 
like  this,  where  the  plaintiff  has  no  excuse  or  color  of  right 
or  title,  a  jury  is  justified  in  awarding  exemplary  damages 
against  plaintiff. 

V.  A  tort  feasor  is  not  entitled  to  compensation  for  the 
care  of  the  property  whilst  in  his  possession.  {Garth  v.  Ev- 
erett, 16  Mo.  490,  and  cases  cited.) 

VI.  The  court  did  not  err  in  refusing  a  continuance. 
{Pilot  Roch  C,  C.  Co,  V.  Chapman,  11  Cal.  162;  People  y. 
Gaunt,  23  Cal.  157;  State  v.  Flaherty,  7  Nev.  163.)  ' 

VII.  The  court  did  not  err  in  allowing  the  witness  Short 
to  testify  to  the  value  of  the  sheep  left  behind  by  Henry 
Buckley  on  his  way  to  Nevada.  {Hastings  v.  Jackson,  46 
Cal.  234.)         ^ 

VIII.  The  account  book  of  the  deceased  was  admissible 
in  evidence.  {Plumes*  Dodge,  AdifUr,  v.  Morse,  3  N.  H.  232; 
Odell  V.  Cxdbert,  9  Watts  &  Serg,  66;  1  Greenl.  on  Ev.  118, 
note  1,  and  cases  cited.) 

By  the  Court,  Leonakd,  J. : 

This  appeal  is  from  a  judgment  and  an  order  overruling 
appellant's  motion  for  a  new  trial.  In  addition  to  the  facts 
shown  in  a  former  report  (9  Nev.  373),  the  following  should 
be  stated :  After  the  cause  was  remanded  by  this  court  for  a 
new  trial,  in  September,  1874,  defendant,  by  leave  of  the 
court,  on  the  fifth  day  of  October,  1874,  and  the  eighteenth 
day  of  June,  1875,  filed  supplemental  answers,  alleging  that 
the  original  band  of  ewes  replevied  by  plaintiff  in  Novem- 
ber, 1873,  by  breeding  subsequent  to  the  last-mentioned 
date,  had  been  increased  by  a  large  number  of  lambs,  to 
wit:  four  thousand,  of  the  value  of  two  dollars  and  fifty 
cents  each,  and  of  the  aggregate  value  of  ten  thousand  dol- 
lars, United  States  gold  coin;  also,  that  during  the  same 
time  plaintiff  had  shorn  from  the  band  twenty-eight  thou- 
sand five  hundred  pounds  of  wool,  of  which  twelve  thousand 
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five  hundred  pounds,  mentioned  in  the  first  supplemental 
answer,  were  alleged  to  be  of  the  value  of  thirty  cents  a 
pound,  and  sixteen  thousand  pounds,  mentioned  in  the  sec- 
ond supplemental  answer,  were  of  the  value  of  twenty-five 
cents  a  pound,  and  of  the  aggregate  value  of  seven  thou- 
sand seven  hundred  and  fifty  dollars,  United  States  gold 
coin.  In  the  original  answer,  defendant,  claiming  to  be  the 
owner  of  the  band,  demanded  return  to  her  of  the  two  thou- 
sand three  hundred  and  seventy  sheep  described  in  plaint- 
iffs complaint,  together  with  their  increase,  or,  in  case  a 
return  could  not  be  had,  judgment  for  their  value  in  the  sum 
of  seven  thousand  one  hundred  and  ten  dollars,  and  dam- 
ages for  taking  and  detention  in  the  amount  of  interest  on 
such  value  at  the  rate  of  ten  per  cent,  per  annum  from  the 
taking  until  their  return,  or  payment  for  their  value,  and 
her  costs  and  general  relief  in  the  premises. 

In  the  supplemental  answers,  defendant  demanded  judg- 
ment for  a  return  of  the  lambs  and  wool,  or  tlieir  value  as 
alleged,  if  a  return  could  not  be  had,  in  addition  to  her  de- 
mand in  the  original  answer. 

Plaintiff  objected  to  the  filing  of  the  supplemental  an- 
swers for  various  reasons  stated,  and  excepted  to  the  rulings 
of  the  court  permitting  them  to  be  filed.  The  court  refused 
to  strike  them  out  on  motion,  and  permitted  defendant  to 
introduce  evidence  in  support  of  them. 

The  court,  of  its  own  motion,  instructed  the  jury  as  fol- 
lows: **If  the  jury  find  for  the  defendant  in  this  case,  they 
will  consider  and  find  the  following  matters: 

** First:  How  many  sheep  were  taken  by  S.  Buckley,  the 
plaintiff  in  this  case,  from  Mrs.  A.  Buckley,  the  defendant? 

*  *  Second :  How  many  of  these  were  the  property  of  de- 
fendant, if  any  ? 

*  *  Third :  What  was  the  value  of  the  sheep  mentioned  in 
the  original  complaint,  and  taken,  if  any  were  taken? 

** Fourth:  What  has  been  the  number  of  increase  of  the 
original  sheep  taken,  for  the  years  1874  and  1875? 

''Fifth:  How  many  pounds  of  wool  were  shorn  from  the 
sheep  in  controversy  since  the  taking  by  plaintiff  in  1873, 
for  the  years  1874  and  1875,  and  how  much  was  the  wool 
-worth  at  the  time  and  place  of  shearing  ? 
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**If  you  find  for  the  defendant,  you  will  find  the  number 
of  sheep  which  the  defendant  is  entitled  to  have  returned, 
and  the  value  of  such  sheep;  also,  the  number  of  pounds 
and  the  value  of  the  wool  shorn  in  the  years  1874  and 
1875  from  the  sheep  in  controversy." 

Phiintiflf  excepted  to  the  giving  of  the  foregoing  instruc- 
tions, also  to  the  rulings  of  the  court  admitting  evidence  in 
support  of  the  supplemental  answers. 

The  jury  found  that  the  defendant  was  entitled  to  have 
the  following  property  returned,  and  fixed  its  value  as  fol- 
lows, to  wit: 

2370  sheep,  at  $3 $7110.00 

2500  lambs,  increase  on  old  stock.^ 4668.00 

17,629  pounds  of  wool  at  25  cts 4407.25 

Making  a  total  value  of $16,185  25 

Judgment  was  rendered  for  defendant  for  the  return  of 
the  two  thousand  three  hundred  and  seventy  sheep,  and  in 
case  delivery  thereof  could  not  be  had,  for  their  value, 
seven  thousand  one  hundred  and  ten  dollars;  also,  for  the 
return  of  the  two  thousand  five  hundred  lambs,  being  the 
increase  subsequent  to  the  commencement  of  this  action 
and  the  possession  thereof  by  plaintiff,  or  the  sum  of  four 
thousand  six  hundred  and  sixty-eight  dollars,  their  value, 
in  case  a  return  could  not  be  had;  also,  for  the  return  of 
the  seventeen  thousand  six  hundred  and  twenty-nine  pounds 
of  wool  shorn  from  the  band  during  its  possession  by 
plaintiff,  or  the  sum  of  four  thousand  four  hundred  and 
seven  dollars  and  twenty-five  cents,  its  value,  if  a  return 
could  not  be  had,  besides  costs. 

Upon  the  trial,  plaintiff  offered  and  endeavored  to  prove 
the  necessary  cost  and  expenses  of  keeping  and  preserving 
the  band,  raising  the  lambs,  shearing  and  marketing  the 
wool,  etc.,  from  the  thirteenth  of  November,  1873,  when 
plaintiff  took  possession  of  the  original  band,  until  the  time 
of  trial. 

Defendant  objected  to  such  proof,  and  the  court  sustained 
the  objection,  plaintiff  excepting.  Among  the  many  assign- 
ments of  error  contained  in  the  transcrijpt,  appellant  espe- 
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cially  urges  as  error  tbe  action  of  the  court  in  permitting 
respondent  to  file  the  supplemental  answers;  its  refusal  to 
strike  them  out;  the  admission  of  evidence  in  their  support; 
the  instructions  above  quoted,  and  the  refusal  of  the  court 
to  permit  appellant's  proof  of  his  proper,  necessary  ex- 
penses. 

A  careful  consideration  of  these  several  assignments  will 
necessarily  involve  a  discussion  of  questions  of  the  first  im- 
l>ortance,  affecting  matters  of  practice  as  well  as  the  rights 
of  property;  questions  upon  which  courts  of  the  highest 
respectability  and  intelligence,  have  difiered,  and  upon  which 
they  do  not  now  agree.  In  no  branch  of  the  law  has  there 
been  greater  contrariety  of  opinions  than  upon  the  proper 
rules  of  computation  by  which  a  just  amount  of  indemnity 
for  the  wrongful  taking  of  personal  property  may  be  ascer- 
tained. The  section  of  the  statute  which  defines  the  rights 
of  parties  is,  itself,  in  some  respects,  difficult  of  exact  com- 
prehension, and  the  facts  and  circumstances  of  the  many 
cases  that  must  be  brought  within  and  controlled  by  its 
provisions,  are  so  different  that  courts  have  always  found  in 
this  class  of  cases  questions  not  easily  solved.  The  case  in 
hand  presents,  at  least,  its  share  of  difficulties. 

Section  202  of  the  civil  practice  act  provides  that,  "In  an 
action  to  recover  the  possession  of  personal  property,  judg- 
ment for  the  plaintiff  may  be  for  the  possession,  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  and  dam- 
ages for  the  detention,  or  the  value  of  the  use  thereof.  If 
the  property  have  been  delivered  to  the  plaintiff,  and  the 
defendant  claim  a  return  thereof,  judgment  for  the  defend- 
ant may  be  for  the  return  of  the  property,  or  the  value 
thereof,  in  case  a  return  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same,  or  the  value  of  the  use 
thereof." 

It  is  said  in  the  case  of  Lambert  v.  McFarland  (2  Nev. 
59),  that  the  primary  object  of  this  action  is  the  recovery 
of  the  property,  and  judgment  for  its  value  in  damages  is 
only  authorized  when  a  delivery  of  the  property  itself  can- 
not be  had. 

It  is  true  that  judgment  for  the  value  of  the  property  is 
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only  authorized  in  case  delivery  of  the  property  itself  can- 
not be  had;  but  it  is  also  true  that,  in  a  proper  case,  dam- 
ages for  detention,  or  for  taking  and  withholding  the  prop- 
erty, or  the  value  of  its  use,  may  be  awarded  to  the  prevail- 
ing party,  whether  a  return  can  be  had  or  not.  By  this 
action,  the  law  intends  to  give  fi  complete  remedy  to  the 
party  entitled  to  possession,  not  only  as  to  the  property 
itself,  but  also  in  respect  to  damages  which  are  the  natural 
result  of  the  wrongful  act;  and,  therefore,  it  provides  full 
compensation  for  the  injury,  by  granting  a  return  of  the 
property  to  the  rightful  owner,  or  its  value,  if  a  return  can- 
not be  had,  and  at  the  same  time  legal  damages.  {Barrage 
V.  Melson  et  iix.  48  Miss.  244.) 

It  is  evident  to  our  minds  that  recovery  of  damages  in  a 
proper  case  is  as  much  a  primary  object  in  an  action  of  this 
kind  as  is  the  recovery  of  the  property  in  specie;  and  that 
the  prevailing  party  should  be  permitted  to  maintain  his 
rights  in  respect  to  damages,  on  account  of  a  wrongful 
taking  and  detention,  as  well  as  his  rights  in  relation  to  the 
property  itself.  As  we  understand  counsel  for  appellant, 
it  is  claimed  that  the  court  erred  in  permitting  respondent 
to  file  supplemental  answers,  and  to  sustain  them  by  proof, 
because  neither  the  lambs  nor  the  wool  had  an  existence 
at  the  time  the  action  was  commenced,  and,  therefore,  were 
not  proper  subjects  of  litigation  in  this  action  brought  to 
recover  possession  of  the  original  flock. 

It  will  not  be  denied  that  in  an  action  of  replevin  it  is 
not  competent  to  the  defendant,  by  his  answer,  to  introduce 
a  new  and  distinct  subject-matter  of  litigation  by  claiming 
of  the  plaintiff  the  release  and  return  of  other  and  distinct 
personal  property,  nor  could  he  properly  claim  or  recover 
damages  for  taking  or  withholding  such  property,  or  for  the 
value  of  its  use. 

But  let  us  see  if  the  rule  of  practice  just  stated  ap- 
plies to  the  case  in  hand.  Although  it  is  true  that  at  the 
commencement  of  this  action  the  original  flock  only  was  in 
existence,  we  have  no  doubt  that  their  increase,  and  the 
wool  subsequently  shorn  from  the  band,  are  also  proper 
subjects  of  litigation  in  the  same  action.     If  the  original 
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band  belongs  to  respondent,  it  is  certain  that  she  has  rights 
in  the  lambs  and  wool,  which  the  law  will  protect  in  this  or 
a  subsequent  action.  All  the  rights  of  the  parties  should 
be  settled  in  one  action,  if  this  can  be  done  without  doing 
violence  to  well  established  rules  of  practice  or  going  coun- 
ter to  the  provisions  of  law.  As  a  rule  in  actions  of  this 
character,  and  such  is  the  case  here,  all,  or  nearly  all,  dam- 
ages for  detention,  or  for  the  use  of  tbe  property,  accrue 
after  the  defendant  files  his  answer.  In  such  cases  he  is 
unable  to  insert  in  his  pleadings  even  a  proper  general 
allegation  of  damages;  and  certainly,  in  cases  where  he  is 
obliged  to  plead  special  causes  of  damages,  he  oftentimes 
may  be  unable  to  frame  his  pleadings  so  as  to  obtain  full 
compensation  for  his  injury.  And  yet,  the  statute  declares 
that  he  may  have  damages  for  taking  and  withholding  the 
property,  or  the  value  of  its  use  in  every  case.  Notice  the 
language  of  the  statute:  **If  the  property  have  been  deliv- 
ered to  the  plaintiff,  and  the  defendant  claim  a  return 
thereof,  judgment  for  the  defendant  may  be  for  a  return  of 
the  property,  or  the  value  thereof,  in  case  a  return  cannot 
be  had,  and  damages  for  taking  and  withholding  the  same, 
or  the  value  of  the  use  thereof."  It  is  plain  that  the  ''dam- 
ages for  taking  and  withholding"  referred  to  are  such  as 
accrue  after  the  action  is  commenced.  They  are  damages 
which  accrue  after  the  property  has  been  delivered  to  the 
plaintiff,  and  that  can  never  be  done  until  after  the  com- 
mencement of  the  action.  So,  aside  from  the  general  rule 
allowing  damages  accruing  after  the  commencement  of  the 
action,  where  the  subsequent  damages  are  the  mere  inci- 
dent or  accessory  of  the  principal  thing  demanded,  or 
where  no  subsequent  action  can  be  maintained  for  them, 
it  is  plain  that  the  statute,  in  a  proper  case,  and  with  proper 
pleadings,  permits  judgment  in  favor  of  defendant  for  dam- 
ages that  accrue  subsequent  to  the  commencement  of 
the  action  on  account  of  a  wrongful  taking  and  withhold- 
ing of  the  property  in  dispute  by  plaintiff.  Admitting  as  a 
fact,  then,  that  the  original  band  belonged  to  respondent 
at  the  time  they  were  replevied  by  appellant,  as  the  jury 
found,  and  so  continued  until  the  trial,  it  follows  that  re- 
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spondent  was  entitled  to  judgment  for  their  return,  if  a  re- 
turn could  be  bad;  otherwise,  their  value,  together  with 
such  damages  as  with  their  return  in  one  case,  or  their  value 
in  the  other,  was  necessary  in  order  to  completely  indem- 
nify her  on  account  of  the  wrongful  act  of  appellant.  And 
uader  the  maxim,  partus  sequilur  venirtm^  her  rights  rela- 
tive to  the  increase  were  precisely  the  same  as  those  just 
stated  concerning  the  original  flock.  In  Newman  v.  Jack- 
Hon  (12  Wheat.  570),  the  court  say:  *'The  issue  is,  we  be- 
lieve, universally  considered  as  following  the  mother,  unless 
they  are  separated  from  each  other  by  the  terms  of  the  in- 
strument which  disposes  of  the  mother."  And  in  Seay  v. 
Bdiori  (4  Sueed.  103),  it  is  said:  **  By  our  law,  the  issue  of 
the  female  slave  follows  the  condition  of  the  mother.  The 
children  are  a  part  of  the  mother,  and  potentially  exist  in 
her  before  they  have  a  being.  The  ownership  of  the  mother 
carries  with  it  the  property  in  the  children  born  of  her 
during  the  period  of  such  ownership.  The  mother  and  her 
issue  are  treated,  in  respect  to  the  title  and  rights  of  the 
owner,  as  an  aggregate  property.  Whatever  affects  the 
rights  or  remedies  of  the  owner  as  respects  the  mother 
equally  aflfects  his  rights  and  remedies  in  respect  to  her 
issue." 

The  case  of  Jordan  v.  Hiomas  (31  Miss  558),  was  an 
action  for  the  recovery  of  a  slave 'named  Hannah  and  her 
child  John,  and  her  future  increase.  The  complaint  alleged 
the  value  of  Hannah  and  John  was  two  thousand  dollars. 
John  was  born  after  defendant  was  possessed  of  Hannah, 
and  before  commencement  of  the  action;  but  subsequent 
to  its  commencement  Hannah  gave  birth  to  another  child. 
Plaintiff  recovered  judgment  for  the  three  slaves.  Defend- 
ant appealed,  and  urged  as  error  the  awarding  of  a  slave  to 
plaintiff  not  embraced  in  the  issue.  He  also  contended 
that  this  child,  not  having  an  existence  at  the  commence- 
ment of  the  suit,  could  neither  then  give  the  plaintiff  a 
cause  of  action,  nor  constitute  part  of  the  subject  of  litiga- 
tion. 

The  court  say:  **It  maybe  true,  as  a  general  proposition, 
that  things  which  did  not  exist  at  the  commencement  of  the 
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suit  could  not  be  embraced  in  the  judgment  of  the  court. 
But  this  rule,  however  correct  it  may  be  as  a  general  rule, 
can  have  no  application  to  that  which  is  merely  an  incident 
to  the  subject-matter  of  the  suit.     For  instance,  a  suit  may 
be  commenced  to  enforce  the  payment  of  a  debt  the  day 
after  it  is  due.     No  interest  has  then  accrued,  yet  interest 
is  recovered,  not  that  it  existed  when  the  suit  was  com- 
menced, but  because  it  is  an  incident  to  the  subject-matter. 
So  in  regard  to  the  hire  of  slaves,  to  recover  which  an  action 
is  brought;  and  indeed,  we  may  say  in  regard  to  everything 
which  is  but  an  incident,  or  profits  accruing  pending  the 
litigation.      When,    therefore,    the    jury   determined    the 
plaintiffs  rights  to  the  slave,  they  at  the  same  time  deter- 
mined that  which  was  incidental  to  the  right.     The  title  to 
the  mother  carried  with  it  a  title  to  her  offspring  when 
born.     Having  a  right  to  recover  the  mother,  the  plaintiff 
could  recover  that  which  the  mother  produced  pending  the 
suit,  and  the  only  question  which  could  arise  would  be, 
whether  it  was  even  necessary  to  name  the  offspring  in  the 
judgment  of  the  court." 

See,  also,  McVaugliters  v.  Elder  (2  Brevard,  S.  0-  12), 
and  Tyson  v.  Simpson  (2  Haywood,  N.  C.  321),  wherein  it 
was  decided  that  upon  the  question  under  consideration,  there 
was  no  distinction  at  that  time,  as  objects  of  property,  be- 
tween negroes  and  domestic  animals. 

But  respondent  could  not  recover  a  valid  judgment  for 
the  wool  itself,  for  the  reason  that  the  moment  it  was  shorn 
it  became  separate,  independent  property;  and  thereafter, 
ill  this  action,  brought  prior  to  shearing  to  recover  the 
sheep,  etc.,  it  could  no  more  be  recovered  in  specie  than 
could  wool  shorn  from  other  sheep  belonging  to  respondent, 
but  in  the  wrongful  possession  of  appellant. 

As  to  the  wool,  respondent's  remedy  was  judgment  in 
damages  for  taking  and  withholding  the  sheep,  or  for  the 
value  of  their  use.  If  the  property  sued  for  had  been  milch 
cows,  it  would  hardly  be  claimed  that  judgment  for  a  re- 
turn of  their  milk,  or  the  butter  or  cheese  made  therefrom, 
would  be  proper  in  an  action  to  recover  the  cows.  In  that 
case  respondent's  remedy  would  have  been   judgment  in 
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damages  for  taking  and  withholding  the  cows,  or  for  the 
value  of  their  use.  It  is  equally  so  in  this  case  as  to  the 
wool. 

Briefly  stated,  then,  conceding  the  verdict  of  the  jury  to 
be  correct  as  to  the  ownership  of  the  original  flock,  re- 
spondent was  entitled  to  a  judgment  for  the  return  of  them, 
and  the  increase  if  a  return  could  be  had,  together  with 
such  damages  as  were  necessary,  if  any,  with  the  return,  to 
indemnify  her  for  all  certain,  actual  losses  sustained  on  ac- 
count of  the  unlawful  taking  and  withholding,  or  on  account 
of  the  use  of  the  sheep. 

If  a  return  could  not  be  had,  she  was  entitled  to  judg- 
ment for  the  value  of  such  portion  of  the  original  band  aud 
increase  as  appellant  was  bound  to  return  or  pay  for,  to- 
gether with  such  damages  as  were  necessary,  with  the  value, 
to  indemnify  her  for  all  certain,  actual  losses  sustained. 

As  to  the  proper  method  of  ascertaining  and  computing 
damages  (no  question  being  raised  as  to  the  value  of  the 
original  flock,  or  the  increase,  or  as  to  the  proper  time  when 
the  value  should  be  fixed),  we  shall  speak  hereafter. 

Nor  are  we  called  upon  to  decide  whether  or  not  the  nat- 
ural losses  of  sheep,  from  year  to  year,  should  be  deducted 
in  ascertaining  the  number  to  be  returned,  or  their  value  in 
case  a  return  cannot  be  had,  for  the  reason  that  testimony 
as  to  such  losses  was  admitted  by*  the  court,  and  respondent 
concedes  that  such  deduction  should  be  made.  We  do  not, 
therefore,  consider  this  question. 

Such,  then,  having  been  the  rights  of  respondent,  it  was 
the  privilege  and  duty  of  the  court  to  permit  any  amend- 
ments, or  supplemental  pleadings  that  were  permissible 
under  well-established  rules,  and  were  necessary  for  the  pro- 
tection of  the  rights  of  the  respective  parties. 

All  the  facts  alleged  in  the  supplemental  answers  occurred 
after  the  original  answer  was  filed,  aud  respondent  could 
not,  at  that  time,  have  known  them.  They  were  all  con- 
sistent with,  and  in  aid  of  the  case  made  by  the  original 
answer.  They  did  not  bring  into  the  case  any  new  cause 
of  action,  or  any  controversy  that  was  not,  in  fact,  included 
in  the  issue  originally  made.     Under  such  circumstances. 
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supplemental  pleadings  should  be  allowed.  (Sedgwick  on 
Meas.  Dam.  124;  Graves  v.  Niles,  Har.  Cb.  (Mich.)  333; 
Barney  v.  Greeii,  18  Ala.  771;  IVaKson  v.  TliiboUy  17  Abb.  Pr. 
184;  Hoyt  v.  Sheldon,  4  Abb.  Pr.  59;  Bundle  v.  I/Utle,  6 
Adol.  &  Ellis,  N.  S.  176;  Boydy.  Weeks,  2J)enio,  321;  Bristol 
Mauufojct.  Co.  V.  Gridley,  28  Conn.  212.) 

There  is  yet  another  reason  why  supplemental  answers 
were  proper.  It  is  well  settled  that  damages  which  neces- 
sarily result  from  a  wrongful  act  may  be  shown  and  recov- 
ered under  the  ad  damnum  or  general  allegation  of  dam- 
ages, for  the  reason  that  the  opposite  party  must  be 
presumed  to  be  aware  of  the  necessary  consequences  of  his 
conduct,  and  therefore  will  not  be  taken  by  surprise  in  the 
proof  of  them.  But  damages  which  are  the  natural,  but 
not  the  necessary  consequences  of  the  act  complained  of, 
must  be  particularly  specified,  or  evidence  of  them  will  not 
be  permitted  at  the  trial.  (2  Greenl.  Ev.  232  et  seq.)  And 
although  it  is  frequently  much  more  difficult  to  apply  the 
rule  to  the  many  cases  that  arise  than  it  is  to  understand  it 
in  general  terms,  it  is  always  safer  to  plead  specially  in 
cases  of  doubt.  We  are  of  the  opinion  that  the  damages 
allowable  to  respondent  on  account  of  the  loss  of  wool  were 
special  in  their  nature,  and  should,  therefore,  have  been 
particularly  specified.  (Teagarden  v.  Hetfidd,  11  Ind.  522; 
Stevenson  v.  Smitli,  28  Cal.  104;  Adams  v.  Barry,  10  Gray, 
Mass.  361;  Parker  v.  City  of  Lowell,  11  Gray,  358;  Sedg. 
on  Meas.  Dam.  730  et  seq,)  The  proper,  particular  specifi- 
cations were  necessarily  made  by  supplemental  answers. 
They  could  not  have  been  made  by  amendment. 

It  is  true  that  respondent  asked  a  return  of  the  wool  in 
specie  if  a  return  could  be  had,  otherwise  its  value,  instead 
of  judgment  in  damages  for  taking  and  witholding  the 
sheep  or  the  value  of  their  use;  but  that  fact  was  no  obsta- 
cle against  her  receiving  whatever  relief  she  was  entitled  to 
demand  under  the  facts  alleged  in  the  pleadings  and  estab- 
lished by  proof. 

It  follows,  therefore,  that  the  court  did  not  err  in  permit- 
ting the  supplemental  answers  to  be  filed,  nor  in  refusing 
to  strike  them  out,  nor  in  admitting  any  legal  evidence  un- 
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der  them  which  tended  to  establish  the  rights  of  the  re- 
spective parties. 

We  now  come  to  the  last  assignments  above  mentioned: 
The  jury  was  instructed  to  find  the  increase  of  the  original 
band  for  the  years  1874  and  1875;  also  the  number  of 
pounds  of  wool  shorn  from  the  whole  band  subsequent  to 
the  time  they  were  taken  by  plaintiff  in  1873,  for  the  years 
1874  and  1875;  also,  the  value  of  the  wool  at  the  time  and 
place  of  shearing;  also,  the  number  of  sheep  which  defend- 
ant was  entitled  to  have  returned  and  their  value.  Plain- 
tiflf  was  not  permitted  to  prove  the  value  of  his  labor  and 
expenditure,  and  the  jury  found  a  verdict  as  already  stated. 

It  is  claimed  by  respondent  that,  notwithstanding  the  re- 
fusal of  the  court  to  allow  testimony  showing  the  amount  and 
value  of  appellant's  labor  and  expenses,  and  notwithstand- 
ing the  instructions  of  the  court,  the  jury  did,  in  fact,  make 
liberal  allowances  for  all  of  appellant's  cure,  labor  and  ex- 
penses, and  that  if  the  court  erred  the  jury  made  full  amends 
therefor.  We  can  only  say  in  reply  that  if  they  did  so,  the 
record  does  not  disclose  the  fact  to  our  satisfaction;  and 
further,  if  they  did  so,  they  acted  contrary  to  the  spirit  of 
the  fourth  and  fifth  instructions,  and  in  the  absence  of  tes- 
timony offered  but  rejected  at  the  trial.  In  cases  of  this 
character,  it  seldom,  if  ever,  happens  that  exact  justice  can 
be  meted  out  to  both  parties,  but  we  think  it  may  be  re- 
garded as  settled  by  reason  and  authority  that,  in  the  ab- 
sence of  fraud,  intended  wrong  or  willful  negligence,  the 
aim  of  the  law  is  to  compensate  the  injured  party  for  Lis 
l»ss  as  nearly  as  possible,  and  not  to  inflict  punitoiy  penal- 
ties upon  the  wrong-doer. 

What  the  rule  may  be  where  the  elements  of  fraud,  malice 
and  wrong  accompany  the  taking,  it  is  unnecessary  to  in- 
quire, for  in  this  case  no  facts  appear  which  take  it  out  of 
the  general  rule  stated.  We  find  no  evidence  that  in  com- 
mencing the  action  and  taking  possession  of  the  original 
band,  according  to  the  forms  of  law,  or  the  subsequent  re- 
tention of  the  property  in  controversy,  appellant  was  actu- 
ated by  any  improper  motive,  or  that  he  intentionally  com- 
mitted a  wrong  upon  respondent.     And,  conceding  thattbe 
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verdict  of  the  jury  is  correct  as  to  the  ownership  and  conse- 
quent right  of  possession  of  the  sheep  in  question,  we  can 
only  conclude  that  appellant  was  innocently  iu  error  as  to 
his  rights,  and  that  the  commencement  of  this  action  and 
the  taking  and  retaining  possession  of  the  property  was  but 
an  honest  assertion  of  a  supposed  claim.  (Single  v. 
Schneider,  24  Wis.  301.) 

Upon  the  question  of  "  damages  for  taking  and  withhold- 
ing the  property,  or  the  value  of  its  use,"  we  shall  therefore 
consider  the  case  stripped  of  all  elements  of  aggravation  on 
the  part  of  appellant. 

What,  then,  were  the  rights  of  the  respective  parties  in 
the  matter  of  damages,  considering  the  value  of  the  prop- 
erty iu  dispute  as  found  by  the  jury,  satisfactory  to  both 
parties? 

In  cases  where  exemplary  damages  cannot  be  awarded, 
and  the  value  of  the  property  in  dispute  has  been  appreci- 
ated by  the  labor  and  expenditure  of  the  unsuccessful  party, 
the  extreme  doctrines  enunciated  are,  on  one  side,  that  the 
full  njeasure  of  relief  is  the  value  at  the  time  of  conversion, 
and  interest  on  such  value  until  trial  or  judgment,  as  dam- 
ages, if  the  property  cannot  be  returned;  and  on  the  other 
side,  that  it  is  at  least  the  value  of  the  property  in  its  im- 
proved condition,  without  any  deduction  for  necessary  labor 
and  expenditure  in  changing  its  condition  and  iucrensing  its 
value.  The  latter  view,  it  seems,  was  entertained  by  the 
court  below  at  the  trial  of  this  cause,  but  we  think  errone- 
ously. The  first  theory,  if  carried  out,  in  many  instances 
fully  indemnifies  the  injured  party;  but  in  others  it  falls  far 
short  of  adequate  compensation.  {McBain  et  al,  v.  Austin, 
16  Wis,  87.)  The  second,  as  in  this  case,  frequently  makes 
more  than  indemnification  to  the  injured  party  at  the  ex- 
pense of  the  wrong-doer. 

The  law  aims  to  make  good  the  certain,  natural  and 
proximate  losses  of  the  one,  but  there  it  stops,  unless,  after 
full  compensation  is  made,  there  yet  remains  in  the  hands 
of  the  other  a  pecuniary  benefit  or  profit.  In  such  case, 
we  think  with  the  court  in  Suydam  v.  JenJcins  (3  Sandf.  624), 
the  wrong-doer  should  be  required  to  pay  beyond  indemoi- 
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ficatioD  to  the  extent  of  his  gains.  No  person  should  be 
permitted  to  enrich  himself  by  the  wrongful  use  of  another's 
property,  no  matter  how  innocent  his  intentions  may  have 
been  in  taking  and  withholding  it;  and,  certainly,  if  he  has 
acted  in  good  faith,  with  equal  truth  it  may  be  said  that  he 
should  not  be  compelled,  at  a  personal  sacrifice,  to  pay  be- 
yond the  actual  damage  sustained  in  consequence  of  his  con- 
duct. This  case  is,  in  many  respects,  analogous  to  that  class 
of  cases  above  referred  to,  where  the  property  honestly,  but 
wrongfully  converted,  has  been  improved,  and  its  intrinsic 
value  enhanced,  by  the  labor  and  expenditure  of  a  wrong- 
doer. The  value  of  the  band  at  the  time  of  trial  was  much 
greater  than  that  of  the  original  flock,  and  the  value  of  the 
wool  being  added,  the  difference  is  increased  still  more.  In 
such  cases,  it  is  by  no  means  an  unvarying  rule,  in  trover 
even,  to  give  to  the  successful  party  the  benefit  of  the  proper 
necessary  labor  and  expenditure  of  the  other  in  addition  to 
his  real  damages;  and  in  replevin,  when  punitory  damages 
are  not  allowable,  if  a  return  cannot  be  had,  the  rule  very 
generally  adopted,  and  certainly  the  one  most  consonant 
with  the  principle  of  awarding  complete  indemnity  to  the 
owner,  and  doing  no  injustice  to  the  wrong-doer,  is  to  allow 
the  latter,  out  of  the  enhanced  value,  all  of  his  legitimate 
outlay,  or  such  portion  as  remains  after  the  indemnification 
of  the  former  is  assured.  There  are  reported  cases  which 
not  only  give  to  the  rightful  owner  the  property  itself,  in  its 
improved  state,  if  a  return  can  be  had,  but  also  its  enhanced 
value  if  it  cannot  be  returned,  without  any  deduction  for 
the  expenditure  of  the  wrong-doer  after  the  true  owner  has 
been  fully  compensated  for  his  actual  damages.  To  this 
rule  we  cannot  give  our  concurrence  in  cases  like  this,  for 
it  would  confer  upon  one  party  more  than  he  can  in  justice 
demand,  and  take  from  the  other  that  which  he  has  a  right 
to  call  his  own. 

It  is  generally  and  perhaps  always  true,  so  long  as  identi- 
fication is  practicable,  or  until  the  original  property  taken 
becomes  of  insignificant  importance  in  comparison  with  the 
article  in  its  improved  and  altered  condition,  that  the  owner 
is  entitled  to  that  of  which    he  has  been  wrongfully  de- 
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prived  without  making  compensation  to  the  wrong-doer  for 
his  expenditure,  for  the  reason  that  as  a  inile  the  property 
to  which  he  is  entitled  and  of  which  he  has  been  deprived 
without  fault  on  his  part,  cannot  be  separated  from  that 
portion  which  is  not  in  fact  his,  and  in  order  to  obtain 
the  former  he  is  compelled  to  take  the  latter.  Under  such 
circumstances,  the  wrong-doer  must  lose  and  the  rightful 
owner  gain.  But  when  compensation  in  money  is  to  be 
given  for  the  property  taken,  together  with  damages  for 
taking  and  withholding  the  same,  or  for  the  value  of  its  use, 
a  different  rule  in  reason  and  justice  should,  and  in  our 
opinion  does,  obtain,  by  great  weight  of  authorities.  In 
such  case,  the  rights  of  the  respective  parties  can  and 
should  be  protected.  {Single  v.  Schneider,  24  Wis.  300; 
Single  V.  Schneider^  30  Wis.  570;  Hungerford  v.  Bedford, 
29  Wis,  345;  Suydam  v.  Jenkins,  3  Sandf.  614;  Moody  v. 
Whitney,  38  Me.  178;  Hyde  v.  Coohson,  21  Barb.  103; 
Wetherhee  v.  Green,  22  Mich.  311;  Herdic  v.  Young,  55  Pa. 
St.  178;  Curtis  Y.  Ward,  20  Conn.  206;  Note  &  to  Bakery. 
IVheeler,  8  Wend.  508;  Sedgwick  on  Meas.  Dam.  501,  and 
Note  3.) 

Applying  these  principles  to  this  case,  if  a  return  could 
not  be  had,  and  considering  respondent's  admissions  as  to 
losses  of  sheep  from  year  to  year,  she  was  entitled  to  judg- 
ment for  the  value  of  the  original  flock  and  their  increase 
less  such  losses,  together  with  a  sum  equal  to  the  amount 
of  legal  interest  upon  such  values  from  the  time  appellant 
became  possessed  of  the  original  band  and  the  increase  res- 
pectively as  damage  for  takingand  witholding  theproperty  or 
for  the  value  of  its  use;  for  to  this  much  at  least  the  rightful 
owner  is  always  entitled  in  an  action  of  this  kind.  From 
the  balance  of  the  value  of  the  entire  flock  and  the  wool  at 
the  time  of  trial,  if  in  the  possession  of  appellant,  and  if 
not,  the  amount  received  therefor  by  him,  or  the  amount  he 
could  have  received,  appellant  was  entitled  to  deduct  his 
proper  legitimate  expenses  in  the  care  and  support  of  the 
sheep,  their  shearing  and  the  disposition  of  the  wool ;  and 
the  remainder,  if  any,  should  have  been  added  as  damages 
to  the  amount  already  deducted  equal  to  interest,  making 
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respondent's  entire  damages  for  tlie  taking  and  withholding 
of  the  sheep,  or  for  the  value  of  their  use. 

If  a  return  could  have  been  had,  it  should  have  been  left 
to  the  jury  to  decide  according  to  the  principles  herein 
stated,  whether  or  not  respondent,  in  addition  to  a  return, 
was  entitled  to  damages,  and,  if  so,  the  amount. 

If  the  value  of  the  flock  to  be  returned  was  less  at  the 
time  of  the  trial  than  the  aggregate  value  of  the  original 
band  and  the  increase  (the  necessary  losses  being  deducted), 
together  with  legal  interest  upon  the  value  of  the  original 
band  and  of  the  increase  from  the  time  appellant  became 
possessed  of  each  respectively  until  the  trial,  then  certainly 
she  was  entitled  to  the  difference  in  addition  to  a  return,  and 
after  deducting  such  difference,  if  any,  from  the  value  of 
the  wool,  appellant  should  have  been  allowed  from  the  bal- 
ance his  proper,  necessary  expenditure,  and  the  remainder, 
if  any,  added  to  the  difference  just  stated,  should  have  been 
awarded  to  respondent  as  damages. 

Several  assignments  of  minor  importance  yet  demand 
consideration.  At  the  trial,  one  Irwin  J.  Buckley,  a  wit- 
ness for  appellant,  testified  in  chief  that  Henry  A.  Buckley, 
deceased,  when  alive,  told  witness  that  while  driving  a  por- 
tion of  the  sheep  in  dispute  to  Buckley's  meadows  in  June, 
1871,  he  lost  some  five  hundred  and  fifty  at  or  near  a  place 
called  the  **Boneyard,"  a  rough  country  where  the  roads 
were  bad  and  where  sheep  might  scatter  and  get  lost; 
that  he  did  not  think  Henry  tried  to  find  the  lost  sheep. 

On  cross-examination,  counsel  for  respondent  asked  the 
witness  this  question:  "What  would  have  been  the  reason- 
able value  of  those  five  hundred  and  fifty  sheep  left  behind 
by  Heniy  A.  Buckley  at  that  time?"  Counsel  for  appellant 
objected  on  the  ground,  among  others,  that  it  was  not  in 
cross-examination  of  anything  brought  out  by  him.  The 
objection  was  overruled  by  the  court  and  an  exception 
taken. 

Counsel  for  respondent  urged  that  the  question  was  ma- 
terial and  proper,  as  tending  to  show  the  great  improba- 
bility of  Henry  leaving  five  hundred  and  fiftj'  sheep  behind 
him.     We  fail  to  see  how  it  would  tend  to  show  such  fact 
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It  might  have  had  a  tendency  to  show  that  he  would  not 
Lave  intended  to  leave  them,  but  certainly  it  could  not,  iu 
the  slightest  degree,  show  that  he  did  not  do  so. 

Witness  had  testified  as  to  what  the  deceased  told  him 
concerning  the  loss,  and  the  question  objected  to  called  for 
the  individual  judgment  of  the  witness  upon  a  subject  not 
alluded  to  on  the  principal  examination.  We  are  unable  to 
see  how  an  answer  to  this  question  would  have  "contra- 
dicted, weakened  or  modified  any  testimony  the  witness  had 
given  on  his  direct  examination,  or  any  inference  which 
might  have  resulted  from  it  tending  in  any  degree  to  sup- 
port his  case." 

If  respondent  wished  to  prove  the  value,  she  should  have 
made  the  witness  her  own.  (Greenlf.  Ev.,  vol.  1,  sec.  445; 
Phil.  &  Tren.  R,  B.  Co,  v.  Stimpsoji,  14  Peters  U.  S.  461; 
Landsberger  v.  Gorham,  5  Cal.  452;  Wetherbee  v.  Dunn,  32 
Cal.  108.) 

We  agree  with  the  court  in  Jackson  v.  Feather  Eiver  Water 
Co.  (14  Cal.  24),  and  in  Ferguson  v.  Rutherford  (7  Nev.  391), 
that  cross-examination  ought  to  be  allowed  a  free  range 
within  the  subject-matter  of  the  evidence  in  chief,  but  if  it 
ranges  outside  of  that  there  is  error.  The  objection  should 
have  been  sustained. 

Appellant  also  urges  that  tbe  court  erred  in  admitting  in 
evidence  a  certain  account  book  belonging  to  respondent, 
who  testified  that  it  belonged  to  Henry  A.  Buckley  when 
alive,  and  that  it  was  the  book  in  which  he  kept  his 
accounts;  that  the  handwriting  therein  was  principally 
Henry's,  the  rest  being  the  handwriting  of  witness;  that  tbe 
entries  were  made  at  or  about  the  time  the  transactions  to 
which  they  referred  occurred;  that  it  was  the  book  by 
which  Henry  settled  with  persons  with  whom  he  had  busi- 
ness, and  that  the  entries  in  regard  to  the  number  of  sheep 
received  from  appellant  and  returned  to  him  were  made  by 
Henry  at  the  time  those  transactions  occurred. 

Counsel  for  appellant  objected  to  the  admission  of  the 
book  in  evidence  for  various  reasons  stated,  but  made  no 
objection  to  any  particular  entry,  nor  did  they  move  to 
strike  out  any  part  after  the  book  was  admitted.     Eespond- 
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ent  testified  positively  in  corroboration  of  the  entries 
touching  this  case.  We  are  of  the  opinion  that  the  pre- 
liminary proof  was  suflScient  to  justify  the  court  in  permit- 
ling  the  book  to  go  before  the  jury.  (Greenleaf  on  Ev.,  vol. 
1,  sec.  118  et  seq.;  McLellan,  Adm'r,  v.  Crofton,  ExWy  6 
Greenleaf,  Me.  307;  Doedem.  PatteshcUl  y.  Turfmd,  3  Bam 
and  Adol.  891;  Bentley's  Adm'r  v.  Hollaiback,  Wright,  169; 
Odell  V.  Ctdbert,  9  Watts  and  Serg.  66.)  The  memorandum 
on  page  *'J"—'' November  12,  1870,  my  band  count  1600" 
— was,  in  fact,  inadmissible,  but  no  specific  objection  was 
made  to  that,  and  no  motion  was  made  to  strike  it  out,  nor 
was  ihe  court  asked  to  instruct  the  jury  to  disregard  it. 

The  record  shows  that  one  J.  C.  Cutting  was  subpenaed 
as  a  witness  by  appellant,  but  that  he  failed  to  appear  when 
called.  The  court  then  ordered  respondent's  counsel  to 
proceed  in  the  examination  of  their  witnesses.  The  court 
ordered  that  Cutting  be  permitted  to  testify  whenever  he 
should  appear.  He  subsequently  came  into  court  and 
testified.  Appellant  then  called  George  Buckley,  and  pro- 
ceeded to  examine  him  generally,  when  respondent  ob- 
jected on  the  ground  that  plaintiff  had  closed  his  case  with 
the  exception  of  the  examination  of  witness  Cutting.  The 
court  sustained  the  objection,  and  in  the  absence  of  proof 
to  the  contrary,  we  are  bound  to  presume  in  favor  of  its 
ruling,  and  conclude  that  appellant  had  closed  his  case 
with  the  exception  stated.  The  last  assignment  of  error 
urged  is  insufficiency  of  evidence  to  justify  the  verdict  and 
judgment,  and  that  they  are  against  law.  The  testimony 
being  conflictiug  as  to  the  ownership  of  the  property  in 
dispute,  we  cannot  disturb  the  judgment  upon  this  point. 
In  other  respects  we  have  already  pointed  out  the  errors 
affecting  it. 

The  judgment  and  order  appealed  from  are  reversed  and 
the  cause  remanded. 

Beatty,  J.,  concurring: 

I  concur  in  the  conclusion  of  the  court  that  this  judgment 
must  be  reversed;  but,  as  I  entertain  a  view  of  the  case  to 
some  extent  different  from  that  of  the  court,  I  wish  to  indi- 


Oct.  1877.]  Buckley  v.  Buckley.  443 

Opinion  of  Beatty,  J.,  concurring. 

cate  as  briefly  as  possible  what  that  view  is  without  any 
attempt  to  elaborate  the  argument  which  I  think  sustain3  it. 

I  think  it  is  a  correct  doctrine  that  he  whose  breeding 
ewes  have  been  wrongfully  taken  may  recover  in  specie  not 
only  the  original  flock  but  also  their  natural  increase  in  an 
action  brought  before  the  birth  of  the  young;  and  whether 
or  not  it  is  necessary  in  such  case  for  the  owner  to  file  a 
supplemental  complaint  or  answer  setting  up  the  fact  of 
such  natural  increase,  it  is  at  least  certain  that,  if  he  is  per- 
mitted to  do  so,  that  fact  furnishes  no  ground  of  complaint 
to  the  opposite  party. 

The  principle  from  which  this  conclusion  follows  is,  that 
the  identity  of  the  flock  remains  notwithstanding  its  natural 
increase  and  decrease;  lambs  may  be  born  and  old  sheep  may 
die,  but  the  flock  remains  the  identical  thing  it  was  in  the 
beginning.  If  this  is  the  principle,  and  I  can  conceive  of 
no  other,  upon  which  a  recovery  of  the  flock  in  specie  can 
be  allowed,  there  are  other  consequences  which  also  neces- 
sarily flow  from  its  adoption.  One  is,  that  when  proof  of 
the  value  of  the  flock  is  made  at  the  time  of  the  trial,  ac- 
count must  be  taken,  not  ouly  of  the  natural  increase  of  the 
flock,  but  also  of  its  natural  decrease.  If  the  value  of  the 
lambs  is  taken  into  account  the  value  of  the  old  sheep  that 
have  died  from  natural  causes  must  be  deducted.  Up  to 
this  point  I  understand  there  is  no  difference  between  my- 
self and  the  court.  But  I  go  further.  The  verdict  of  the 
jury  in  cases  of  this  character,  when  it  is  in  favor  of  the 
party  out  of  possession  of  the  property,  must  include  a  find- 
ing as  to  the  value  of  the  property  and  as  to  the  damages 
of  the  owner  on  account  of  the  taking  and  detention.  This 
is  what  the  jury  has  to  decide,  and  it  is  all  it  has  to  decide. 
It;  is  not  called  upon  to  determine,  and  it  cannot  determine 
whether  a  return  of  the  property  can  be  had  or  not,  and  it 
cannot,  therefore,  assess  damages  in  one  amount  to  fit  the 
case  of  a  return,  and  in  another  amount  to  fit  the  case 
where  a  return  of  the  property  cannot  be  had.  The  value 
of  the  property  must  be  fixed  in  one  sum  without  any  alterna- 
tive, and  the  amount  of  the  damages  must  be  fixed  in  one 
sum  without  any  alternative.     This  I  understand  to  be  the 
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law,  and  this,  so  far  as  I  know,  is  the  universal  practice. 
I  have  seen  no  precedent  for  a  judgment  awarding  damages 
in  one  amount  to  be  recovered  with  the  property  and  dam- 
ages in  a  different  amoant  to  be  recovered  with  its  assessed 
value  in  case  a  return  of  the  property  cannot  be  had. 

If  this  is  so,  it  follows  that  the  jury  must  take  into  con- 
sideration the  condition  and  value  of  the  property  at  some 
particular  point  of  time,  assess  its  value  at  that  time,  and 
then  fix  the  damages  in  a  sum  which  will  compensate  the 
owner,  whether  he  gets  them  aloug  with  the  property  or  its 
value. 

At  what  time  then  is  the  condition  and  value  of  the  prop- 
erty to  be  estimated  ?  It  has  been  twice  decided  in  this 
court,  and,  as  I  think,  correctly  decided,  that  the  condition 
of  the  property  at  the  time  of  the  trial  can  alone  be  consid- 
ered in  assessing  its  value — its  value  at  the  date  of  the  trial 
is  the  value  which  the  jury  must  fix  by  its  verdict.  (JSei*- 
cich  V.  Mar  ye,  9  Nev.  312;  O'Meara  v.  NoHh  American  Min- 
ing Company,  2  Nev.  112.)  Applying  the  rule  of  those  de- 
cisions to  this  case,  it  appears  clear  to  my  mind  that  the 
jury  should  have  assessed  the  value  of  this  flock  of  sheep 
in  its  condition  at  the  time  of  the  trial.  In  doing  so,  they 
were  bound  to  make  allowance  not  only  for  the  natural 
losses  by  the  death  of  the  old  sheep,  but  for  the  actual  de- 
crease of  the  flock  from  whatever  cause — accident,  sales  or 
willful  destruction  by  the  wrong-doer.  The  only  flock  of 
sheep  that  could  be  returned  was  the  actual  flock  in  exist- 
ence and  capable  of  identification;  and  the  only  value  that 
could  be  assessed  to  be  recovered  as  an  alternative,  in  case 
a  return  could  not  be  had,  was  the  value  of  that  actual 
flock.  To  hold  otherwise  would  lead  to  this  consequence: 
Either  that  the  damages  would  have  to  be  assessed  in  two 
different  sums — one  to  be  recovered  in  case  the  property 
was  returned,  and  the  other  in  case  it  was  not  returned — or 
else  the  amount  actually  received  by  the  defendant  would 
vary  according  to  her  ability  or  inability  to  find  and  identify 
her  sheep,  or  according  to  the  choice  of  the  plaintiff  to  re- 
turn the  property  or  pay  its  assessed  value.  To  my  mind,  it 
seems  to  be  an  absurd  conclusion  that  the  amount  of  com- 
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pensation  to  be  recovered  by  the  injured  party  in  cases  of 
this  kind  is  to  be  left  to  depend  on  his  good  or  bad  luck 
nfter  judgment;  and,  as  for  a  judgment  for  damages  in 
alternative  amounts,  there  is,  as  I  have  said,  no  precedent 
for  such  a  judgment,  to  my  knowledge,  and  there  is  no  pro- 
vision for  such  a  judgment  in  the  statute. 

Assuming,  then,  that  the  duty  of  the  jury  was  to  find  the 
value  of  the  flock,  as  it  existed,  capable  of  identification, 
at  the  time  of  the  trial,  the  other  special  finding  which 
they  were  required  to  make  was  the  damage  which  the 
defendant  had  suffered  by  reason  of  the  taking  and  deten- 
tion of  the  property. 

Her  damages  consisted,  in  case  the  value  of  the  flock  at 
tlie  time  of  the  trial  was  less  than  that  of  the  original  flock 
at  the  time  of  the  taking,  of  the  amount  of  such  deprecia- 
tion; plus  the  interest  on  the  original  value,  or  of  the 
amount  of  the  depreciation  plus  the  value  of  the  use  of  the 
flock,  if  that  was  proved  to  be  greater  than  the  amount  of 
the  interest.  In  case  the  value  of  the  flock  at  the  time  of 
the  trial  was  greater  than  that  of  the  original  flock  at  the 
time  of  the  taking,  then  her  damages  would  have  been  the 
amount  of  legal  interest,  or  the  value  of  the  use  of  the 
flocks,  if  that  was  greater  than  interest,  less  the  amount  of 
appreciation  in  the  value  of  the  property.  If  the  value  of 
the  flock  at  the  time  of  the  trial  was  greater  than  its  orig- 
nal  value,  together  with  interest  or  the  value  of  its  use, 
then  she  was  entitled  to  no  damages. 

It  is  at  this  point  that  the  widest  divergence  of  opinion 
occurs  between  myself  and  the  court.  We  are  entirely 
agreed  that  the  rule  of  the  statute  is  plain;  that  aside  from 
such  special  damages  as  may  be  recovered  for  depreciation 
iu  the  value  of  the  property  between  the  time  of  taking 
and  the  trial,  the  owner  is  not  entitled  to  recover  both  in- 
terest on  its  value  and  the  value  of  its  use.  We  agree  that 
he  may  have  interest  at  least,  and,  if  he  proves  that  the 
value  of  the  use  is  greater  than  interest,  that  he  may  recover 
tliat  in  the  place  of,  but  not  in  addition  to,  interest.  What 
we  differ  about  is  the  practical  operation  of  the  rule  an- 
nounced in  the  majority  opinion,  that  the  defendant,  if  she 
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was  the  owner  of  the  sheep,  was  entitled  to  recover  at  least 
the  value  of  the  original  flock  and  of  the  increase,  together 
with  interest  on  such  values.     In  my  opinion  this  is  allow- 
ing double  damages — interest  and  value  of  use.     The  in- 
crease of  a  flock  by  breeding  is  a  part  of  the  use  of  the 
flock,  just  as  much  as  the  shearing  of  the  wool  is  a  part  of 
the  use.     He  who  gets  the  increase  gets  the  value  of  the 
use  as  much  as  he  who  gets  the  wool  that  is  shorn.     In- 
terest is  allowed  as  damages  on  the  theory  that  the  owner 
might  have  sold  his  property  and  invested  the  value  at 
interest;  the  value  of  the  use  is  allowed  upon   the   theory 
that  he  would  have  kept  his  property  and  got  the  advantage 
of  its  use.     He   is  allowed   in  claiming  damages  to  take 
either  position,  but  he  cannot  take  both.     No  man  can  sell 
his  flock  and  invest  the  proceeds  at  interest  and  at  the  same 
time  keep  his  flock  and  get  the  increase.     I  say,  therefore, 
that  it  in  an  action  of  this  kind  the  owner  bases  any  claim 
for  damages  on  the  value  of  the  increase  he  must  abandon 
any  claim  of  interest.     Because   the  findings  of  the  jury 
and  the  rulings  of  the  district  court  were  in  several  par- 
ticulars at  variance  with  these  views,  I  concur  in  the  judg- 
ment of  reversal. 


[No.  825.] 

FRANK  BOSKOWITZ,  Eespondent,  v.  GEORGE  T. 
DAVIS,  MICHAEL  E.  SPOONER,  CHARLES  PA- 
TON,  AND  JOHN  E.  FREEMAN,  Appellants. 

Teust — When  mat  bk  Proved  by  Pabol. — A  trust  concerning  lands  created 
by  act  or  operation  of  law  may  be  i^roven  by  i)arol. 

Besultino  Teusts — PuBCHASE  OP  Land. — If  laud  is  purchased  in  the  name 
of  one  person  and  the  consideration  paid  by  another,  at  the  time  the 
title  is  acquired,  there  is  a  resulting  trust  in  favor  of  the  latter. 

Idem— When  Money  must  re  Paid. — In  order  to  establish  a  resulting  trust 
for  the  payment  of  the  purchase  money,  it  must  be  shown  that  it  was 
paid  at  the  time  the  title  passed. 

Idem — ^Tenants  in  Common — Purchase  op  Outstanding  Title. — Where  the 
possessory  title  to  land  is  purchased  by  five  tenants  in  common,  aud  af- 
terward one  of  the  co-tenants  purchased  I  he  title  in  fee,  and  it  was  sought 
by  four  of  the  co-tenants  to  exclude  Eowlaud,  the  other  co-tenunt,  who 
owned  one-sixth  of  the  possessory  title,  from  the  proceeds  derived  from 
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the  sale  of  the  lands:  Held,  that  the  law  raised  a  resulting  trust  in  favor 
of  Bowland  to  the  extent  of  a  one-sixth  interest,  independent  of  the 
intention  of  the  parties,  and  forced  it  upon  the  consciences  of  his  asso- 
ciates by  operation  of  law. 

Idem — Payment  of  Expensrs. — A  trustee  should  be  allowed  all  proper  ex- 
penses incurred  in  the  discharge  of  his  duties;  and  a  tenant  in  common 
who  acquires  an  outstanding  title  beneficial  to  his  co-tenant  should  be 
fully  recompensed  before  a  court  requires  him  to  convey  to  his  co- 
tena:]t. 

When  Tender  of  Expenses  need  not  be  Made.  —  If,  at  the  time  of  the 
commencement  of  an  action  to  recover  the  proceeds  of  the  sale  of  the 
trust  property,  there  is  more  trust-money  in  the  hands  of  the  defendants 
than  is  sufficient  to  pay  all  the  expenditures,  there  is  in  such  a  case  no 
reason  for  the  rule  requiring  the  cestui  que  trust  to  tender  his  portion  of 
the  expenses. 

Naked  Tbustees  and  Pubchasebs  of  an  Equitable  Intebest  abe  not  En- 
titled TO  Notice. — The  defense  of  being  a  purchaser  for  value  without 
notice  does  not  apply  to  a  mere  naked  trustee,  who  holds  the  title  for 
the  parties  beneficially  interested ;  nor  to  any  person  claiming  an  equi- 
table interest  in  the  lands. 

When  Objections  must  be  Made. — Appellants  cannot  complain  of  the  ac- 
tion of  the  court  in  striking  out  the  answers  of  a  witness  that  are  not 
respo::!sive  to  the  questions  asked,  unless  objection  is  made  and  the 
right  to  have  x^roper  answers  given  insisted  upon  in  the  court  below. 

Conflict  of  Evidence — Findings. — The  findings  of  the  court  will  not  be 
disturbed  where  the  evidence  is  conflicting. 

Tenaihs  in  Common — Payment  of  Pubchase  Money. — ^Where  one  ten- 
ant in  common  x^urchases  an  outstanding  title  for  the  benefit  of  his  co- 
tenants;  the  latter  must  within  a  reasonable  time  contribute,  or  offer  to 
contribute,  their  Xjrox>ortion  of  the  purchase  money;  but  this  principle 
does  not  apply  when  the  purchaser  does  not  desire  to  be  paid,  and  con- 
veys to  his  co-tenants  the  idea  that  they  need  not  pay  until  convenient. 

Appeal  from  the  District  Court  of  tlie  Second  Judicial 
District,  Ormsby  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bobert  M,  Clarke,  for  Appellants: 

I.  The  court  erred  in  permitting  proof  of  parol  contract 
for  sale  of  land,  and  in  enforcing  such  alleged  contract 
where  the  purchase  money  was  not  paid.  (21  Cal.  99;  L. 
C.  Equity,  200-3;  38  Cal.  191;  16  Vt.  500;  40  Cal.  634;  3 
Sumner,  435;  4  Nev.  280,  292-3;  7  Barb.  59;  5  Nev.  394-5; 
2  Jh.  Ch.  405;  Penyou  Trusts,  vol.  1,  sec.  133,  p.  144;  5  Jh. 
Ch.  552;  109  Mass.  422;  60  111.  516;  97  Mass.  87;  17  Wallace, 
44,  59,  60;  53  Me.  403;  63  Penn.  335;  53  111.  223;  13  III. 
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634;  28  Mo.  249;  Laws  of  Trusts  and  Trustees,  31.)  At 
best  plaintiffs  interest  is  only  in  proportion  of  one  hun- 
dred and  twenty-five  dollars,  the  amount  paid  by  him  for 
possessory  title,  to  the  whole  cost  of  the  land.  But  this  is 
no  aliquot  part  of  the  whole,  and  cannot  be  considered. 

II.  Plaintiff  made  no  tender  of  money  due,  and  there- 
fore has  no  standing  in  court. 

III.  Patou  and  Freeman  were  purchasers  without  notice, 
and  could  not  be  bound  by  any  secret  trust. 

IV.  The  court  erred  in  striking  out  the  answers  of  Eow- 
land,  which  tended  to  show  that  no  contract  was  made  as 
to  the  fee,  and  that  no  money  was  advanced  or  loaned  to 
him. 

Ellis  dk  King,  for  Bespondent: 

I.  The  statute  of  frauds  hao  no  embarrassing  application 
to  this  case.  The  lands  mentioned  in  the  pleadings  might 
be  treated  as  so  much  merchandise  belonging  to  the  parties 
to  the  enterprise,  and  so  dealt  with. 

II.  No  notice  to  Freeman  or  Baton  was  necessary.  Free- 
man never  had  any  beneficial  interest  in  any  feature  of  the 
enterprise,  and  the  only  interest  Baton  ever  had  or  acquired 
was  by  purchase  or  admission  into  the  original  copartner- 
ship of  Spooner  and  Lockie,  and  this  firm  had  full  notice. 

III.  Plaintiff  was  not  required  to  make  any  tender  in 
face  of  the  fact  that  defendants  by  the  hands  of  Baton 
tendered  to  plaintiff  a  statement  between  themselves  and 
plaintiff's  grantor,  showing  a  balance  due  Bowland. 

IV.  If  the  action  was  to  enforce  a  trust  in  lands,  the 
right's  of  the  plaintiffs  would  be  fully  established.  (Fred- 
erickY.  Haas,  5  Nev.  389;  ISandfoss  y,  Jor/es,  35  Cal.  481; 
Millard  v.  Hathaway,  27  Cal.  139;  Boyd  v.  McLean,  1 
John's  Ch.  582.) 

V.  The  complaint  does  not  confine  the  land  mentioned 
to  the  Harvey  tract,  but  only  says  that  in  pursuance  of  the 
original  agreement  the  possessory  right  to  the  Harvey  tract 
was  purchased,  but  nowhere  confines  the  lands  to  which 
the  fee  was  acquired  to  the  Harvey  tract. 
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By  the  Court,  Leonard,  J. : 

On  the  twentieth  day  of  August,  1872,  and  for  some  time 
prior  thereto,  defendant  Davis  and  one  George  Gillson  were 
partners  in  the  ownership  of  timber  lands,  flumes,  saw- 
mills, etc.,  and  in  the  wood  and  lumber  business  in  this 
state.  At  the  same  time,  defendant  Spooner  and  one  John 
A.  Lockie  were  partners  in  the  ownership  of  the  same  kind 
of  property  and  business.  These  two  firms  united  and 
formed  another  partnership,  and  carried  on  their  business 
under  the  firm  name  of  Spooner,  Lockie  &  Co.,  Spooner 
and  Lockie  owning  one  undivided  half,  and  Davis  and  Gill- 
son  the  other  half  of  all  the  property  of  the  last-mentioned 
firm.  The  firm  of  Spooner,  Lockie  &  Co.  owned  other 
lands  in  the  vicinity  of  the  lands  described  in  plaintiffs 
complaint,  and  were  desirous  of  obtaining  more.  The 
lands  described  in  the  pleadings  in  this  action  were  timber 
and  grazing  lands;  but  were  chiefly  valuable  as  timber 
lands.  Prior  to  the  twentieth  day  of  August,  1872,  they 
were  claimed  by  one  Harvey,  who  had  a  portion  of  them 
fenced,  and  a  part  was  occupied  by  his  tenant  as  a  milk 
ranch.  There  was  a  milk-house  and  other  improvements 
upon  the  land  owned  by  Harvey.  Harvey's  title  was  pos- 
sessory only,  and  the  legal  title  was  in  the  State  of 
California,  the  land  being  situate  in  the  county  of  El 
Dorado.  On  the  date  last  stated,  Harvey  conveyed  by  a 
grant,  bargain  and  sale  deed,  duly  acknowledged,  all  the 
lands  described  in  plaintiff's  complaint  to  George  T.  Davis, 
Michael  E.  Spooner,  John  A.  Lockie,  George  Gillson  and 
T.  B.  Eowland.  It  was  stipulated  in  the  deed  by  the 
grantees  that  the  interest  of  Davis  &  Gillson  in  said 
lands  was  an  undivided  five-twelfths,  Spooner  &  Lockie 
five  -  twelfths,  and  Rowland  two  -  twelfths.  The  consid- 
eration stated  in  the  deed  and  actually  paid  was  one 
thousand  five  hundred  dollars;  seven  hundred  and  fifty 
dollars  were  paid  at  the  date  of  the  deed,  of  which  sum  Row- 
land paid  one  hundred  and  twenty-five  dollars,  and  the  other 
grantees  paid  in  proportion  to  their  interests.  The  further 
sum  of  three  hundred  dollars  was  paid  from  rent  money  due 
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from  Harvey's  tenant  which  belonged  to  the  grantees.  The 
balance,  four  hundred  and  fifty  dollars,  was  paid  originally 
by  Davis  &  Gillson,  one-half  of  which  was  subsequently 
repaid  by  Spooner  &  Lockie.  About  the  first  of  September 
following  Harvey's  conveyance,  Gillson  went  to  San  Fran- 
cisco for  the  purpose  of  purchasing  scrip  to  lay  upon  this 
land  to  the  end  that  the  legal  title  might  be  secured.  "When 
he  started  he  did  not  know,  nor  did  any  of  the  parties  know, 
that  he  could  obtain  any  scrip,  or  how  much  it  would  cost. 
On  arriving  at  San  Francisco,  he  obtained  through  Mr. 
J.  W.  Shanklin,  an  attorney-at-law,  scrip  sufficient  in  quan- 
tity to  cover  a  large  portion  of  the  Harvey  tract,  and  subse- 
quently an  additional  amount  was  purchased.  The  scrip 
cost  at  the  rate  of  three  dollars  and  fifty  cents  per  acre.  It 
was  necessary  to  take  the  scrip  in  the  name  of  a  resident  of 
the  State  of  California,  and  defendant  John  E.  Freeman, 
having  been  selected,  took  the  scrip  in  his  own  name.  The 
scrip,  in  a  word,  was  purchased  by  Shanklin  in  the  direct 
employment  of  Gillson,  and  was  taken  in  the  name  of  Free- 
man, who  paid  the  money  of  Davis  &  Gillson  therefor. 
Neither  Shanklin  nor  Freeman  had  any  beneficial  interest 
in  the  scrip  or  the  land  secured  thereby.  After  Gillson's 
return  to  Carson,  Spooner  &  Lockie  were  charged  with 
one-half  of  the  money  paid  out  in  obtaining  the  scrip,  and 
Davis  &  Gillson  the  other  half.  The  balance  of  four  hun- 
dred and  fifty  dollars  paid  Harvey  was  charged  in  the  same 
manner.  Gillson,  while  testifying,  stated  his  reasons  for 
so  entering  these  charges,  which  need  not  be  repeated  at 
this  time. 

Sometime  in  September  following  the  purchase  of  the 
scrip,  legal  proceedings  were  had  in  Sacramento  to  remove 
certain  jumpers  from  the  land.  Gillson,  Lockie  and  Eow- 
land  were  in  attendance.  Kowland  borrowed  money  of 
Gillson  to  pay  his  expenses  in  part,  which  was  charged  to 
him  on  the  books  of  Davis  &  Gillson,  and  was  subsequently 
repaid  by  Rowland  at  the  request  of  Davis.  Other  ex- 
penses of  the  trials,  for  witnesses,  fees,  etc.,  were  charged 
equally  to  Davis  &  Gillson,  and  Spooner  &  Lockie.  No 
other  charge  in  relation  to  the  lands  was  made  against 
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Bowland  upon  the  books  of  Davis  &  Gillson,  but  ho  was 
not  aware  of  the  way  the  books  were  kept  or  the  charges 
made.  The  title  from  the  State  of  California  was  taken  in 
the  name  of  Freeman,  where  it  remained  until  the  prop- 
erty was  sold  to  the  Carson  and  Tahoe  Lumber  and  Flume 
Company,  in  June  or  July,  1874,  for  the  sum  of  eight  dol- 
lars and  sixty  cents  per  acre,  aggregating  the  sum  of  twenty 
thousand  six  hundred  and  forty  dollars.  Prior  to  the  sale 
last  mentioned,  Gillson  sold  his  interest  in  the  firm  of  Davis 
&  Gillson  to  defendant  Davis,  and  Lockie  sold  his  interest 
in  the  firm  of  Spooner  and  Lockie,  including  the  interest 
in  the  firm  of  Spooner,  Lockie  &  Co.,  to  defendants 
Spooner  and  Paton,  an  undivided  one-half  to  each,  Patonf 
agreeing  to  pay  his  proportion  of  the  liabilities  in  place  of 
Lockie. 

This  action  was  brought  by  plaintiff,  the  assignee  of 
Kowland's  interest,  to  recover  one-sixth  of  the  proceeds  of 
the  sale  to  the  C.  and  T.  L.  and  F.  Co.  Defendants  did 
not  deny  receiving  the  proceeds,  but  they  did  deny  every 
allegation  of  plaintiff's  complaint  tending  to  show  that 
Kowland  or  plaintiff  had  any  rights  or  interests  in  the 
lands  in  question,  or  the  proceeds  of  their  sale.  They 
admitted,  by  failing  to  deny,  that  Lockie  sold  his  interest 
in  the  lands  described  in  the  complaint  to  S})Ooner  and 
Paton,  and  Gillson  his  interest  to  Davis,  but  denied  that  • 
either  Spooner,  Paton  or  Davis  purchased  with  knowledge  j 
of  the  facts  alleged  in  the  complaint,  or  with  the  kuowl- ' 
edge  that  Kowland  had  any  rights  in  the  premises.  They 
admitted  the  assignment  to  plaintiff  from  Rowland,  as  well 
as  plaintiff's  demand  of  his  proportion  of  the  proceeds  of 
the  sale  to  the  C.  and  T.  L.  and  F.  Co.,  and  defendant's 
refusal  to  pay  him  any  portion  thereof.  It  was  admitted 
that  defendants  Davis,  Spooner  and  Paton  procured  de- 
fendant Freeman  to  convey  to  the  C.  and  T.  L.  and  F.  Co. 
All  other  material  allegations  of  the  confiplaint  were  denied. 
The  cause  was  tried  by  the  court  without  a  jury,  and  the 
findings,  which  are  in  substantial  accord  with  the  material 
allegations  of  the  complaint,  are  as  follows : 

*'l.  That  this  cause  was  commenced  in  this  court  by  the 
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filing  of  the  complaint,  and  the  issuance  of  a  summons 
thereon,  on  the  second  day  of  March,  A.  d.  1875.     *     *    * 

2.  That  on  or  about  the  twentieth  day  of  August,  1872, 
said  defendants,  Davis  and  Spooner,  together  with  one 
Thomas  Bowland,  one  John  A.  Lockie  and  one  George  Gill- 
son,  agreed  verbally  together  to  purchase  and  acquire  from 
one  C.  W.  Harvey,  the  possessory  title  to,  and  possession 
of,  and  from  whomever  and  by  whatever  lawful  means  the 
title  in  fee  to  the  same  could  be  acquired,  to  acquire  the 
title  in  fee  of  and  to  the  lands  mentioned  and  described  in 
the  complaint  herein. 

3.  That  afterward,  and  in  pursuance  of  said  agreement, 
and  for  the  purpose  of  acquiring  possession  of,  and  title  to 
said  lands,  said  Davis,  Spooner,  Lockie,  Gillson  and  Row- 
land, took  and  received  a  grant,  bargain  and  sale  deed  of 
conveyance  from  said  C.  W.  Harvey  of  said  lands,  and  re- 
ceived possession  of  the  same  from  said  Harvey,  said  deed 
Exhibit  '*H;"  that  by  the  terms  of  said  deed  said  Row- 
land purchased  and  owned  two-twelfths  of  said  land. 

4.  That  said  purchasers  agreed  with  said  Harvey  to  pay 
him  one  thousand  five  hundred  dollars  for  said  conveyance 
and  the  possession  of  said  lands;  that  said  purchasers  paid 
him  seven  hundred  and  fifty  dollars  of  said  purchase  money 
at  the  date  of  delivery  of  said  deed.  And  the  court  finds 
that  of  said  seven  hundred  and  fifty  dollars  so  paid  Harvey, 
said  Rowland  contributed  and  paid  at  the  time,  of  his  own 
funds,  one  hundred  and  twenty-five  dollars;  that  of  the  bal- 
ance of  said  purchase  money,  then  due  said  Harvey,  seven 
hundred  and  fifty  dollars,  three  hundred  dollars  were  after- 
ward paid  him  of  rental  due  said  purchasers  for  said  lands, 
which  was  collected  and  retained  by  said  Harvey  by  au- 
thority of  said  purchasers;  that  the  remainder  of  said  pur- 
chase money  was  advanced  by  said  Gillson,  of  the  moneys 
of  said  Davis  &  Gillson,  for  the  common  benefit  of  said 
purchasers. 

5.  That  in  further  pursuance  of  said  agreement  between 
said  purchasers,  said  Gillson,  about  August  or  September, 
1872,  visited  San  Francisco,  California,  for  the  purpose  of 
obtaining  title  to  said  lands  for  said  purchasers;  that  for 
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that  purpose  Mr.  Gillson  purchased  land  scrip  and  war- 
rants, and  located  the  same  upon  said  lands  for  said  pur- 
chasers, whereby  they  acquired  title  to  the  same,  some  of 
which  titles,  if  not  all,  were  inchoate  at  the  time  of  the  sale 
of  said  lands  hereinafter  mentioned. 

6.  That  in  the  purchase  and  pay  foresaid  land  scrip  and 
warrants,  and  the  expense  attending  the  location  of  the 
same,  said  Gillson  used  the  credits  and  advanced  moneys 
belonging  to  a  copartnership  composed  of  said  Davis  and 
Gillson  as  a  loan  to  said  purchasers. 

7.  That  in  order  to  locate  said  land  scrip  and  warrants 
upon  said  lands,  it  was  necessary  to  do  so  in  the  name  of  a 
citizen  of  the  State  of  California,  where  the  lands  were  sit- 
uated, and  for  this  purpose  the  name  of  said  Freeman  was 
used  as  a  citizen  of  said  state,  without  said  Freeman  then 
having  any  real  interest  in  said  lands. 

8.  That  in  purchasing  said  scrip  and  warrants,  and  in 
locating  the  same  on  said  lands,  said  Gillson  always  acted 
for  himself  as  a  party  to  said  agreement,  and  in  behalf  of 
his  associates  therein  as  their  agent. 

9.  That  said  Bowland  was  the  first  of  said  purchasers 
that  knew  of  said  lands,  their  situation,  value,  etc.,  and 
first  suggested  their  purchase  to  his  said  associates,  and 
was  the  first  to  suggest  the  purchase  and  employment  of 
land  scrip  and  warrants  to  perfect  their  title  to  said  lands. 

10.  That  after  said  land  scrip  and  warrants  had  been 
purchased,  said  purchasers  in  attempting  to  locate  the 
same  on  said  lands  had  some  litigation  with  other  parties 
claiming  the  same,  and  said  Rowland,  at  his  own  expense, 
attended  upon  said  litigation  in  the  interest  of  said  pur- 
chasers for  that  purpose,  going  from  his  residence  in  Lake 
Valley,  California,  to  Sacramento,  California,  a  very  long 
and  expensive  trip. 

11.  That  said  Rowland  afterward  assisted  in  making  the 
surveys  necessary  in  making  said  locations  as  a  party 
having  an  interest  therein,  at  his  own  cost  and  expense. 

12.  That  afterward,  and  before   the   sale  of  said  lands 
hereafter  mentioned,  said  Freeman  and  said  Paton,  with  &\ 
full  knowledge  of  all  the  facts  hereinbefore  found,  acquired ' 
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certain  rights  and  interests  in  and  to  said  lands,  and  in  and 
to  said  land  scrip  and  warrants,  from  said  Davis,  Gillson, 
Spooner  and  Lockie. 

13.  That  afterward  and  before  the  sale  of  said  lands 
hereinafter  mentioned  said  Davis,  Spooner,  Freeman  and 
Paton,  with  a  full  and  particular  knowledge  of  all  the  fore- 
going facts,  purchased  and  acquired  amongst  them  the  full 
and  entire  interests  of  said  Gillson  and  Lockie  in  and  to  all 
said  lands  and  said  land  scrip  and  warrants. 

14.  That  one  of  the  terms  and  conditions  of  the  agree- 
ment between  said  purchasers  mentioned  in  the  third  j&nd- 
ing  herein,  was  that  said  Rowland  should  have  one-sixth 
interest  in  said  enterprise  and  purchase  and  in  said  lands, 
after  title  to  the  same  was  obtained  in  fee. 

15.  That  the  lands  so  purchased  and  always  herein 
meant  and  referred  to,  amount  to  two  thousand  four  hun- 
dred acres,  as  described  in  said  complaint. 

16.  That  the  reasonable  worth  and  value  of  said  lands, 
at  the  time  of  the  sale  thereof,  hereinafter  mentioned,  was 
eight  dollars  and  sixty  cents  per  acre  in  gold  coin. 

17.  That  afterward,  before  the  beginning  of  this  action, 
and  on  or  about  the  fifteenth  day  of  June,  1874,  said  Row- 
land sold  and  conveyed  to  said  plaintiflf,  by  name  and  style 
of  Frank  Bosko,  all  his  right,  title,  interest  and  estate  in 
and  to  said  lands. 

18.  That  afterward,  and   before   the   commencement  of 

this  action,  to  wit:  on  or  about  the day  of  August, 

1874,  said  defendants  sold  and  conveyed  said  lands  and 
said  land  scrip  and  warrants  located  upon  the  same, 
together  with  other  lands,  to  the  Carson  and  Tahoe  Lum- 
ber and  Fluming  Company  for  sixty  thousand  dollars  gold 
coin  of  the  United  States,  and  had  and  received  from  said 
Carson  and  Tahoe  Lumber  and  Fluming  Company  said 
sum  of  sixty  thousand  dollars  gold  coin  of  the  United 
States  therefor. 

19.  That  the  amount  which  said  defendants  received  for 
said  lands,  and  the  land  scrip  and  warrants  located  upon 
the  same,  from  said  Carson  and  Tahoe  Lumber  and  Flum- 
ing Company,  was  twenty  thousand  six  hundred  and  forty 
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dollars,  being  at  the  rate  of  eight  dollars  and  sixty  cents 
per  acre  for  said  two  thousand  four  hundred  acres. 

20.  That  said  lands,  and  the  said  land  scrip  and  war- 
rants located  upon  and  representing  the  same,  were,  at  the 
date  of  said  sale  thereof  by  said  defendants,  of  the  full  and 
reasonable  value  of  eight  dollars  and  sixty  cents,  gold  coin 
of  the  United  States,  per  acre  (per  acre  of  land  and  per 
acre  expressed  in  land  scrip  and  warrants). 

21.  That  on  or  about  the day  of  June,  1874,  said 

Thomas  Rowland  sold  and  conveyed  to  said  plaintiff  all  his 
right,  title  and  interest  in  deed  to  said  lands,  and  said 
plaintiff  owned  and  possessed  the  same  at  the  time  of  the 
conveyance  thereof,  and  the  transfer  of  said  land  scrip  and 
warrants  by  said  defendants  to  C.  and  T.  L.  and  F.  Co.  as 
aforesaid. 

22.  That  subsequent  to  said  sale,  transfer  and  conveyance 
of  said  lands,  land  scrip  and  warrants  by  said  defendants 
as  aforesaid,  said  defendants  submitted  to  said  plaintiff,  as 
the  successor  in  interest  of  said  Rowland,  a  statement  of 
account  between  said  plaintiff  and  said  defendants,  arising 
out  of  said  purchase  and  sale  of  said  land,  and  at  the  same 
time  tendered  to  said  plaintiff  the  sum  showed  as  balance 
due  said  plaintiff  by  said  account,  to  wit:  seven  hundred 
and  thirty-three  dollars  and  twelve  cents,  and  at  the  time 
upon  said  plaintiff's  refusal  to  accept  said  tender,  stated  to 
said  plaintiff  that  said  money  would  be  deposited  in  a  bank 
to  the  credit  of  said  plaintiff;  that  defendant  subsequently 
tendered  the  plaintiff  a  further  and  additional  sum,  to  wit: 
one  thousand  dollars  gold  coin  of  the  United  States,  in 
satisfaction  of  his  demand  set  up  in  this  action. 

23.  That  said  defendants  received  all  of  said  money  from 
said  C.  and  T.  L.  and  F.  Co.,  in  July  and  August,  1874, 
and  that  said  defendants  have  never  paid  said  plaintiff  any 
part  of  said  money. 

24.  That  in  pursuance  of  said  agreement,  said  purchasers 
purchased  two  thousand  four  hundred  acres  of  land  scrip  and 
warrants  at  three  dollars  and  fifty  cents  per  acre,  which, 
with  other  outlays,  amount  to  eleven  thousand  and  fifty-two 
dollars,  including  interest. 
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25.  That  account  Exhibit  '*B"  filed  in  this  cause,  shows 
all  the  outlays  in  purchasing  said  lands,  land  scrip  and 
warrants,  and  the  attendant  expenses,  except  the  price  of 
four  hundred  acres  of  scrip  at  three  dollars  and  fifty  cents 
per  acre,  hereby  allowed  in  addition  thereto. 

As  conclusions  of  law  from  the  above  facts,  said  court 
now  finds  as  follows : 

1.  That  said  plaintiff  is  entitled  to  have  and  recover  of 
and  from  the  said  defendants  one-sixth  of  the  remainder  of 
said  sum  of  twenty  thousand  six  hundred  and  forty  dollars 
in  gold  coin,  after  deducting  therefrom  the  outlays  in  pro- 
curing said  lands  and  the  expenses  attendant  upon  said 
joint  enterprise,  together  with  interest  on  said  outlays  and 
expenses  at  the  rate  of  ten  per  cent,  per  annum  from  No- 
vember 1,  1872,  to  September  1,  1874,  allowing  as  the  pur- 
chase price  of  all  of  said  scrip  and   land  warrants,  three 
dollars  and  fifty  cents  per  acre  for  the  whole  of  said  two 
thousand  four  hundred  acres,  with  interest  on  said  one-sixth 
remainder  from  the  first  day  of  September,  1874,  to  date 
and  until  paid,  at  the  rate  of  ten  per  cent,  per  annum, 
together  with  the  sums  of  one  hundred  and  twenty-five  dol- 
lars, paid  by  Rowland  at  the  time  of  said  purchase,  and  the 
sum  of  fifty  dollars,  the  said  Rowland's  one-sixth  of  said 
rent,  and  the  sum  of  sixty  dollars,  expenses  incurred  and 
paid  by  said  Rowland  at  the  city  of  Sacramento,  in  and 
about  procuring  said  lands,  with  interest  on  said  three  last- 
mentioned  sums,  to  wit:  two  hundred  and  thirty-five  dol- 
lars from  the  first  day  of  November,  1872,  to  date  and  until 
paid. 

2.  That  said  plaintiff  is  entitled  to  have  judgment  against 
defendants  for  the  sum  of  one  thousand  seven  hundred  and 
fifteen  dollars  and  fifty-five  cents,  in  gold  coin  of  the  United 
States,  together  with  his  costs  of  suit. 

Defendants  moved  for  a  new  trial  upon  the  grounds  of 
errors  in  law  occurring  at  the  trial,  insufficiency  of  evidence 
to  support  the  findings  and  judgment,  and  that  the  findings 
and  decision  were  contrary  to  the  evidence,  and  against 
law.  The  motion  for  a  new  trial  was  denied,  and  this  ap- 
peal is  taken  from  the  order  denying  such  motion,  and  fronL 
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the  judgment.  At  the  trial  plaintiflf  was  permitted  to  prove,  "^ 
bj  parol  evidence,  the  contract  alleged  between  Bow-  ' 
land,  Davis  &  Gillson,  and  Spooner  &  Lockie,  relative  to 
acquiring  title  to  the  lands  in  question.  Defendants  ob- 
jected on  the  grounds  that  the  contract  was  not  in  writing, 
and  that  the  same  being  for  the  purchase  of  lands  was  void 
under  the  statute  of  frauds.  The  action  of  the  court  per- 
mitting parol  evidence  of  this  agreement  is  first  assigned  as 
error.  Counsel  for  appellants,  at,  the  argument,  claimed 
that  the  court  erred,  because  it  was  not  shown  that  in  pur- 
chasing the  legal  title  Rowland,  at  the  time,  paid  any  por- 
tion of  the  purchase  money,  and  it  appeared  that  only  a 
part  of  the  purchase  money  for  Harvey's  interest  was  at  the 
time  of  the  purchase  thereof,  or  subsequently,  paid  by 
Rowland.  Counsel  for  respondent  urged  that  the  statute 
of  frauds  did  not  apply  to  this  case,  for  the  reason  that  the 
lands  mentioned  in  the  pleadings  might  be  treated  as  so 
much  merchandise  belonging  to  the  parties  to  the  enter- 
prise; that  there  was  no  necessity  of  establishing  a  trust  as 
to  the  lands  or  the  proceeds  of  their  sale  by  appellants. 

We  shall  consider  the  case  from  the  standpoint  that  re- 
spondent was  obliged  to  establish  the  same  rights  in  the 
land  before  the  sale  to  the  C.  and  T.  L.  and  P.  Co.  as 
would  have  been  requisite  had  this  action  been  for  the  re- 
covery of  a  deed  from  appellants  conveying  an  undivided 
one-sixth  interest  in  the  land,  instead  of  the  same  fraction 
of  the  proceeds  of  its  sale.  We  shall  proceed  upon  the 
theory  that  respondent  cannot  recover  in  this  action,  if  he 
could  not  have  recovered  bis  alleged  interest  in  the  lands 
themselves  prior  to  the  sale  to  the  C.  and  T.  L.  and  F.  Co. 
had  appellants  denied  his  claim,  and  refused  to  recognize 
him  as  a  joint  owner. 

It  is  admitted  that  a  trust  concerning  lands  created  by' 
act  or  operation  of  law,  may  be  proven  by  parol  just  as  it/ 
could  have  been  before  the  statute  of  frauds  was  enacted; 
also,  that  if  the  estate  is  purchased  in  the  name  of  one  per- ' 
son,  and  the  consideration  paid  by  another  at  the  time  the 
title  is  acquired,  there  is  a  resulting  trust  in  favor  of  the 
latter.     These  principles  are  well  established.     It  is  also 
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just  as  true  that  in  order  to  establish  a  resultiug  trust  from 
the  payment  of  the  purchase  money,  it  must  be  shown  that 
it  was  paid  at  the  time  the  title  passed;  that  no  subsequent 
paj^ment  will  satisfy  the  statute. 

It  was  claimed  by  respondent  in  the  court  below  that  the 
agreement  between  the  grantees  of  the  Harvey  deed  was  to 
purchase  the  whole  title,  and  that  the  deed  from   Harvey 
was  only  one  step  contemplated  and  agreed  upon  in  the 
beginning,  while  defendants  contended  that  the  agreement 
was  confined  solely  to  the  Harvey  purchase;   that  the  sub- 
sequent purchase  of  land  scrip  and  warrants,  and  thereby 
obtaining  title  from  the  State  of  California,  was  an  after- 
thought in  which  Rowland  did  not  in  any  manner  partic- 
ipate.     Respondent  contended  also  that,  in  pursuance  of 
the  understanding  and  agreement  of  the  parties  in  the  be- 
ginning, Gillson,  as  the  authorized  agent  of  all  the  others, 
and  acting  for  himself,  purchased  the  scrip  and  warrants 
for  Rowland  as  well  as  his  associates,  and  from  the  moneys 
of  Davis  &  Gillson,  advanced  to  Rowland  his  pro  rata  *f  the 
expense,  and  that,  therefore,  his  portion  of  the  purchase 
money  was  paid  at  the  time.     And  although  the  findings 
upon  these  issues  are  claimed  to  be  erroneous  by  appel- 
lants, and  therefore  that  parol  evidence  of  the  agreement 
was  inadmissible,  it  is  not  essential   to  consider  them  at 
this  time  in  order  to  arrive  at  a  satisfactory  solution  of  the 
question  involved  in  the  objection  under  consideration,  for 
the  reason  that  the  agreement  was  undoubtedly  taken  out  of 
the  operation  of  the  statute  by  other  facts  and  circumstances. 
It  is  said  that  parol  evidence  of  the  agreement  was  inad- 
missible, because  the  proofs  show  that  Rowland  did  not  at 
the  time  pay  his  proportion  of  the  purchase  money.    But 
whether  this  be  true  or  not,  it  should  be  remembered  that 
payment  of  the  purchase  money  is  not  a  sine  qua  Qion  in 
such  a  case,  for  prepayment  is  not  the  only  method  of  creat- 
ing a  trust  by  act  or  operation  of  law.     Certain  other  facts 
and  circumstances  establish  it  with  equal  certainty. 

** Implied  trusts  are:  First.  Those  which  stand  upon  the 
presumed  intention  of  the  parties;  Second.  Those  which 
are  independent  of  any  such  intention  and  forced  upon  the 
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<;onscience  of  the  party  by  operation  of  law,  as  for  exam- 
ple: In  cases  of  meditated  fraud,  imposition,  notice  of  an 
adverse  equity,  and  other  cases  of  similar  nature."  (2 
Stoiy's  Eq.  Jur.  435.) 

The  deed  from  Harvey  shows,  and,  indeed,  it  is  not  de 
nied,   that  Bowland  was  tenant  in  common  with  Davis  & 
Oillson  and  Spooner  &  Lockie,  in  the  land  described  in 
the  deed,  so  far  as  the  conveyance  of  Harvey's  title  and 
possession  could  make  them  so,  and  that  under  this  deed 
he    became  the  owner   of  an  undivided  one-sixth  interest 
in  Harvey's  possessory  title.     But  J^t  is  said  that  that  title  t. 
amounted   to   nothing;    that    the    subsequent     legal    title    ' 
lodged  in  Freeman  in  trust  for  Davis  &  Gillson  and  Spooner 
&  Lockie,  so  absorbed  it  as  to  work  its  complete  annihi- 
lation, and  destroy  all  property  rights  theretofore  acquired 
thereby.     A   better  title   than  Harvey's  was  necessary  in 
order  that  the  land  might  be  enjoyed  to  its  fullest  extent  ( 
and  under  all  circuqastances,  but  the  possessory  title  was 
valuable.     It  could  have  been  bought  and  sold  under  exe- 
cution, and  defendants  Spooner  and  Davis,  as  well  as  Gill4 
son  and  Lockie,  were  anxious  to  get  it  and  pay  one  thou- 
sand five  hundred  dollars  for  it.     Evidently,   it  was  sup- 
posed to  be  of  especial  value  in  obtaining  the  title  in  fee, 

And  doubtless  it  was  in  fact  so,  for  the  reason  that  the  stat- 

.        .  .  I 

ute  provides  that  parties  in  possession,  if  otherwise  qual- 
ified, shall  be  first  entitled  to  receive  the  fee.  And,  too, 
the  evidence  shows  that  legal  proceedings  were  had  in  Sac- 
ramento to  remove  jumpers  from  the  lands  applied  for  by 
Ereeman,  before  the  acquisition  of  the  state's  title.  But 
passing  these  considerations,  the  prominent  and  important 
facts  remain,  that  for  a  common  purpose  and  with  united 
effort,  from  a  common  source  and  by  the  same  instrument, 
the  five  co-grantees  in  the  Harvey  deed,  became  thereby, 
and  until  sale  to  the  C.  and  T.  L.  and  E.  Co.  remained  ten- 
ants in  common  in  this  land,  with  relations  so  intimate  that 
neither  could  refuse  the  others  their  proper  proportion  of 
the  proceeds  in  case  of  sale,  whether  of  the  possessory 
right  or  title  in  fee. 

Under  such  circumstances  the  law  raised  a  resulting  trust 

\ 
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in  fayor  of  Rowland  to  the  extent  of  a  one-sixth  interest, 
independent  of  the  intention  of  the  parties,  and  forced  it 
upon  the  consciences  of  his  associates  by  operation  of  law. 
The  authorities  sustaining  this  conclusion  are  numerous. 
In  the  well-considered  case  of  Flagg  y.  Mann  {2  Sumueij 
520),  Justice  Story  uses  this  language,  which  is  entirely 
applicable  to  the  case  in  hand : 

*' We  are  next  led  to  the  consideration  of  another  point 
in  the  defense  which  is  directly  brought  forward  in  the 
answer.     It  is  that  the  agreement,  even  if  clearly  made  out 
in  point  of  fact,  is  void  in  law,  as  a  parol  agreement  re- 
specting the  purchase  of  lands  within  the  purview  of  the 
statute  of  frauds  of  the  State  of  Massachusetts,     *    *    * 
which  enacts  that  no  action  shall  be  maintained  upon  any 
contract  or  sale  of  lands,  or  any  interest  in  or  concerning 
the  same  unless  the  agreement  is  in  writing.     It  seems  not 
disputed  at  the  bar  that  the  present  agreement  falls  within 
the  predicament  of  the  statute,  unless  it  is  extracted  from 
it  by  the  fact  that  some  title  was,  at  the  time  of  the  pur- 
chase from  the  Frye  heirs,  vested  in  Flagg  and  Mann,  under 
the  deed  from  Richardson  to  them,  or  that  that  deed  con- 
nected with  the  agreement  between  Flagg  and  Mann,  cre- 
ated, per  se,  a  fiduciary  relation  which  would  make  the  pur- 
chase, by  operation  of  law,  a  purchase  of  trust  for  their  joint 
benefit.     It  is  a  well-known  rule  of  the  common  law,  that 
where  two  persons  are  in  possession  of  lands  by  an  imper- 
fect, or  even  a  tortious  title,  such  as  a  title  by  disseisin,  a 
release  to  one  of  them  will  inure  for  the  benefit  of  both. 
*    *     *     But  the  doctrines  entertained  on  this  subject  by 
courts  of  equity  are  far  more  broad  and  comprehensive. 
They  proceed  upon  the  maxim  of  general  justice    *    *    * 
that  if  a  purchase  is  made  by  parties  so  interested  by  mu- 
tual  agreement,   neither  party  can  rightfully  exclude  the 
other  from  what  was  intended  to  be  for  the  common  benefit; 
and  that  if  one  of  the  parties,  by  private  intrigue,  seeks  to 
obtain  without  contract,  but  in  violation  of  his  good  faith 
to  his  co-tenants  or  partners,  a  private  benefit  to  himself  in 
things  touching  the  common  right,  it  is  a  fraud  which  shall 
turn  him  into  a  trustee  for  the  benefit  of  all."    The  court 
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then  quotes  from  Chancellor  Kent,  in  Van  Home  v.  Fonda 
(5  Johns.  Ch.  388,  407),  wherein  there  was  no  agreement  to 
obtain  the  original,  together  with  the  outstanding  title,  and 
adds:  "The  present  case  requires  the  application  of  prin- 
ciples of  far  less  stringency  and  comprehensiveness.  In 
the  present  case  the  community  of  interest  (if  any)  arose 
from  direct  contract  between  the  parties,  and  from  a  direct 
agreement  not  rescinded  or  abandoned,  to  purchase  the 
original  as  well  as  the  outstanding  title  upon  their  joint 
account.  In  such  a  case  there  would  seem  to  be  no  room 
for  doubt,  that  if  the  parties  stood  in  the  relation  of  co- 
tenants,  or  joint  owners,  a  court  of  equity  ought  to  deem 
the  purchase  of  an  outstanding  incumbrance  or  adverse 
title  by  one  to  be  a  trust  for  the  benefit  of  both,  if  not  ex 
coiiti^act a,  £ii  all  eYsnis  ill  foro  conscientiae.^^    *    *    * 

**The  other  point,  however,  suggested  at  the  argument 
by  the  plaintiff's  counsel  is  not  undeserving  of  notice.  It  is 
that  even  if  no  title  in  the  premises  did  pass  by  the  deed 
of  Luther  Richardson  to  Flagg  and  Mann,  yet,  neverthe- 
less, there  was  a  color  of  title  in  him  at  the  time,  and  that 
the  deed  itself  being  accepted  by  Flagg  and  Mann,  and  the 
assignment  being  taken,  and  the  notes  given,  under  and  in 
virtue  of  the  parol  agreement  between  them  for  the  joint 
purchase  from  Bichardson,  these  facts  did  of  themselves 
create  a  privity  of  claim  and  right  in  the  premises  sulBScient 
to  establish  a  fiduciary  relation  between  them.  And  if  such 
a  fiduciary  relation  actually  did  exist,  then  the  purchase  of 
Mann  from  Walker  and  Fisher  and  from  the  Frye  heirs 
must  be  treated  in  equity  as  a  purchase  for  the  joint  ac- 
count of  Flagg  and  Mann.  There  is  great  force  in  the 
argument,  and  I  am  not  prepared  to  say  that  it  is  not  well 
founded.  In  the  first  place,  it  seems  to  me  clear  that  if 
there  had  been  a  written  agreement  between  Flagg  and 
Mann  to  make  the  purchase  from  Richardson,  and  the  pur- 
chase had  been  executed  accordingly,  while  that  contract 
remained  unrescinded  it  would  have  created  a  privity  of 
contract  between  them  which  would  establish  a  fiduciary 
relation  for  all  purposes  connected  with  the  premises, 
whatever  might  be  the  state  of  the  title."      *    *    * 
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/'However,  in  the  present  case,  I  do  not  mean  to  rely  upon 
any  fiduciary  relation  arising  from  privity  of  contract,  but 
upon  a  fiduciary  relation  arising  from  privity  of  title  and 
estate  between  Flagg  and  Mann.  In  this  view  of  the  case 
the  purchase  made  directly  by  Mann  of  Walker  and  Fisher, 
and  also  the  purchase  made  through  Adams,  of  the  Frye 
heirs,  must  be  deemed,  so  far  as  Mann  is  concerned,  as 
made  on  the  joint  account  of  Flagg  and  Mann." 

We  have  felt  justified  in  making  copious  extracts  from 
this  opinion,  first,  because  the  case  is  in  many  respects 
analogous  to  the  one  under  consideration;  and,  second, 
because  of  the  high  source  from  which  it  emanated.  The 
opinion  in  the  case  of  Van  Home  v.  Fonda,  supra,  by 
Chancellor  Kent,  is  quoted  with  approval  by  Justice 
Story,  and  it  sustains  the  same  principles.  (See,  also, 
Venahle  v.  Beaiochamp,  3  Dana,  Ky.  324;  Morgan's  Heirs 
V.  Boone 8  Heirs,  4  Mon.,  Ky.  297;  Holridge  v.  Gillespie, 
2  Johns.  Ch.  33;  Bothwell  v.  Deioees,  2  Black.  U.  S.  613; 
S need's  Heirs  et  al,  v.  Atherton,  6  Dana,  278;  Tanner  v. 
Elworthj,  4  Beavan,  490;  Barlmns  v.  Van  Zandt,  7  N.  T. 
523;  Bupp  v.  Orr,  31  Pa.  517;  Lloyd  v.  Lynch,  28  Pa.  419; 
BurrillY.  Bull,  3  Sandf.  Ch.  15;  Mandeville  v.  Solomon,  33 
Cal.  38;  In  re  Brown's  Estate,  Myers's  appeal,  2  Barr.  Pa. 
463;  FrentzY.  Klotsch,  28  Wis.  317;  Freeman  on  Co-tenancy 
and  Partition,  sec.  150,  et  seq,) 

At  section  163,  Mr.  Freeman  says:  "A  question  has  been 
raised,  whether  in  order  to  estop  a  party  from  acquiring  an 
adverse  claim,  he  must  not  be  a  tenant  in  common  of  some 
title.  In  some  cases,  where  two  or  more  have  purchased 
from  one  whom  they  supposed  to  have  title,  and  it  turned 
out  that  he  had  none  whatsoever,  it  has  been  determined 
that  each  was  at  liberty  to  obtain  the  whole  tract  from  the 
true  owner.  'The  bare  fact  that  each  had  been  cheated 
neither  gave  any  right  to  the  other  nor  deprived  him  of  the 
full  and  absolute  right  to  purchase  from  the  real  owner 
when  discovered.  {Smiley  v.  Dixon,  1  Penrose  &  Watts, 
440;  Boberls  v.  Thorn,  25  Tex.  734.)  The  cases  which 
approve  this  language  involved  a  determination  of  the 
rights  of  persons  who  had  made  purchases  from  a  claimant 
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believing  him  to  have  a  title.     The  lands  purchased  seem 
to  have  been  vacant  public  lands.     The  interest  acquired 
under   the   deed  was  neither  possession  nor   the  right  of 
possession.     It  was  properly  described  in  one  of  the  cases 
as    'mere  moonshine,'  and  in  each  case  it  was  adjudged  to 
have  no  force  to  prevent  either  party  from  obtaining  title 
in  his  own  name,  and  for  his  own  use,  from  the  govern- 
ment.    These   cases  were   probably  determined  correctly, 
but  it  is  manifest  that  the  principles  announced  in  them 
should  be  confined  to  the  identical  cases.     There  may  be 
no  valid  objection  to  permitting  a  person  to  acquire  for  his 
own  use  vacant  lands  owned  by  the  state  or  federal  gov- 
ernment,  notwithstanding   he   may  have   before  been   so 
unfortunate  as  to  be  concerned  in  a  joint  purchase  from 
one  having  no  title.     But  to  say,  generally,  that  co-grantees 
are   not  liable   to   the  restraints   imposed   on   co-tenants, 
merely  because  they  obtained  no  title,  would  be  to  except 
out  of  the  general  rule  those  cases  in  which  equitable  con- 
siderations   most    imperatively   demand  its  enforcement. 
No   doubt,  in  these,  as  in  all  other  cases,  the  test  to  be 
applied  is  to  consider  the  actual  relations  of  the  parties, 
rather  than   their  nominal   relations.     If,  notwithstanding 
the  fact  that  they  are  named  co-grantees  in  the  deed,  they 
acquired  nothing  from   their  purchase,  and   either  never 
exercised  the  rights  of  joint  owners,  or  have  ceased  to  con- 
sider themselves  within  the  relation  of  co-tenancy  on  account 
of  their  failure  of  title,  then  both  shall  be  free  to  deal  with 
the  subject-matter  of    their  former  purchase.     If,  on  the 
contrary,  though  they  have  no  title,  the  parties  continue  to 
regard  each  other  as  co-tenants,  and  if  on  that   account 
they  are  apparently  sustaining  toward  each  other  relations 
of  trust  and  confidence,  then  neither  should  be  at  liberty 
to  act  in  hostility  to  the  interests  of  the  other.     If  a  dis- 
tinction is  to  be  taken  in  regard  to  the  restraints  imposed 
on  co-tenants,  based  upon   the  difference  between  want  of 
title  and  defective  title,  then  the  very  embarrassing  ques- 
tion must  frequently  exist,  as  to  the  point  where  a  defective 
title  becomes  so  defective  that  it  may  be  regarded  as  'mere 
moonshine.'    Whenever  an  outstanding  title  is  paramount 
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to  that  of  the  co-tenants,  then  their  title,  though  some  may 
term  it  defective  only,  is  in  fact  no  title.  To  hold  that  co- 
tenants  are  bound  only  when  they  have  title  is,  therefore, 
holding  that  they  are  free,  except  when  neither  can  injure 
the  other." 

The  cases  referred  to  by  Mr.  Freeman — Smiley  v.  Dixon 
and  Boherts  v.  Thorn — are  in  no  respect  opposed  to  the 
doctrine  laid  down  in  the  text;  nor  are  we  able,  after  ex- 
haustive research,  to  find  any  well  considered  case  that  does 
not  sustain  his  conclusions.  We  therefore  hold  that  there 
was  such  privity  of  title  and  estate  between  Rowland  and 
his  co-grantees  in  the  Harvey  deed,  that  independent  of 
intention,  an  implied  trust  in  favor  of  Rowland  existed  sub- 
sequent to  the  acquirement  of  the  title  from  the  state  of 
California,  and  that  parol  testimony  of  the  agreement  was 
admissible.  We  are  also  of  the  opinion  that  the  court  was 
justified  from  the  evidence  in  its  conclusion,  stated  in  the 
second  finding  of  fact.  The  testimony  of  Gillson  and  Row- 
land fully  sustain  it  and  many  circumstances  corroborate  it. 
We  conclude  then,  that  by  reason  of  privity  of  title,  as 
well  as  of  agreement  executed  in  part,  there  was  a  fiduciary 
relation  existing  between  the  parties  sufficient  to  make  the 
subsequent  purchase  for  their  joint  benefit. 

Having  arrived  at  this  conclusion,  it  is  unnecessary  to 
decide  whether  Davis  &  Gillson,  at  the  time  of  the  pur- 
chase of  the  land  scrip  and  warrants,  in  fact  loaned  the 
purchase  money  to  Rowland  or  not. 

If  we  should  conclude  that  they  did  make  the  loan,  and 
that  one-sixth  part  of  the  purchase  money  for  the  scrip 
was  Rowland's,  that  fact  would  only  bring  us  to  the  conclu- 
sion that  there  was  a  resulting  trust  in  his  favor,  to  which 
we  have  already  arrived  for  other  reasons;  and  should  we 
conclude  there  was  no  loan,  there  would  yet  remain  a  result- 
ing trust  to  which  the  same  consequences  must  follow, 
regardless  of  the  question  of  payment  of  the  purchase 
money  for  the  subsequently  acquired  title. 

It  is  admitted  that  prior  to  the  commencement  of  this 
action  neither  Rowland  nor  plaintiff  tendered  to  appellants 
any  portion  of  their  expenditures  in  acquiring  the  title  from 
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the  state  of  California,  although  respondent  testified  that 
he  asked  appellants  for  a  statement  of  the  same  prior  to 
the  suit.  It  is  a  well  settled  principle  that  a  trustee  shall 
be  allowed  all  proper  expenses  incurred  in  the  discharge  of 
his  duties,  and  that  a  tenant  in  common  who  acquires  an 
outstanding  title  beneficial  to  his  co-tenant  shall  be  fully 
recompensed  before  a  court  will  require  him  to  convey  to 
his  co-tenant.  Whether,  in  all  cases,  it  is  necessary  for  the 
cestui  que  trust  to  tender  the  amount  due  before  bringing 
suit  for  the  property  in  specie,  it  is  not  essential  in  this  case 
to  decide.  In  an  action  to  recover  the  proceeds  of  the  sale 
of  the  trust  property,  under  the  circumstances  attending 
this  case,  there  is  no  reason  for  the  rule  invoked  by  counsel 
for  appellants  that  the  cestui  que  trust  must  tender  his  por- 
tion of  the  expenses  before  he  has  any  standing  in  court, 
for  the  reason  that  at  the  time  the  action  was  commenced 
there  was  more  trust  money  in  their  hands  than  the  aggre- 
gate expenditure,  both  according  to  the  findings  of  the 
court,  to  which  no  exception  is  taken,  and  according  to 
their  own  statement  and  tender  to  respondent  prior  to  the 
<;ommencement  of  the  action.  The  law  does  not  require  so 
useless  a  thing  as  the  tendering  of  an  additional  sum  under 
such  circumstances. 

It  is  next  claimed  by  appellants^  counsel  that  both  Free- 
man and  Paton  were  purchasers  without  notice,  and  that 
they  cannot  be  bound  by  any  secret  trust. 

As  to  Freeman,  it  is  sufficient  to  say  that  at  the  time  the 
title  from  the  state  of  California  was  acquired  he  had  no 
pecuniary  interest  in  the  lands;  that  he  was  made  a  naked 
trustee  to  hold  the  title  for  the  parties  beneficially  inter- 
ested. In  other  words,  he  was  a  mere  volunteer.  If  he 
has  any  interest  in  the  proceeds  of  the  sale,  it  is  by  virtue 
of  a  subsequent  purchase  of  an  equitable  interest  in  the 
lands,  like  Paton.  They  admit  in  their  answer  that  they, 
with  other  appellants,  received  the  money  paid  by  the  C. 
and  T.  L.  and  F.  Co.,  and  it  can  be  followed  into  their 
hands  by  respondent,  notwithstanding  they  had  no  actual 
notice  at  the  time.  The  defense  of  purchase  for  value  with- 
out notice  does  not  apply  to  them. 

'     Vol.  XII.-'SO 
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When  Freeman  bought  in  with  Davis  and  Paton  into  the 
firm  of  Spooner  &  Lockie,  and  Spoouer,  Lockie  &  Co.,  the 
legal  title  to  these  lands  was  in  Freeman,  and  the  above- 
named  firms  and  the  members  thereof  owned  only  an  equita- 
ble interest  in  them.  Freeman  and  Paton,  therefore,  pur- 
chased only  an  equity  in  the  lands.  At  that  time  Rowland 
also  had  an  equity  in  them. 

**  As  between  persons  claiming  merely  equitable  interests, 
the  defense  of  purchase  for  value  without  notice  has  no 
place.  A  party  who  purchases  an  equity  takes  it  subject  to 
all  the  equities  which  affect  it  in  the  hands  of  the  assignor. 
The  first  grantee  of  an  equity  has  the  right  to  be  paid  first, 
and  it  is  quite  immaterial  whether  the  subsequent  incum- 
brancers had,  at  the  time  they  took  their  securities  and  paid 
their  money,  notice  of  a  prior  incumbrance."  (Kerr  on 
Fraud  and  Mistake,  321.) 

Before  one  can  take  an  estate  discharged  of  a  prior  equity, 
it  must  appear  that  he  acquired  the  legal  title  and  actually 
paid  the  purchase  money  or  parted  with  something  of  value 
by  way  of  payment  before  receiving  notice. 

At  the  trial,  counsel  for  appellants  asked  witness  Eow- 
land  if  he  remembered  any  conversation  between  himself 
and  Gillson,  inwhich  the  payment  by  Bowland  of  his  part 
of  the  purchasemoney  was  mentioned. 

The  court  ordered  the  witness  to  answer  yes  or  no.  The 
answer  was  :     **  I  don't  think  there  was  any  on  that  day." 

The  answer  was  stricken  out  because  it  was  not  responsive 
to  the  question. 

The  same  question  was  asked  again^  and  the  witness 
answered,  **  I  don't  know." 

The  answer  was  stricken  out  for  the  same  reason. 

The  question,  in  substance,  was  again  asked  and  answered 
as  at  first,  and  the  answer  was  stricken  out. 

Appellants  urge  that  the  striking  out  of  these  answers  was 
error.  Appellants,  undoubtedly,  had  the  right  to  have  the 
question  answered  as  the  court  ordered ;  but  respondent's 
privilege  was  to  have  the  answer  responsive  to  the  question 
and  in  accordance  with  the  court's  order.  As  given  it  was 
neither.  Counsel  for  appellants  might  have  insisted  upon 
an  answer  **  yesor  no,"  but  he  did  not  do  so.     No  objection 
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was  taken  to  the  order  of  the  court  instructing  the  witness 
how  to  answer,  and  while  the  order  was  in  force,  no  other 
answer  was  permissible.  When  another  answer  was  given, 
the  court,  without  motion  of  counsel,  could  have  ordered  it 
stricken  out. 

Witness  Bliss,  who  purchased  the  lands  in  question  for 
the  C.  and  T.  L.  and  F.  Co.,  after  testifying  that  before 
purchase,  but  with  a  view  of  determining  its  value,  in  com- 
pany with  Davis,  Spooner,  Rowland  and  another  man,  he 
went  over  the  land,  was  asked  if  Eowland  knew  at  the  time 
that  he  was  looking  at  the  land  with  a  view  of  purchasing  it 
from  Davis,  Freeman,  Spooner  and  Patton,  and  the  answer 
was  that  he  did. 

He  was  then  asked  by  counsel  for  appellants  if  Rowland, 
then  or  at  any  time  before  the  sale,  made  known  to  witness 
the  fact  that  he  had  or  claimed  any  interest  whatever  in 
the  land.  Objection  was  taken  to  the  question.  The  court 
held  that  appellants  must  first  show  that  Rowland  knew  that 
witness  was  there  for  the  purpose  of  purchasing  the  whole 
tract.  Nothing  further  was  shown,  and  the  objection  was 
sustained.  This  is  claimed  as  error.  The  question  was  in 
no  sense  proper.  Rowland  was  under  no  obligation,  ip  law 
or  morals,  to  inform  Mr.  Bliss  that  he  claimed  an  interest 
in  the  lands,  since  he  did  not,  and  does  not,  object  to  the 
sale.  Had  he  made  known  his  claim,  proof  of  that  fact 
would  have  established  no  rights  in  his  favor;  and  the  fact 
that  he  did  not  volunteer  a  statement  of  his  claim  certainly 
could  not  defeat  it.  Some  men  might  have  told  Bliss  that 
they  owned  an  interest  if  such  was  the  fact,  but  many  others 
would  not.  It  does  not  appear  that  at  that  time  appellants 
had  denied  his  claim  in  the  lands,  and  if  they  had  not  it 
would  have  been  a  strange  proceeding  on  Rowland's  part  to 
volunteer  the  information  that  he  had  or  claimed  an  interest. 
It  is  next  urged  that  the  court  erred  in  refusing  to  allow 
appellants  to  prove  by  witnesses  Spooner  and  bhauklin  that 
a  less  number  of  acres  were  patented  of  the  Harvey  tract 
than  is  alleged  in  the  complaint.  Such  proofs  would  cer- 
tainly have  been  immaterial,  because  it  is  admitted  in  the 
pleadings  that  all  the  lands  included  in  the  Harvey  tract 
were  sold  to  the  C.  and  T.  L.  and  F.  Co.,  whether  patented 
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or  not.  If  they  were  patented,  Freeman  held  them  in  trust 
for  Rowland  as  well  as  his  associates;  and  if  any  were  not 
patented  Rowland  was  interested  in  such  to  the  extent  of 
one-sixth  part  under  the  Harvey  deed.  It  being  true,  then, 
that  both  the  patented  and  the  unpatented  lands  were  sold 
for  eight  dollars  and  sixty  cents  per  acre,  it  was  immaterial, 
for  the  purposes  of  this  case  upon  this  question,  how  many 
acres  of  the  Harvey  tract  were  patented.  Finally,  counsel 
for  appellants  urge  that  the  findings  numbers  two,  four,  five, 
six,  eight,  twelve,  thirteen,  fourteen,  fifteen  and  twenty  are 
not  supported  by  the  evidence.  We  have  already  passed 
upon  the  second  finding.  Of  the  fourth,  objection  is  taken 
to  the  last  sentence  only.  As  to  that,  there  is  much  to  sus- 
tain it. 

The  testimony  is  conflicting,  and  therefore,  under  well 
known  principles,  we  cannot  disturb  it.  Besides,  if  it  is 
incorrect,  it  is  error  without  injury  to  appellants,  for  the 
reasons  before  stated;  and  the  same  is  true  as  to  number  six. 

As  to  the  fifth  and  eighth,  the  evidence  is  also  conflicting. 
We  cannot  disturb  them. 

Objection  is  taken  to  the  twelfth  and  thirteenth,  so  far  as 
it  is  found  that  the  parties  therein  named  had  notice.  We 
have  seen  that  Paton  and  Freeman  required  no  notice,  and 
the  balance  certainly  had  notice  of  all  the  facts  that  are  im- 
portant in  this  case.  What  has  been  said  of  number  two  is 
equally  applicable  to  number  fourteen.  Number  fifteen  is 
supported  by  the  evidence  and  pleadings.  Number  twenty 
is  objected  to  so  far  as  a  tender  is  found.  Whether  a  tech- 
nical tender  by  appellants  to  respondent  was  or  was  not 
made,  is  not  a  question  for  our  decision.  It  is  undisputed 
that  appellants,  before  this  action  was  commenced  in  Car- 
son, off'ered  then  and  there  to  pay  respondent  certain  moneys 
in  satisfaction  of  his  claim,  and  upon  his  refusal  to  accept 
the  money  in  satisfaction,  informed  him  that  the  sum  oflfered 
would  be  placed  in  bank  subject  to  his  acceptance.  The 
court  used  the  word  ''tendered"  in  its  popular  sense  only. 

The  order  and  judgment  appealed  from  are  affirmed. 

BESPONSE  TO  PETITION  FOR  REHEARING. 

^j  the  Court,  Leonard,  J.     We  concede  the  correctness 
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of  the  doctrine  announced  in  Mandeville  v.  Solomon  (39 
Cal.  133),  and  the  cases  therein  cited,  that  where  one  tenant 
in  common  purchases  an  outstanding  title  for  the  benefit 
of  his  co-tenants,  the  latter  must,  within  a  reasonable 
time,  contribute  or  offer  to  contribute  their  proportion 
of  the  purchase  money.  But  that  principle  applies  to 
cases  only  where  the  purchasing  co-tenant  wishes  to  be 
paid,  and  conducts  himself  accordingly.  If  he  does  not 
desire  to  be  paid  by  his  co-tenants,  or  conveys  to  them 
the  idea  that  they  need  not  pay  until  convenient,  the  prin- 
ciple does  not  apply.  Gillson  testified  that  the  other 
co-tenants  did  not  want  Eowland  to  pay;  that  Davis, 
Gillson,  Spooner  and  Lockie  thought  they  would  some- 
time find  Rowland  in  a  close  place,  when  he  would  be 
anxious  to  sell  out.  Eowland  told  Gillson  he  had  a  lot  of 
timber  he  was  going  to  sell,  and  that  in  the  meantime  he 
would  pay  interest.  Gillson  testified  that  he  ''eased  Eow- 
land off  like;"  that  he  and  Lockie  had  been  talking  about 
getting  Eowland's  interest;  that  Davis,  Gillson,  Spooner 
and  Lockie  wanted  Eowland's  interest,  because  they  owned 
other  lands  in  Lake  valley,  and  thought  if  Eowland  kept  his 
interest,  their  matters  would  be  complicated.  Eowland's 
testimony  corroborated  Gillson's  to  the  effect  that  it  was 
understood  that  it  was  all  right  if  Eowland  did  not  pay  up 
until  it  was  convenient  for  him  to  do  so. 

There  is  no  testimony  that  appellants  ever  asked  Eowland 
or  respondent  to  pay  any  part  of  the  expenses.  Appellants 
could  not  convey  the  idea  to  Eowland  that  he  need  not  pay 
until  it  was  convenient,  and  then  allege  non-payment  within 
a  reasonable  time  as  a  reason  why  he  should  not  recover. 

We  said  in  our  opinion  :  * '  It  is  next  urged  that  the  court 
erred  in  refusing  to  allow  appellants  to  prove  by  witnesses 
Spooner  and  Shanklin  that  a  less  number  of  acres  were 
patented  of  the  Harvey  tract  than  is  alleged  in  the  com- 
plaint." There  was  a  verbal  inaccuracy  in  our  statement. 
"We  should  have  said  :  *'It  is  urged  that  the  court  erred  in 
refusing  to  allow  appellants  to  prove  that  the  title  from  the 
State  of  California  had  not  been  obtained  for  a  portion  of 
the  Harvey  tract."  We  said  it  was  immaterial.  An  offer  to 
prove  that  a  portion  of  the  lands  described  in  the  complaint 
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were  not  included  in  the  Harvey  tract  would  have  been  ma- 
terial, but  that  was  not  the  offer. 

It  is  stated  in  the  complaint  that  in  pursuance  of  the 
alleged  agreement,  Kowland,  Gillson,  Davis,  Spooner  and 
Lockie  purchased  the  possessory  right  in  and  to  the  lands 
described  in  the  complaint,  and  there  is  no  denial  of  this 
allegation.  It  is  admitted  by  all  the  witnesses,  that  said 
parties  did  agree  to  purchase,  and  did  purchase,  Harvey's 
possessory  title,  and  it  is  not  claimed  that  there  was  an 
agreement  to  purchase  the  possessory  title  to  any  other  lands. 
It  follows,  then,  that  all  the  lands  described  in  the  complaint 
were  included  in  the  Harvey  tract,  and  that  was  the  vital 
question  in  this  connection  ;  although  we  did  not  doubt, 
from  the  pleadings,  the  proof  and  the  findings  of  the  court, 
to  which  no  exceptions  were  taken,  that  it  was  conceded  ou 
all  sides  that  the  Harvey  tract  and  the  lands  described  in 
the  complaint  were  the  same  ;  that  is  to  say,  that  the  lands 
described  included  the  whole  Harvey  tract.  But  passing 
the  question  of  admission  in  the  pleadings,  it  is  suflScient 
upon  this  application  to  refer  to  the  second  and  third  find- 
ings of  fact  by  the  court. 

There  it  is  found  that  **on  the  twentieth  of  August,  1872, 
defendants  Davis  and  Spooner,  together  with  one  Thomas 
Rowland,  and  John  A.  Lockie  and  George  Gillson,  agreed 
verbally  together  to  purchase  and  acquire  from  one  C.  W. 
Harvey  the  possessory  title  to  and  the  possession  of  the 
lands  described  in  the  complaint,  and  that  afterward,  in 
pursuance  of  said  agreement,  and  for  the  purpose  of  acquir- 
ing the  possession  of  and  title  to  said  lands,  said  Davis, 
Spooner,  Lockie,  Gillson  and  Eowland  took  and  received  a 
grant,  bargain  and  sale  deed  of  conveyance  from  said 
Harvey  of  said  lands,  and  received  possession  of  the  same 
from  said  Harvey."  No  objection  was  made  or  exception 
taken  to  these  findings.  Hence  it  follows  as  a  fact  that  all 
the  lands  described  in  the  complaint  were  included  in  the 
Harvey  tract,  from  which  fact  the  conclusions  arrived  at  in 
the  opinion  follow  for  the  reasons  there  stated. 

We  are  satisfied  that  the  opinion  is  correct,  and  a  rehear- 
ing is  denied. 
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ABANDONMENT. 

1«  Abandonment  of  Fossbssobt  Title. — If  a  party  abandons  the  land,  or 
fails  to  keep  his  title  good  and  leaves  it  vacant  and  unoccupied,  he  can- 
not strengthen  his  claim  to  the  land  by  any  act  committed  by  him  after 
the  actual  occupancy  of  the  premises  by  another  person.  Lechler  v. 
Chapin,  66. 

ACCOUNT. 

See  Books  of  Acoount.* 

ACTION. 

Bight  of  Action  by  SuEviviNa  Paetnee.     (See  Partnership,  5.)    235. 

Actions  to  Detebminb  the  Eight  of  Possession  of  Mining  Claims.  (See 
Mining  Claims,  1,  2,  3,  4.)     312. 

AGREEMENT. 

1.  Ageeembnt  to  Extend  Time  fob  Payment  of  Notes — Assignment  of 
Debtoks*  Estate. — Sherwood  &  Brother,  being  unable  to  pay  their  in- 
debtedness, obtained  an  agreement  from  their  creditors  to  extend  the 
time  of  payment  for  six  and  twelve  months,  and  made  an  assignment  of 
their  property  to  a  trustee,  who  was  to  control  and  manage  the  same  for 
the  mutual  benefit  of  the  creditors,  and  to  pay  the  debts  pro  rata^  as  fast 
as  there  was  money  coming  into  his  hands:  Ileldf  that  after  the  expira- 
tion of  one  year  the  creditors  could  bring  their  action  at  law  for  the 
purpose  of  obtaining  a  judgment  for  the  amount  due,  the  same  as  if  no 
agreement  or  assignment  had  been  made.     Empey  v.  Sherwood,  335. 

Authobity  of  Tbdstees  to  Sell  Peopbbty.     (See  Trustees,  1.)     306. 

Pabol  Aqbeement  fob  Pubchase  of  Land — Pabt  Pebfobmance.  (See 
Statute  of  Frauds,  4,  5,  6,  7.)     393. 

ALIENS. 

1.  Alien — Right  to  Possession  of  Public  Land. — An  alien  will  be  pro- 
tected in  the  possession  of  the  public  lands,  the  same  as  a  citizen, 
against  mere  naked  trespassers  who  do  not  connect  themselves  with 
the  government  title.     Courtney  v.  Turner,  345. 

AxiENS  Cannot  Locate  oe  Hold  Mining  Claims  Befobe  Patent.  (See 
Mining  Claims,  5.)     312. 

Pboof  and  Effect  of  Locations  by  Aliens.  (See  Mining  Claims,  12.) 
312. 
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amendments. 

1.  Amendment  of  Pleadings — Eights  op  Third  Paeties. — Courts  have  the 
power,  under  the  provisions  of  section  68  of  the  civil  practice  act,  as 
between  the  parties  to  a  suit,  in  furtherance  of  justice,  to  amend  the 
pleadings  by  adding  to  or  striking  out  the  names  of  parties  plaintiff  or 
defendant;  but  this  power  cannot  be  exercised  so  as  to  change  the 
rights  and  liabilities  of  third  parties.     Quillen  v.  Arnold,  235. 

Amendment  op  Pleadings,  when  within  the  Disceetion  op  the  CouBr, 
(See  Pleadings,  1.)     195. 

When  Subeties  will  be  Beleased  by  Amendment  op  Pleadings.  (See 
Pleadings,  5.)     234. 

ANIMALS. 
Lien  fob  Keeping  Animals  when  Lost.     (See  Lien,  1.)    278. 

APPEAL. 

1.  Sepabate  Appeal  fbom  Judgment. — Where  the  homestead  right  of  » 

married  woman,  who  has  been  made  a  party  defendant  with  her  hus- 
band, in  an  action  to  dissolve  a  copartnership — it  being  claimed  that  the 
homestead  was  purchased  with  partnership  funds — has  been  finally  de- 
termined, she  can  prosecute  her  separate  appeal,  although  the  decree  as 
entered  is  not  final  against  her  husband.    Rhodes  v.  WiUiamSj  20. 

2.  Idem — When  Deceee  is  not  Final. — A  decree  of  dissolution  of  copart- 

nership, which  declares  that  the  indebtedness  of  the  copartnership  can- 
not be  determined  without  making  a  portion  of  its  creditors  parties  to 
the  action,  and  that  no  final  decree  can  be  made  until  such  indebtedness 
is  ascertained,  and  the  amount  of  partnership  assets  determined  by  the 
sale  of  certain  property,  is  only  interlocutory,  and  an  appeal  taken  there- 
from is  premature,  and  must  be  dismissed.    Id. 

3.  Appeal  fkom  Obdebs  afteb  Final  Judgment. — ^An  appeal  from  a  spe- 

cial order  made  after  final  judgment  must  be  taken  within  sixty  days 
after  the  order  is  made.     Weinrich  v.  PorteuSj  102. 

4.  Idem — How  Appeal  should  be  Taeen. — In  taking  an  appeal  from  orders 

based  upon  affidavits,  no  statement  on  appeal  is  required.  It  is  only 
necessary  to  annex  the  affidavits  to  the  orders,  and  have  them  properly 
certified.    Id, 

5.  Idem. — The  fact  that  the  orders  are  embodied  in  a  bill  of  exceptions  al- 

lowed by  the  judge,  is  not  sufficient  to  prevent  a  dismissal  of  the  appeal, 
unless  the  affidavits  are  annexed  to  the  orders,  and  a  certificate  given  as 
required  by  section  1401  compiled  laws.     Id, 

6.  Notice  op  Appeal  and  Undertaking  on  Appeal — ^When  must  be  Filed. 

— In  construing  sections  331  and  348  of  the  civil  practice  act:  Btidi  that 
a  copy  of  the  notice  of  appeal,  as  filed,  must  be  served  before  or  at  the 
time  of  filing  the  undertaking  on  appeal.  Johnson  v.  Badger  M.  &  if» 
Co,,  261. 

Ebboe  must  be  Affibmativsly  Shown.     (See  Error,  1.)    38. 

ExpiBATioN  FOB  TiME  OF  APPEAL.     (See  Certiorari,  6.)    219. 

When  Objections  to  Pleadings  should  be  Made  in  the  Coubt  Below. 
(See  Pleadings,  6.)     280. 


Index.  473 

Contempt,  when  Appeaij  Lies.     (See  Contempt,  5.)     322. 

Pbogeedings  Supplememtaby  to  Execxttion.  (See  Execution,  1,  2,  3,  4.) 
332. 

Tbanscbipt  on  Appeal  in  Cbiminal  Case.    (See  Criminal  Law,  9.)    369. 

When  Objections  must  be  Made.    (See  Objections,  1.)    446. 

ASSESSMENT. 
Complaint  against  Assessment  fob  Taxes.     (See  Taxes,  1.)     89. 

ASSESSOR. 

1.  Evidence  of  Valuation — Assessob's  Statement. — Statements  made  by 
the  assessor  in  regard  to  the  valuation  of  property  before  the  board  of 
equalization,  in  his  official  capacity  and  under  the  sanction  of  his  official 
oath,  is  intended  by  the  law  to  have  the  force  of  testimony,  and  such  u 
statement  is  competent  evidence  upon  which  the  board  is  authorized  to 
act  in  raising  the  assessment.     State  v.  Northern  Belle  M.  &  M.  Co,,  89. 

ASSIGNMENT. 

Assionment  of  Ebbobs  in  Statement  on  Motion  fob  New  Tbial — In- 
sufficiency OF  Evidence.     (See  Statement,  1.)    78. 

Assignment  of  Debtob's  Estate.     (See  Agreement,  1.)     355. 

ATTACHMENT. 

Liability  of  Subeties  on  an  Undebtaking  on  Kelease  of  Attachment.. 
(See  Pleadings,  5.)     234. 

BILL  OF  EXCEPTIONS. 

1.  Chabge  of  the  Coubt  must  be  embodied  in  a  Bill  of  Exceptions. — 

The  charge  given  by  the  court  of  its  own  motion  is  not  a  part* of  the 
record,   unless  it  is  included  in  the  bill  of  exceptions.     State  v.  Ah 
Mook,  369. 

2.  Duty  of  Clebe — Bell  of  Exceptions. — It  is  the  duty  of  the  clerk  to  at- 

tach the  bill  of  exceptions  to  the  rest  of  the  judgment-roil  before  it  is  filed, 
just  as  it  was  left  by  the  judge  who  signed  it.  He  must  not  add  to  it, 
or  subtract  from  it,  anything  whatever.    Id. 

Ebbobs  in  Cbiminal  Cases  must  be  set  fobth  in  Bill  of  Exceptions.. 
(See  Criminal  Law,  2.)     121. 

Evidence  in  Cbiminal  Case,  when  Pabt  of  the  Becobd  on  Appeal. 
(See  Criminal  Law,  11,  12.)     403. 

BILLS  AND  NOTES. 

Fbomissoby  Notes  Executed  to  Hindeb  and  Delay  Cbeditobs.  (See 
Statute  of  Frauds,  1.)     195. 

Payments  on  Notes,  how  Cbedited.     (See  Payments,  1.)     195. 

Agbeement  TO  Extend  Time  fob  Payment  of  Note.  (Gee  Agreement,  1.) 
355. 
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BOAED   OF  EQUALIZATION. 

Complaint  AGAINST  Assessment  FOR  Taxks.     (See  Taxes,  1.)     89. 

BoABD  MUST  GIVE  NoTiCE  bEfobe  Taxes  ABE  Baised.    (See  Taxes,  2.)    89. 

Assessor's  Statement,  when  to  be  Taken  as  Evidence  of  Valuation.    (See 
Assessor,  1.)     89. 

BOOKS  OF  ACCOUNT. 
Refbkshing  Memory  OF  Witness.     (See  Evidence,  1.)     196. 
When  Admissible  in  Evidence.     (See  Evidence,  8,  9.)    423. 

BURGLAEY. 

1.  Burglary — Intent. — In  order  to  constitute  the  crime  of  burglary,  it  is 

just  as  essential  to  prove  the  intent  as  it  is  to  prove  the  entry.  State  v. 
Cowell,  337. 

2.  Burglary — Insufficiency  of  Evidence. — Testimony  that  defendants  broke 

into  a  tool-house  of  the  railroad  company,  took  therefrom  a  hand-car, 
placed  it  on  the  track,  propelled  it  themselves  a  distance  of  twelve  miles, 
removed  the  hand-car  from  the  rails  to  the  side  of  the  track,  and  there 
left  it:  Eeldy  insufficient  to  show  that  the  breaking  into  the  tool-house 
was  with  the  intent  to  commit  larceny.     Slate  v.  Ryan,  401. 

3.  Idem — Intent  Necessary  to  Constitute  Larceny. —  There  may  be  a 

larceny  without  any  intent  on  the  part  of  the  thief  to  profit  himself,  but 
there  cannot  be  a  larceny  without  an  intent  to  deprive  the  owner  of  his 
property. 

Eelevancy  of  Testimony — Previous  Agreement  to  Commit  Bobbery.   (See 
•  Criminal  Law,  7,  8.)     337. 

CASES  CITED  AS  AUTHORITY. 

Barnes  v.  Sabron,  10  Nev.  240,  in  Courtney  v.  Turner,  354. 

Bercich  v.  Mange,  9  Nev.  312,  in  Buckley  v.  Buckley,  444. 

Birchfield  v.  Harris,  9  Nev.  382,  in  In  re  Wixom,  222. 

Caples  V.  Central  Pacific  E.  E.  Co.,  6  Nev.  274,  in  Allison  v.  Hagan,  60. 

Cardinal  v.  Edwards,  5  Nev.  36,  in  Estey  v.  Cooke,  280. 

Carnaghan  v.  Ward,  8  Nev.  33,  in  State  v.  Harris,  422. 

Clarke  v.  Strouse,  11  Nev.  79,  in  Daniels  v.  Daniels,  121. 

Eureka  Mining  Co.  v.  Way,  11  Nev.  171,  in  Lechler  v.  Chapin,  73,  and 

Courtney  v.  Turner,  354. 
Evans  v.  Lee,  11  Nev.  194,  in  Evans  v.  Lee,  399. 

Ex  parte  Deny,  10  Nev.  213,  in  Ex  parte  Allen,  87.  ' 

Ex  parte  Winston,  9  Nev.  71,  in  Phillips  v.  Welch,  178. 
Eerguson  v.  Eutherford,  7  Nev.  391,  in  Buckley  v.  Buckley,  441. 
Gaudette  v.  Travis,  11  Nev.  149,  in  Thunder  v.  Brown,  86. 
Gerhauser  v.  North  British  and  Mercantile  Co.,  6  Nev.  18;  Id.,  7  Nev.  193, 

in  Allison  v.  Hagan,  58. 
Gibson  v.  Mason,  5  Nev.  283,  in  Ex  parte  Eobinson,  275. 
Gray  v.  Sullivan,  10  Nev.  416,  in  Estey  v.  Cooke,  280. 
Hamer  v.  Kane,  7  Nev.  63,  in  Elder  v.  Shaw, . 
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Hetzel  V.  Commissioners  of  Eureka  Co.,  8  Nev.  359,  in  Phillips  v,  Welch, 

169,  and  In  re  Wixom,  222. 
Lake  v.  ToUes,  8  Nev.  285,  in  Duffy  v.  Moran,  97. 
Lambert  v.  Moore,  1  Nev.  344,  in  Johnson  v.  Badger  M.  &  M.  Co.  262. 
Lyon  County  v.  Washoe  County,  8  Nev.  177,  in  Johnson  v.  Badger  M.  &  M. 

Co.,  262. 
Maynard  v.  Bailey,  2  Nev.  313,  in  Phillips  v.  Welch,  169,  175,  and  In  re 

Wixom,  222. 
Maxwell  v.  Bives,  11  Nev.  221,  in  Phillips  v.  Welch,  187,  and  In  re  Wixom, 

222. 
McFarland  v.  Culbertson,  2  Nev.  282,  in  Courtney  v.  Turner,  352-3. 
Morgan  v.  Commissioners  of  Eureka  Co.,  9  Nev.  360,  in  State  ex  rel  Twad- 
dle V.  Commissioners  of  Washoe  County,  19. 
O'Meara  v.  North  American  Mining  Company,  2  Nev.  112,  in  Buckley  v. 

Buckley,  444. 
Peran  v.  Monroe,  1  Nev.  484,  in  Johnson  v.  Badger  M.  &  M.  Co.,  262. 
Phillips  V.  Welch,  11  Nev.  188,  in  Phillips  v.  Welch,  174,  and  Hagerman  v. 

Tong  Lee,  334. 
Sankey  v.  Noyes,  1  Nev.  71,  in  Courtney  v.  Turner,  352-3. 
Schroeder  v.  Gemeinder,  10  Nev.  367,  in  McCausland  v.  Balston,  218. 
Stainiuger  v.  Andrews,  4  Nev.  68,  in  Courtney  v.  Turner,  354. 
State  V.  Anderson,  4  Nev.  273,  in  State  v.  Thompson,  148. 
State  V.  Ah  Mook,  12  Nev.  373,  in  State  v.  Mills,  405. 
State  V.  Cohn,  9  Nev.  179,  in  State  v.  Harrington,  130. 
State  V.  Commissioners  of  Washoe  County,  5  Nev.  317,  in  State  ex  rel. 

Twaddle  v.  Commissioners  of  Washoe  County,  19;  Johnson  v.  Eureka 

County,  31;  Phillips  v.  Welch,  169,  183,  and  In  re  Wixom,  222. 
State  V.  Forsha,  8  Nev.  139,  in  State  v.  Ah  Mook,  373. 
State  V.  Hall,  9  Nev.  58,  in  State  v.  Harrington,  134. 
State  V.  Hufif,  11  Nev.  27,  in  State  v.  Harrington,  130,  State  v.  Ah  Mook, 

372,  and  State  v.  Mills,  405.    . 
^tate  V.  Jones,  iu  State  v.  Harris,  422. 
State  V  Larkin,  11  Nev.  314,  in  State  v.  Johnson,  123;  State  v.  Crozier,  305, 

and  State  v.  Mills,  405. 
State  V.  Manhattan  Co.,  4  Nev,  318,  in  Hogle  v.  Lowe,  292. 
State  V.  McClean,  11  Nev.  39,  in  State  v.  Crozier,  305. 
State  V.  O 'Flaherty,  7  Nev.  157,  in  State  v.  Thompson,  145. 
State  V.  Kaymond,  11  Nev.  98,  in  State  v.  Johnson,    124,  and  State  v.  Cro- 
zier, 305. 
State  V.  Stewart,  9  Nev.  131,  in  State  v.  Harrington,  133,  134,  139. 
State  ex  rel.  Full  v.   Commissioners  of  Humboldt  County,  6  Nev.  100,  in 

Phillips  V.  Welch,  169,  and  In  re  Wixom,  222. 
State  ex  rel.  Mason  v.  Commissioners  of  Ormsby  County,  7  Nev.  393,  in 

Phillips  V.  Welch,  169. 
Swift  V.   Commissioners  of  Ormsby  County,  6  Nev.   95,  in  State  ex  rel. 

Twaddle  v.  Commissioners  of  Washoe  County,  19,  and  Johnson  v.  Eu« 

reka  County,  31. 
Treadway  v.  Wilder,  8  Nev.  98;  Id.,  9  Nev.  67,  in  Lechler  v.  Chapin,  72. 
Twist  V.  Kelley,  11  Nev.  382,  in  Estey  v.  Cooke,  280. 
Yan  Fleet  v.  Glen,  4  Nev.  98,  in  Dnffy  v.  Moran,  97. 
Warren  v.  Quill,  9  Nev.  259,  in  Hogle  v.  Lowe,  292. 
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CASES  COMMENTED  UPON,   CRITICISED   OR  REFERRED  TO. 

Blasdell  v.  Williams,  9  Nev.  167,  in  Golden  Fleece  v.  Cable  Consolidated, 

320. 
Dayton  G.  &  S.  M.  Co.  v.  Seawall,  11  Nev.  394,  in  Thorn  v.  Sweeney,  255. 
Lambert  v.  McFarland,  2  Nev.  112,  in  Buckley  v.  Buckley,  429. 
Phillips  v.  Welch,  11  Nev.  187,  in  Phillips  v.  Welch,  164. 
Scorpion  Company  v.  Marsauo,  10  Nev.  379,  in  Golden  Fleece  G.  &S.  M. 

Co.  V.  Cable  Consolidated  G.  &  S.  M.  Co.,  320. 
State  V.  Johnson,  11  Nev,  148,  in  State  v.  Johnson,  124. 
State  V.  McClean,  11  Nev.  39,  in  State  v.  Johnson,  122. 
Tread  way  V.  Wilder,  8  Nev.  95,  Id.  9  Nev.  69,  in  Treadway  v.  Wilder,  110. 


CERTIORARI. 

1.  Inquiry  upon  Certiorari. — The  inquiry  upon  the  writ  of  certiorari  can- 

not be  extended  any  further  than  is  necessary  to  determine  whether  the 
inferior  tribunal  has  exceeded  its  jurisdiction,  or  has  regularly  pursued 
its  authority.    Pkillips  Y.Welch,  158. 

2.  Idem — Excess  of  Jurisdiction.  —  Error  in   judgment,   in  respect  to  a 

question  which  the  court  is  authorized  to  investigate  and  determine, 
does  not  constitute  an  excess  of  jurisdiction.     Id, 

3.  Idem — Authority  of  Supreme  Court.  —  Whenever  the  inferior  tribunal 

has  regularly  pursued  its  authority,  and  has  not,  in  any  respect,  ex- 
ceeded its  jurisdiction,  the  authority  of  the  supreme  court  in  this  pro- 
ceeding ceases;  it  cannot  correct  auy  errors  of  law  or  fact  not  jurisdic- 
tional in  their  character.     Id.  159. 

4.  Certiorari — Statutes  Construed. — In  construing  sections  1497  and  1503, 

vol.  1,  compiled  laws:  Held,  that  the  words  "has  exceeded  the  juris- 
diction of  such  tribunal,*'  and  "regularly  pursued  the  authority  of  such 
tribunal,"  present  substantially  the  same  idea,  and  under  neither  section 
can  any  question  be  inquired  into  or  decided,  except  that  of  jurisdic- 
tion.    Id. 

5.  No  Excess  or  Jurisdiction. — The  facts  of  this  case  elaborately  reviewed: 

Held,  that  the  court,  in  adjudging  petitioner  guilty  of  a  contempt,  in 
violating  the  decree  and  order  in  the  suit  of  Phillips  v.  Welch,  did  not 
exceed  its  jurisdiction,  and  that  this  court  cannot,  upon  the  writ  of  cer- 
tiorari, review  the  case  upon  the  merits.     (Beatty,  J.,  dissenting.)    1^- 

6.  Certiorari — Expiration  of  Time  for  Appeal. — Petitioner  having  been 

convicted  of  a  felony,  and  the  time  for  appeal  having  expired,  claims 
that  his  right  to  appeal  was  lost  by  means  of  the  arbitrary  conduct  of 
the  district  court  in  forcing  him  to  go  to  trial  without  the  assistance  of 
counsel,  and  asks  that  a  writ  of  certiorari  be  issued  to  review  the  pro- 
ceedings had  in  the  district  court:  Heldf  that  the  case  cannot  be  reviewed 
upon  its  merits  as  the  court  had  jurisdiction  of  the  case  and  of  the  per- 
son of  petitioner.     In  re  Wixom,  219. 

7.  Idem. — The  review  upon  certiorari  extends  only  to  tbe  questions  whether 

the  inferior  tribunal  has  kept  within  its  jurisdiction.     Id. 

Judgment  of  District  Court,  when  not  a  Bar.     (See  Judgment,  2. )   17. 
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CERTIFICATE  OF  PURCHASE. 

When  Statutb  of  Limitations  Commknces  to  Run.  (See  Limitations, 
3.)    108. 

COMPILED  LAWS. 

See  Statutes,  **  Comptled  La^wb*  Cited.** 

CONSTITUTION. 

L  Dbummer  Act  Constitutional. — In  construing  the  act  of  February  20, 
1877  (Statutes  1877-79),  commonly  known  as  the  drummer  act:  Sddy 
that  the  act  is  a  revenue  law,  imposing  a  tax  upon  drummers  and  trav- 
eling merchants  who  go  from  place  to  place  soliciting  orders  for  goods, 
wares  and  merchandise;  that  it  does  not  impose  any  impost  or  duty 
upon  imports,  and  does  not  iuterfere  with  the  power  of  congress  to  reg- 
ulate commerce'^mong  the  states,  and  is  not  repugnant  to  any  provision 
of  the  state  or  federal  constitution.     Ex  parte  Bohinson,  263. 

2.  Section  1,  Abticle  10,  op  the  Constitution  Constbued. —In  construing 
section  1  of  article  10  of  the  state  constitution:  Jleldj  that  it  refers  par- 
ticularly to  the  levy  of  ad  valorem  taxes  on  all  property,  real  and  per- 
sonal, and  does  not  apply  to  licenses  imposed  for  conducting  any 
business  or  profession.    Id. 

Pbovisions  Cited:  Art.  6,  sees.  6-8.  Equitable  defenses  cannot  be  plead 
in  justices  court,  96,  art.  10,  sec.  1.  Uniform  rate  of  taxation,  268- 
2G9. 

Power  op  State  Taxation.     (See  Taxes,  3.)    263. 

Repealing  Clause  in  Unconstitutional  Statute.     (See  Jury,  4.)     300. 

CONSTRUCTION. 

Instbuctions  Must  be  Constbued  as  a  Whole.     (See  Instructions,  2.)   39, 

Tows  Site  Act  Constbued.     (See  Town  Site,  1  to  5.)     65. 

Sections  1497  and  1513,  Compiled  Laws,  Constbued.  (See  Certiorari, 
4.)     159. 

Dbummeb  Act  Held  Constitutional.     (See  Constitution,  1.)     263. 

Section  1,  Abticle  10,  op  the  Constitution  Constbued.  (See  Constitu- 
tion, 2.)     263. 

CONTEMPT. 

1.  Contempt — Suppicienct   op    Appidavit. — The    affidavit    alleging    that 

Sweeney  had  violated  the  decree  in  the  case  of  Phillips  v.  Welchf  re- 
viewed and  held  sufficient  to  give  the  court  jurisdiction  of  the  subject- 
matter  of  the  contempt,  and  of  the  person  of  the  petitioner.  Pliillipa 
V.  Welch,  158. 

2.  Contempt — Habeas    Cobpus — Jubisdiction. — When  a  court  commits  a 

party  for  a  contempt,  its  adjudication  is  a  conviction,  and  its  commit- 
ment, in  consequence,  is  execution;  and  no  court  can  discharge  on  habeas 
corpus  a  person  that  is  in  execution  by  the  judgment  of  any  other  court 
having  jurisdiction  of  the  subject-matter  of  the  contempt.    Id,  159 . 
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3.  JuBisDicTioN — Contempt. — Jurisdiction  as  applied  to  auy  particular  claim 

or  controversy  is  the  power  to  hear  and  determine  that  controversy,  and 
where  a  person  is  charged  with  violating  the  decree  of  a  court,  no  other 
court  except  the  one  rendering  the  decree  can  hear  or  determine  the 
controversy,  or  punish  such  person  if  found  guilty  of  a  contempt.    Id. 

4.  Contempt — Judgment  of  Conviction   Final   and   Conclusive. — A  con- 

tempt of  the  character  alleged  in  this  proceeding  is  a  specific  suhstantive 
and  distinct  criminal  offense,  and  under  the  constitution  and  laws  of 
this  state,  judgment  of  conviction,  if  within  the  jurisdiction  of  the  in- 
ferior court,  is  final  and  conclusive.     Id. 

5.  Contempt — "When  Appeal  Lies. — An  order  adjudging  garnishees  to  be  in 

contempt  of  court  for  failing  to  pay  over  money  is  in  the  nature  of  a 
civil  process,  and  is,  under  the  principles  decided  in  Phillips  y.  Welch 
(11  Nev.  190),  an  appealable  order.     Hagerman  v.  Tong  Lee,  332. 

CONTRACTS. 

1.  Illegal  Contracts. — Courts  will  not  aid  either  party  in  enforcing  an 
illegal  caecu^ory  contract;  nor  If  executed  will  they  aid  either  party  in 
setting  it  aside,  or  in  recovering  back  what  has  been  passed  under  it. 
Whenever  an  executory  contract  is  tainted  with  fraud,  the  courts  refuse 
to  enforce  it,  and  it  makes  no  difference  whether  the  fraud  is  shown  by 
the  plaintiff  or  defendant.     McCausland  v.  Balaton,  195. 

Actions  upon  Contracts — Counter  Claims.    (See  Counterclaim,  1.)    225. 

CONVEYANCE. 
See  Frauduleny  Conveyance. 
Effect  of  Conveyances  to  Defraud  Creditors.     (See  Instructions,  3.)  39. 

CORPORATIONS. 
Issuance  of  Mining  Stock.     (See  Mandamus,  3.)     105. 

COSTS. 

Tender— Costs. — After  the  commencement  of  the  trial,  the  defendant  ten- 
dered to  plaintiff  an  amount  of  money  largely  in  excess  of  the  amount 
recovered  by  him :  Held,  that  defendant  is  entitled  to  recover  all  costs 
that  accrued  after  the  tender  was  made,  and  all  other  costs  relating 
specially  to  the  fraudulent  note.    McCausland  y.  Ralston,  196. 

Dissolution  of  Copartnership — Costs,  how  Taxed.  (See  Partnership,  4.) 
31. 

COUNSEL. 

When  it  is  the  Duty  of  Counsel  to  Prepare  Instructions.  (See  Instruc- 
tions, 5.)     39. 

Bioht  of  Counsel  to  Comment  on  Testimony  of  Defendant  in  CBiMiNii» 
Case.     (See  Criminal  Law,  3.)     125. 

COUNTER-CLAIM. 

1,  Counter-Claims — ^Actions  upon  Contracts.— In  an  action  arising  upon 
contract,  any  other  cause  of  action  arising  also  upon  contract,  and  ex- 
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istiug  at  the  time  of  the  commencement  of  the  action  is  a  good  countejT' 
claim.     Foulks  v.  Rhodes ^  225. 

CoPABTNEBSHEP  ACCOUNTS — Fleadinos.     (See  Pleadings,  2,  3.)     225. 

COUNTY  CLERK. 

DxTTY  OP  Clebx  in  Pbepabino  Recobd  in  Cbiminaij  Case.     (See  Criminal 
Law,  10.)     369. 

COUNTY  COMMISSIONERS. 

1.  BoADS  AND  Highways — Jubisdiction  of  County  Commissionebb. — "Where 

the  board  of  county  commissioners  closed  a  public  road  upon  a  petition 
signed  by  only  fourteen  persons,  the  petition  being  silent  as  to  the 
number  of  legal  voters  in  the  county,  and  the  statute  requiring  the 
signature  of  twenty -four  freeholders  in  counties  containing  one  hun- 
dred or  more  legal  voters:  Heldj  that  the  action  of  the  board  was  in  ex- 
cess of  its  powers,  and  completely  null  and  void.  State  ex  rel.  Twaddle 
V.  Commissioners  of  Washoe  County,  17. 

2,  Jubisdiction  op  Commissioneb  must  be  Apfibmatively  Shown. — "When- 

ever the  jurisdiction  of  the  board  of  county  commissioners  depends  upon 
certain  facts  to  be  ascertained  and  determined  by  it,  its  record  should 
show  that  it  acted  upon  the  evidence  presented  and  adjudged  the  facts- 
to  be  sufficient.    Johnson  v.  Eureka  County,  28. 

See  BoABD  op  Equalization. 
COUNTY  RECORDER. 

GOTTNTY  ReCOBDEBS  ABE  AUTHOBIZED  TO  AdMINISTEB    OaTHS  TO  MECHANIC'S 

Lien.     (See  Mechanic's  Lien.)    99. 

CREDITORS. 

"When  Cbeditobs  can  Depeat  a  Fbaudulent  Conveyance.    (See  Fraudu- 
lent Conveyance,  2. )     38. 

Agbeement  to  Extend  Time  fob  Payment  op  Notes.     (See  Agreement, 
1.)     355. 

CRIMINAL  LAW. 

1.  "When  Judgment  should  be  Appibmed  in  a   Cbiminal  Case. — When 

the  defendant  in  a  criminal  case  fails  to  put  in  an  appearance  in  the  ap- 
pellate court,  the  judgment  of  conviction  will  be  affirmed  upon  motion. 
1  Comp.  L.  2109;  State  v.  Chin  Wah,  118. 

2.  Cbiminal  Law — Ebbobs  must  be  Set  pobth  in  Bill  op  Exceptions. — 

Facts  tendiug  to  show  that  the  court  erred  in  the  admission  of  testimony 
upon  the  trial  of  a  criminal  case  must  be  included  in  a  bill  of  exceptions, 
otherwise  they  cannot  be  considered  on  appeal.    Stale  v.  Johnson,  121, 

3.  Testimony  op  Dependant — Comments  of  Counsel. — If  the  defendant  in 

a  criminal  case  voluntarily  testifies  in  his  own  behalf,  the  same  rights 
exist  in  favor  of  the  district  attorney  to  comment  upon  his  testimony, 
or  his  refusal  to  answer  any  proper  question,  or  to  draw  all  proper  in- 
ference from  his  failure  to  testify  upon  any  material  matter  within  his 
knowledge,  as  with  other  witnesses.    State  v.  Harrington,  125. 
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4.  Opinions  jOF  Witnesses,  when  not  Admissible. — A  witness  for  defendant 

haying  testified  that ^ just  preceding  the  shooting  deceased  had  hold  of 
the  defendant;  that  defendant  was  trying  to  free  himself,  and  having 
described  the  action  of  the  parties,  was  asked:  *'  What  did  he  (deceased) 
appear  to  be  doing  with  his  hand  or  arm  ?'*  the  court  refused  to  allow 
the  question:  Held,  not  to  be  erroneous,  inasmuch  as  the  witness  had 
already  stated  all  he  saw  or  knew,  and  that  the  question  called  for  an 
opinion,  not  the  statement  of  any  fact.     Id. 

5.  Testimony  op  Defendant's  Belief  at  Time  of  Homicide  Admissible.— 

A  defendant  charged  with  murder  is  entitled,  in  giving  his  testimony, 
to  state  to  the  jury  whether  at  the  moment  of  the  discharge  of  his  pistol 
at  the  deceased,  he  did,  or  did  not,  really  believe  that  he  was  in  danger 
of  losing  his  life,  or  of  receiving  great  bodily  harm,  for  the  purpose  of 
showing  the  condition  of  his  mind  at  the  time,  and  for  the  purpose  of 
establishing  one  of  the  necessary  conditions  of  justification.  It  being 
left  to  the  jury  to  weigh  and  consider  the  question  whether  such  testi- 
mony is  true  or  false .    Id. 

6.  Insufficiency  op  Evidence.— A  verdict  in  a  criminal  case  will  not  be  re- 

versed where  there  is  any  evidence  to  support  it.  State  v.  Croz\er^  300. 

7.  BuBGLAEY — Relevancy  of  Testimony. — To  make  testimony  relevant  it  is 

not  necessary  that  it  should  be  essential;  although  cumulative  andsn- 
perogatory  it  may  be  received.     State  v.  Cowell^  337. 

8.  Idem — Peevious  Agbeement  to  Commit  Bobbeby. — Defendants  were 

jointly  indicted  for  the  crime  of  burglary  in  entering  the  dwelling-house 
of  one  Alderson  with  intent  to  steal.  Upon  the  trial  one  of  the  defend- 
ants, on  behalf  of  the  state,  was  allowed  to  testify  that  a  few  days  before 
the  commission  of  the  burglary,  he  and  the  other  defendants  agreed  io 
commit  a  robbery  on  the  person  of  said  Alderson;  that  they  did  not  rob 
him  because  the  witness  said  he  had  nothing  to  be  robbed  of;  that  the 
other  defendants  were  watching  Alderson  on  the  street  for  that  purpose: 
Hddi  admissible  and  relevant,  as  it  tended  to  prove  the  intent  of  defend- 
ants at  the  time  of  the  entry  into  the  dwelling-house.    Id. 

9.  Cbiminal  Law — Tbansobipt  on  Appeal. — The  supreme  court,  in  the 

examination  of  the  transcript  on  appeal  in  a  criminal  case,  cannot  look 
at  anything  contained  therein  that  is  outside  of  the  record  provided  for 
by  statute.     State  v.  Ah  Mook,  369. 

10.  Duty  op  Cleek  in  Peepabino  Recobd. — The  papers  that  constitute  the 

record  or  judgment  roll  in  a  criminal  case,  are  specified  in  voluiDe  1, 
compiled  laws,  2075,  and  it  is  the  duty  of  the  clerk  to  fasten  them  to- 
gether and  file  them  within  five  days  after  the  entry  of  a  judgment  of 
conviction.    Id. 

11.  Evidence  in  Cbiminal  Case,  when  Paet  of  the  Recobd  on  Appbal.— 

The  only  method  of  making  the  evidence  in  a  criminal  case  a  part  of  the 
record  on  appeal  is  to  embody  it  in  a  bill  of  exceptions.  State  v.  }Rlis, 
403. 

12.  Idem — Bill  of  Exceptions. — The  bill  of  exceptions,  properly  settled  and 

signed  by  the  judge,  together  with  the  rest  of  the  record  as  provided  for 
in  section  450  of  the  criminal  practice  act,  is  all  that  the  supreme  court 
will  notice  in  the  examination  of  a  criminal  case  on  appeal.     Id. 

13.  Idem— JuBisDicTiON  Limited  to  Questions  of  Law. — The  jurisdiction 

of  the  supreme  court  in  a  criminal  case  is  limited  to  questions  of  la^ 
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alone.  No  judgment  of  conviction  wiU  ever  be  reversed  npon  the  ground 
that  the  verdict  is  contrai'y  to  the  evidence,  if  there  is  any  evidence  to 
support  it.  Id. 
14.  Separation  of  Juky — Doty  of  Offioeb. — An  officer  in  charge  of  a  jury 
in  a  criminal  case  ought  not  to  permit  strangers  to  have  access  to  a  juror 
out  of  his  sight  and  hearing,  and  thus  afford  an  opportunity,  however 
slight,  for  tampering  with,  or  prejudicing  the  juror.  State  v.  IlarriSf  414, 

Testimony  of  Deceased  Witness,  when  Admissible.     (See  Evidence,  4.) 
121. 

Unconstitutional  JuBY  Law.     (See  Evidence,  5.)     121. 

HosTTLE  Demonstrations  and  Overt  Acts.    (See  Instructions,  7,  8,  9.)    125. 

Instructions  Assuming  Facts  without  Alluding  to  the  Evidence.     (See 
Instructions,  10.)     125. 

Sufficiency  of  Indictment  fob  Murder  in  the  First  Degree.     (See  In- 
dictment, 1.)     140. 

Insanity  and  Intoxication.     (See  Insanity,  1.)     140. 

Homicide  not  Justified  by  Provocation.     (See  Homicide,  1.)     300. 

Intent  to  Commit  Burglary.     (See  Burglary,  1.)     337. 

Charge  of  the  Court  must  be  Embodied  in  a  Bill  of  Exceptions.     (See 
Bill  of  Exceptions,  1.)     369. 

Duty  of  Clerk  in  Prepauinq  Record.    (See  Bill  of  Exceptions,  2.)     369. 

Instructions  Relating  to  Murder.     (See  Homicide,  3,  4,  5.)     369. 

Instructions  upon  the  same  Point  how  Considebed.  (See  Instructions,  11.) 
369. 

Insufficiency  of  Evidence  to  Constitute  the  Cbime  of  Bubglaby.     (See 
Burglary,  2,  3.)     401. 

Intent  Necessaby  to  Constitute  Laeceny.     (See  Burglary,  3.)    401. 

Form  of  Indictment  in  Charging  Murder.     (See  Indictment,  2,  3.)    414. 

Objections  to  Indictment  when  no  Ground  of  Demurrer.     (See  Indict- 
ment, 4,  5.)    414. 

Separation  of  Jury.     (See  Jury,  5.)    414. 

"When  New  Trial  will  not  be  Granted  on  Account  of  Separation  of  Juby. 
(See  New  Trial,  2.)     414. 

Instbuotions  Relating  to  Mubder.     (See  Homicide,  6.)    414. 

CROSS-EXAMINATION. 
See  Witness. 

CRIMINAL  PRACTICE  ACT. 

Sections  226-9.    Indorsement  on  Indictment,  419. 

Sections  234-5,  24:3-4.     Sufficiency  of  Indictment,  418. 

Sections  275-286.  When  objections  must  be  made  to  Indictment,  419-20. 

Section    335.     Not  repealed. 

Sections  424-450.    Bill  of  Exceptions,  405. 

See  Statutes,  "Compiled  Laws  Cited," 
Vol.  XII.— 32 
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ceimes  and  punishment  act. 

Sections  25-6.    Justifiable  Homicide,  136. 

DAMAGES. 

1,  Damages — When  Evidenob  of  Admissible. — Damages  which  necessarily 

result  from  a  wrongful  act,  may  be  shown  and  recovered  under  the  gen- 
eral allegation  of  damages ;  but  damages  which  are  the  natural  but  not 
the  necessary  consequences  of  the  act  complained  of  must  be  partic- 
ularly specified,  or  evidence  of  them  will  not  be  permitted  at  the  trial 
Buckley  v.  Buckley y  423. 

2.  Measube  of  Damages  in  Replevin. — The  facts  of   this  case  and  the 

proper  measure  of  ascertaining  and  computing  damages  discussed  at 
length  in  the  opinion.    Id. 

DEED. 

1.  Legal  Title — Deed  op  Land  to  T.  B.  &  Bro. — ^A  conveyance  of  land 
to  Thomas  Barnett  &  Bro.  vests  the  legal  title  in  Thomas  Barnett  alone, 
and  a  conveyance  from  him  will  give  to  his  grantees  a  good  and  valid 
title.    Barnett  v.  Lachman,  361. 

DEFAULT. 

JUBISDICTION  OF  OoUBT  AFTEB  EXFIBATION  OF  TeBM  TO  SET  ASIDE  DEFAULT. 

(See  Jurisdiction,  1.)  118. 

DEMURREIL 

ConNTEB-CLAiMS  OF  CoPABTNEBSHip  AocouNTs,  WHEN  ALLOWED.  (See  Plead- 
ings, 2,  3.)  225. 

Objections  to  Indictment,  when  no  Gbound  of  Demubbeb.  (See  Indict- 
ment, 4,  5.)  414. 

DISCRETION. 
Allowance  of  Costs.     (See  Partnership,  4.)     31. 
Questions  asked  Witness  to  Refbesh  his  Memoby.   (See  Evidence,  1.)  83. 

Amendment  of  Pleadings  when  within  the  Discbetion  of  the  Coubt. 
(See  Pleadings,  1.)     195. 

DISTRICT  ATTORNEY. 
1.  Distbiot  Attobney  authobized  to  Appoint  Deputy. — The  district  attor- 
neys of  the  several  counties  in  this  state  have  authority  to  appoint  dep- 
uties.   State  V.  Harris,  414. 

DRUMMER  act: 
Held  Constitutional.     'See  Constitution,  1.)    263. 

DRUNKENNESS. 
iNSAimT  AND  Intoxication.     (See  Insanity,  1.)     140. 

EASEMENT. 
1,  Easement  in  Land. — An  easement  in  land  can  only  be  acquired  by  the 
consent  or  acquiescence  of  the  owner.     Thorn  v.  Sweeney,  251. 
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EJECTMENT. 

1,  Ejectment. — If  a  party  is  in  possession  of  land  tinder  a  parol  contract 
that  is  not  valid,  either  in  law  or  equity,  or  if  a  party,  after  being  ad- 
mitted into  possession  under  a  valid  contract  to  purchase,  refuses  to 
comply  "with  his  agreement,  he  is  a  mere  trespasser,  and  liable  to  be 
removed  by  ejectment,  at  the  will  of  the  owner  of  the  legal  title.  Evans 
V.  Leey  393. 

EMINENT  DOMAIN. 

1.  KiGHT  OF  Eminent  Domain — Public  Use.— It  is  within  the  power  of 
the  legislature  to  pass  an  act  for  the  condemnation  of  land  for  the  pur- 
pose of  bringing  water  into  cities  and  towns.  Such  a  taking  would  be 
for  a  public  use  within  the  meaning  of  that  term  as  used  in  the  constitu- 
tion.    Thorn  v.  Sweeney,  251. 

EQUITY. 

1.  Equity,  when  not  the  Pboper  Eemedy. — A.  suit  in  equity  to  enjoin 

the  assignment  of  an  undertaking  on  attachment,  or  the  commencement 
of  an  action  thereon,  upon  the  ground  that  said  undertaking  is  void 
ah  iniiiOf  will  not  be  maintained,  as  the  parties,  in  the  event  of  a  suit 
npon  the  undertaking,  would  have  a  complete  remedy  at  law.  Elder  v. 
Shaw,  78. 

2.  Justices*  Couets  have    no    Jurisdiction   of    Equitable   Defensks.  — 

Under  the  constitution  and  statutes  of  this  state,  an  equitable  defense 
to  an  action  cannot  be  plead  in  a  justice's  court.     Duffy  v.  Moran,  94. 

3.  Equitable  Issu,K8,  how  Tried. — ^Where  there  are  legal  and  equitable  is- 

sues raised  by  the  pleadings,  the  equitable  issues  can  be  tried  with  or 
without  the  aid  of  a  jury.     Treadway  v.  Wilder,  108. 

Equity  Case  before  a  Jury — When  Motion  foe  a  New  Trial  must  be 
Made.     (See  New  Trial,  1.)     94. 

Insolvency  of  Plaintiff — Whkn  Sufficient  to  Invoke  the  Equitable 
Power  of  the  Court.     (See  Pleadings,  3.)     225. 

Parol  License.     (See  Statute  of  Frauds,  2.)     280. 

Beal  Estate — When  Partnership  Property.  (See  Partnership,  8,  9.) 
286. 

Purchaser  of  Equitable  Interest  in  Lands  not  Entitled  to  Notice.  (See 
Trusts,  9.)    446. 

EREOR. 

Error  MUST  be  Affirmatively  Shown. — If  appellant  presents  no  argument 
or  authorities  in  support  of  an  alleged   error  in  the  court  below,  this 
court  will  not  consider  the  assignment,  unless  the  error  is  so  unmis 
takable  that  it  reveals  itself  by  a  casual  inspection  of  the  record.     Alli- 
son V.  Sagan,  38. 

Assignment  op  Errors  upon  the  Ground  of  Insufficiency  of  !Evidence. 
(See  Statement,  1.)     78. 

Answer  OF  Witness — When  Prejudicial.     (See  Evidence,  2.)     83. 

Errors  in  Criminal  Cases  must  be  Set  Fobth  in  Bill  op  Exckptions.  (See 
Criminal  Law,  2.)     121. 
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EVIDENCE. 

1.  Questions  Asked  Witness  to  Refkesh  his  Memokt  —  Discretion  op 

CouBT. — In  a  suit  upon  a  lost  note,  after  defendant  had  introduced  evi- 
dence to  show  that  plaintiff  in  making  inquiries  of  his  friends  for  the 
lost  papers  never  mentioned  the  note,  plaintiff's  counsel  in  rebuttal  was 
allowed  to  ask  this  question:  *' In  order  to  call  your  attention  to  the 
fact  whether  or  not  he  (plaintiff)  mentioned  the  loss  of  the  note,  I  now 
ask  3'ou  what  reply  you  made  to  him  ?  Held,  that  the  court  did  not  abuse 
its  discretion  in  allowing  the  question  for  the  purpose  offered.  Thund&r 
V.  BrowTiy  83. 

2.  Idem — Answer  of  "Witness — When  Prejudicial. — The  witness  answered: 

**  I  remember  what  I  said:  If  j'ou  have  lost  those  papers  Brown  will 
never  i^ay  you:"  Ileldy  inadmissible  as  evidence,  for  the  reason  that  it 
was  a  direct  attack  upon  the  character  of  the  defendant,  when  his  char- 
acter for  honesty  had  not  been  put  in  issue.     Id, 

3.  Idem — When  an  answer  is  given  prejudicial  to  a  party  that  is  not  respon- 

sive to  the  question  asked,  he  must  move  the  court  to  strike  it  out,  or  he 
'       cannot  in  the  appellate  court  complain  of  the  answer  given  by  the  wit- 
ness.    Id. 

4.  Deceased  Witness — Testimony  of,  when  Admissible. — The  testimony  of 

a  deceased  witness  given  under  oath  in  a  proceeding  authorized  by  law, 
where  the  opposing  party  had  the  opportunity  of  a  cross-examination  is 
admissible  as  evidence  against  such  party  in  any  subsequent  trial  of  the 
case.     State  v.  Johnson,  121. 

5.  Idem — Unconstitutional  Jury  Law. — The   court  in  impaneling  a  jury 

upon  the  former  trial  of  defendant,  when  the  deceased  witness  testified, 
conducted  the  proceedings  under  the  provisions  of  the  jury  law  of  1875, 
which  has  since  been  declared  unconstitutional :  Held,  that  the  fact  that 
the  court  erred  in  impaneling  a  jury  was  not  sufficient  ground  to  justify 
the  exclusion  of  the  testimony  of  the  witness.    Id, 

6 .  Befreshino  Memory  op  a  Witness. — Where  a  witness  testifies  that  he  has 

no  way  of  fixing  dates  except  by  referring  to  a  book  of  original  entries 
made  by  himself,  and  further  testifies  that  the  entries  were  made  at  the 
time  of  the  occurrence,  and  that  the  dates  were  correct:  Held,  that  he 
should  be  allowed  to  examine  the  book  for  the  purpose  of  refreshing  his 
memory,  and  should  be  allowed  to  testify  to  the  dates.  Such  testimony 
is  not  hearsay.     McGausland  v.  Ralston,  196. 

7.  Parol  Evidence,   when   Admissible. — Parol  evidence  is  admissible  io 

show  an  agreement  between  the  parties  that  the  note  executed  by  de- 
fendant to  plaintiff  might,  upon  the  consideration  of  the  formation  of  a 
copartnership,  be  paid  by  crediting  defendant  with  the  amount  of  the 
note  in  the  partnership  accounts.  This  would  not  be  a  variation  of  the 
written  agreement,  but  a  satisfaction  of  it.     Foulks  v.  Rhodes,  225. 

8.  Books  of  Account,  when  Admissible  in  Evidence. — An  account  book 

kept. by  deceased,  and  shown  to  be  principally  in  his  handwriting,  the 
entries  being  made  at  or  about  the  time  the  transactions  to  which  they 
referred  occured,  and  beiug  the  book  by  which  the  deceased  settled 
with  persons  with  whom  he  had  business:  Held,  admissible  in  evidence. 
Buckley  v.  Buckley,  4.3. 

9.  Idem.— If  any  particular  entry  in  a  book  is  inadmissible  in  evidence,  the 
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party  opposing  its  introduction  must  make  a  specific  objection  thereto,  or 
move  to  strike  it  out  before  he  can  complain  of  the  action  of  the  court 
in  admitting  the  book  as  evidence.     Id, 

10.  Close  of  Plaintiff's  Case — Examination  of  otheb  Witnesses. — ^Plaintiff 
having  closed  his  case,  and  defendant's  counsel  having  been  ordered  by 
the  court  to  proceed  with  the  examination  of  their  witnesses,  with  the  un- 
derstanding that  plaintiff  should  only  have  the  privilege  of  calling  one 
absent  witness  whenever  he  appeared:  Held,  that  the  court  did  not  err 
in  refusing  to  allow  plaintifif  thereafter  to  call  and  examine  other  wit- 
nesses generally  in  the  case.    Id. 

11.  Conflict  of  Evidence — New  Trial. — The  judgment  in  a  civil  case  will 
not  be  disturbed  where  there  is  a  substantiiil  confjct  in  tbe  evidence, 
upon  the  ground  that  the  verdict  is  against  the  evidence.     Id. 

Insufficiency  OF  Evidence.  (See  Statement,  1.)  78.  (See  Criminal  Law, 
6.)     300. 

Assessor's  Statement,  when  to  be  Taken  as  Evidence  of  Valuation. 
(See  Assessor,  1.)     89. 

Testimony  of  Defendant  in  a  Criminal  Case.  (See  Criminal  Law,  3.) 
125. 

Opinion  of  Witnesses,  when  Not  Admissible.  (See  Criminal  Law,  4.) 
125. 

Testimony  of  Defendant's  Belief  at  Time  of  Homicide  Admissible. 
(See  Criminal  Law,  5.)     12G. 

Expression  of  Opinion  or  Fact.  (See  Fraudulent  Eepresentations,  3.) 
151. 

Belevancy  op  Testimony  in  Burglary.     (See  Criminal  Law,  7,  8.)     327. 

Insufficiency  of  Evidence  to  Constitute  the  Crime  of  Burglary.  (See 
Burglary,  3,  4.)     401. 

Evidence  in  Criminal  Case,  when  Part  of  the  Becord  on  Appeal. 
(See  Criminal  Law,  11,  12.)     403. 

When  Evidence  of  Damages  is  Admissible.     (See  Damages,  1,)     423. 
When  Trust  may  be  Proved  by  Parol.     (See  Trust,  3.)     446. 
Conflict  of  Evidence.     (See  Findings,  2.)     446. 

EXECUTION. 

1.  Proceedings  Supplementary  to  Execution — Statutes  Construed.— In 

proceedings  supplementary  to  execution  the  judgment  creditor  can,  in  a 
summr»ry  manner,  compel  the  disclosure  of  any  property  belonging  to 
the  judgment  debtor  in  the  hands,  or  under  the  control  of  any  other  per- 
son, and  of  any  indebtedness  due  to  the  judgment  debtor.  Hagerman  v. 
Tong  Lee,  332. 

2.  Idem. — The  judge  or  referee  can  only  order  property  to  be  applied  to  the 

satisfaction  of  the  judgment  when  the  debtor's  title  thereto  is  clear  and 
undisputed.     Id. 

3.  Idem. — If  there  is  any  dispute  as  to  the  ownership  of  the  property,  or  if 

the  person  jDroceeded  against  in  good  faith  denies  the  debt,  neither  the 
judge  or  referee  has  any  power  or  authority  to  decide  the  disputed  ques- 
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tiou  and  order  the  property  to  be  delivered,  or  money  adjudged  to  be 
due  to  be  paid  over,  in  satisfaction  of  the  judgment.  Id. 
4.  Idem. — If  the  debt  is  denied,  the  onlj'  course  for  the  plaintiff  to  pnrsue  is 
to  apply  for  an  order  forbidding  any  transfer  or  other  disposition  of  the 
debt,  and  for  an  order  authorizing  the  commencement  of  an  action  in 
the  proper  court  for  the  recovery  of  the  debt  as  provided  in  section  246 
of  the  civil  practice  act.     Id. 

FINDINGS. 

1.  Findings  op  Court — When  should 'be  made  Specjipic. — In  the  settle- 

ment of  partnership  accounts,  the  referee,  in  a  general  finding,  allowed 
appellant  a  certain  sum  of  money  without  giving  a  statement  of  the  par- 
ticular accounts  allowed:  Ileldy  that  appellant,  if  he  desired  to  have  the 
account  reviewed,  should  have  asked  for  a  specific  finding  containing  an 
itemized  statement  of  the  accounts  allowed,  and  also  a  statement  of  the 
particular  accounts  disallowed  by  the  referee.     Young  v.  C/ufe,  31. 

2.  Conflict  op  Evidence — Findings. — The  findings  of  the  court  will  not  be 

disturbed  where  the  evidence  is  conflicting.     BoskowUz  v.  Davis,  446. 

FINAL  JUDGMENT. 
Sefabate  Appeal  peom  Judgment.     (See  Appeal,  2.)     20. 

FRAUD. 

See  Feaudulent  Conveyances. 
See  Fraudulent  Kepbesentations. 
See  Statute  op  Frauds. 
Illeqal  Conteacts,     (See  Contracts,  1.)     195. 
Payment  on  Notes,  how  Credited.     (See  Payments,  1.)     195. 

•FRAUDULENT  CONVEYANCE. 

1.  Fraudulent  Grantor  cannot  Offer  Evidence  to  Show  that  Convey- 

ance "WAS  Fraudulent. — December  12,  1870,  appellant  conveyed  certain 
real  estate  to  K.  January  3,  1871,  K.  conveyed  the  same  property  to  Y. 
September  4,  1871,  Y.  conveyed  it  to  appellant.  April  15,  1871,  re- 
spondent recovered  judgment  against  K.,  had  the  property  sold,  and 
became  the  purchaser  at  an  execution  sale,  and  thereafter  commenced 
this  suit  to  recover  the  property.  Upon  the  trial  appellant  offered  to 
prove  that  her  deed  of  December  12,  1870,  was  made  for  the  purpose  of 
placing  the  jDroperty  where  her  creditors  could  not  reach  it,  so  as  io 
enable  her  to  get  money  from  New  York  to  pay  her  liabilities;  that  K. 
agreed  to  reconvey  the  property  upon  demand;  that  the  conveyances 
from  K.  to  Y.  and  from  Y.  to  her  were  made  in  furtherance  of  this  agree- 
ment, she  having  in  the  meantime  paid  her  liabilities.  The  court  re- 
fused to  allow  this  testimony :  1/eZd,  that  this  action  of  the  court  was 
correct;  that  it  was  not  an  offer  to  prove  a  trust,  but  was  an  offer  to 
prove  that  K.  was  a  fraudulent  grantee  as  against  the  creditors  of  appel- 
lant.   Allison  y.  Hagan^^S. 

2.  Idem — Eights  op  Creditors. — Appellant's  creditors  could  have  defeated 
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the  conveyance  upon  the  ground  of  want  of  consideration,  or  on  the 
ground  of  fraud,  but  neither  K.  nor  appellant  could  do  so  as  against 
K.  's  creditors.  Subsequent  to  that  conveyance  the  property  was  subject 
to  the  claims  of  E.'s  creditors,  and  K.  could  have  sold  it  and  given  it  as 
good  title  to  it  as  any  other  property  owned  by  him.    id. 

3.  Idem. — As  between  the  parties  to  a  fraudulent  conveyance  or  between  a 

fraudulent  grantee  and  his  creditors,  courts  will  not  permit  either  the 
fraudulent  grantor  or  grantee  to  be  heard  in  avoidance  of  the  fraudulent 
act.     Id. 

4.  Idem — Bona  Fide  Pubchaser. — It  is  a  well-settled  rule  in  equity  that  a 

purchaser  with  notice  from  a  bona  fide  purchaser  for  a  valuable  consid- 
eration, who  bought  without  notice,  may  protect  himself  under  the  first 
purchaser.  The  only  exception  to  this  rule  of  law  is  where  the  estate 
becomes  revested  in  the  original  party  to  the  fraud,  when  the  original 
equity  will  re-attach  to  it  in  his  hands.     Id. 

Effect  op  Conveyances  to  Defbaud  Creditobs.     (See  Instructions,  3,  4.) 
39. 

IiiiiEOAii  Contbaots.     (See  Contracts,  1.)     195. 

FRAUDULENT  REPRESENTATIONS. 

1.  Fraudulent  Repbesentations — Admissions  in  Answeb. — In  an  action  to 

recover  damages  for  alleged  false  and  fraudulent  representations  in  the 
sale  of  land,  the  plaintiff,  among  other  things,  alleged  that  defendant 
represented  that  all  the  waters  of  Thomas  creek  '  *  belonged  to  him,  to 
use  and  appropriate  as  his  own,"  upon  the  Geller  ranch;  that  said  repre- 
sentations were  false,  and  were  made  to  deceive  plaintiff,  and  to  induce 
him  to  purchase  said  ranch.  The  defendant,  in  his  answer,  denied  that 
he  had  ever  made  any  such  representations,  and  among  other  things, 
alleged  that  no  water,  water  rights,  or  privileges  of  any  kind  were  men- 
tioned in  his  deed  to  plaintiff,  **nor  were  they  appurtenances  of  said 
ranch  or  land:"  Held^  that  the  plaintiff,  under  the  pleadings,  was  not 
required  to  offer  any  proof  that  the  waters  of  Thomas  creek  did  not  be- 
long to,  or  were  not  appurtenant  to,  the  Geller  ranch,  and  that  the  de- 
fendant was  estopped,  by  the  averments  and  admissions  in  his  answer, 
from  relying  upon  any  such  defense.     Banta  v.  Savage,  151. 

2.  Repbesentations,    whkn   Fraudulent. — No    representations,   however 

false,  amount  to  a  fraud  in  law,  unless  it  be  of  a  fact,  which  fact  is  ma- 
terial to  the  contract  or  transaction.     Id, 

3.  Idem — Expressions  of  Opinion  or   Fact. — The  mere  expression  of  an 

opinion  which  does  not  involve  the  assertion  of  a  fact,  although  the 
opinion  be  incorrect,  will  not  make  the  person  expressing  it  liable  in  an 
action  for  false  and  fraudulent  representations.     Id, 

4.  Idem — Province  of  a  Jury. — It  was  the  province  of  a  jury,  under  the 

facts  and  circumstances  of  this  case,  to  decide  whether  the  representa- 
tions, as  made  by  defendant,  were  intended  as  the  statement  of  a  fact 
and  whether  they  were  so  received  and  acted  upon  by  defendant,  or 
were  mere  expressions  of  opinion.    Id. 

HABEAS  CORPUS. 

1.  Habeas  Corpus — Sufficiency  of  Pf:TinoN. — A  petition  for  habeas  corpus 
which  fails  to  state  any  facts  from  which  it  can  be  inferred  that  peti- 
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tioner's  imprisonment  is  illegal,  is  insufficient  to  authorize  the  issuance 
of  the  writ.     Ex  parte  Allen,  87. 

2.  Idem — Section  368  Compiled  Laws  Construed. — The  provisions  of  the 

statute  that  the  writ  should  issue  '*  where  a  party  has  been  committed 
on  a  criminal  charge  without  reasonable  or  probable  cause,'*  only  ap- 
plies to  cases  where  the  evidence  given  upon  the  examination  is  insuffi- 
cient to  warrant  the  committing  magistrate  in  holding  the  prisoner  to 
answer.     Id. 

3.  Idem. — Petitioner  cannot  claim  the  issuance  of  a  writ  of  habeas  corpus  for 

the  sole  purpose  of  impeaching  the  witnesses  who  testified  against  him 
at  his  examination.     Id. 
JuBiSDiCTioN  IN  CoNTEMPT  Cases.     (See  Contempt,  2,  3.)     159. 

HIGHWAY. 

See  EoADS. 

HOMESTEAD. 

1.  Homestead  Built  with  Partnership  Funds, — A  decree  ordering  the 
sale  of  property  claimed  of  one  of  the  partners  as  a  homestead,  will 
not  be  set  aside  where  the  evidence  shows  that  the  partnership  is  in- 
solvent; that  the  partner  claiming  the  homestead  is  largely  indebted  to 
it;  that  partnership  funds  were  used  to  a  considerable  extent  in  building 
the  house  claimed  as  a  homestead ;  and  there  is  some  evidence  that 
the  land  was  purchased  and  improvements  made  with  money  derived 
from  that  source  alone.     Rhodes  v.  Williams,  21. 

Separate  Appeal  from  Judgment.     (See  Appeal,  1.)    20. 

When  Wife  is  a  Necessary  Party.     (See  Partnership,  1.)     20. 

HOMICIDE. 

1.  Homicide  not  Justified  by  Provocation. — The  court  instructed  the  jury 

that:  "  No  provocation  can  justify  or  excuse  homicide;  but  may  reduce 
the  offense  to  manslaughter.  Words  or  actions,  or  gestures,  however 
grievous  or  provoking,  unaccompanied  by  an  assault,  will  not  justify  or 
excuse  murder;  and  when  a  deadly  weapon  is  used,  the  provocation  must 
be  great  to  make  the  crime  less  than  murder:"  Held,  not  erroneous. 
{Staie  V.  Raymond,  11  Nev.  98.  affirmed.)     State  v.  Crozier,  300. 

2.  Sufficiency  op  Indictment   for    Murder. — The  decision  in  State  v, 

Thompson,  ante,  to  the  effect  that  an  indictment  for  murder  drawn  in  the 
approved  form  of  the  common  law  is  sufficient  to  sustain  a  verdict  for 
murder  in  the  first  degree,  without  the  use  of  the  words  deliberately  and 
premeditatedly,  affirmed.     Id. 

3.  Homicide — Instructions  relating  to  Murder. — The  court,  at  the  re- 

quest of  the  prosecution,  instructed  the  juiy  "  that  the  true  difference 
between  simple  murder  (or  murder  of  the  second  degree)  and  murder 
of  the  first  degree,  under  our  statute,  does  not  consist  in  the  length  of 
time  the  assailant  must  have  deliberated,  but  whether  he  had  at  or  before 
striking  the  fatal  blow,  or  firing  the  fatal  shot,  formed  the  design  to  slay 
the  deceased.  If  such  design  was  formed,  however  recently,  it  will  be 
murder  of  the  first  degree:'*  Held,  that  when  it  read  in  connection  with 
the  other  instructions  it  could  not  have  prejudiced  the  defendant.  State 
V.  Ah  Mook,  369. 
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4.  Idem. — The  court,  at  the  request  of  the  prosecution,  also  instructed  the 

jury  "that  the  i^remeditation  or  intent  to  kill  need  not  be  for  a  day,  an 
hour,  or  even  a  minute,  for  if  the  jury  believe  from  the  evidence  there 
was  a  design,  a  determination  to  kill,  distinctly  formed  in  the  mind  at 
any  moment  before  or  at  the  time  the  pistol  was  fired,  it  was  a  willful, 
deliberate  and  premeditated  killing,  and  therefore  murder  in  the  first 
degree:"  Held,  ambiguous  bat  not  necessarily  erroneous,  and  that  when 
read  in  connection  with  a  proper  construction  defining  manslaughter,  it 
could  not  have  prejudiced  the  defendant.  (Hawley,  C.  J.,  dissenting.) 
Id. 

5.  Idem— Meaning  of  Delibebation. — The  words  *'a  design,  a  determina- 

tion to  kill,  distinctly  formed  in  the  mind,"  in  their  natural  sense  imply 
deliberation.     (HAWiiEi:,  C.  J.,  dissenting.)     Id. 

6.  Instkuctions  belating  to  Mukder.— The  instructions  given  in  this  case 

i;elative  to  the  distinction  between  murder  in  the  first  and  murder  in  the 
second  degree,  criticized  and  held  not  to  be  erroneous  in  any  sense  that 
could  have  prejudiced  the  defendant.     State  v.  Harris^  414. 

Hostile  Demonstrations  and  Overt  Acts.     (See  Instructions,  7,  8,  9.)  125. 

Testimony  of  Defendant's  Belief  at  Time  of  Homicide,  Admissiblb.    (See 
Criminal  Law,  5.)  126. 

Sufficiency  of  Indictment  for  Murder  in  the  First  Degree.     (See  In- 
dictment, 1.)  140. 

Instructions  on  Same  Point,  how  Considered.    (See  Instructions,  11.)  369. 

Fobm  of  Indictment  fob  Charging  Murder.     (See  Indictment,  2,  3.)  414, 

INDICTMENT. 

1.  Indictment — Murder    in  the    First    Degree — Willful,    Deliberate 

AND  Premeditated. — In  order  to  sustain  a  conviction  of  murder  in  the 
first  degree,  it  is  not  essential  that  the  indictment  should  state  the 
words  "willfully,  deliberately  and  premeditately."  in  addition  to  the 
words  **  unlawfully  and  with  malice  aforethought."  State  v.  Thompson^ 
110;  State  Y.  Crozler,  300. 

2.  Indictment  —  Form  of,  in  Charging  Mubder. — An  indictment  which 

specifically  accuses  the  defendant  *'of  the  crime  of  murder"  instead  of 
using  the  general  words  "of  a  felony"  is  unobjectionaable.  State  v. 
Harris,  414. 

3.  Idkm  -"Contbaby  to  the  Fobm  of  the  Statute." — The  words  "con- 

trary to  the  form  of  the  statute,"  etc.,  are  not  essential  in  an  indictment 
for  murder,  which  is  a  common  law  offense.     Id, 

4.  Objections  to  an  Indictment — When  no  Ground  of  Demurrer. — An  ob- 

jection that  an  indictment  has  not  been  found,  indorsed  or  presented  as 
prescribed  by  law,  is  not  a  ground  of  demurrer,  but  must  be  taken  by 
motion  to  set  aside  the  indictment  before  pleading  to  it.     Id. 

5.  Idem. — An  objection  that  the  indictment  was  not  signed  by  the  district 

attorney  cannot  be  made  by  demurrer,  but  must  be  made  by  motion  ta 
set  aside  the  indictment.     Id. 

Sufficiency  of  Indictment  in  Murder.     (See  Homicide,  2.)    300. 
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INJUNCTION. 

1.  Injunction  in  Actions  op  Trespass. — The  foundation  of  the  jurisdiction 

in  a  court  of  equity  to  issue  an  injunction,  in  aid  of  the  action  of  tres- 
pass, is  the  probability  of  irreparable  injury;  the  inadequacy  of  pecu- 
iiiary  compensation;  or  the  prevention  of  a  multiplicity  of  suits.  Thorn 
V.  Sweeneyj  251. 

2.  Idem — Pleadinqs — Ibrepabablk  Injury. — It  is  not  sufficient  that  the 

complaint  alleges  that  the  injury  would  be  irreparable.  The  plaintiff 
must  affirmatively  state  the  necessary  facts  to  show  the  court  that  the 
injury  will  be  irreparable.     Id. 

3.  Idem. — The  construction  of  a  ditch  across  rocky,  barren  and  uncultivated 

lands  is  not  an  irreparable  injury.     Id. 

4.  Idkm — Remedy  at  Law — Continuing  Trespass. — Where  no  appreciable 
.    injury  will  be  done  by  the  acts  of  defendants,  that  are  threatened  to  be 

continued,  and  the  defendants  are  solvent  and  able  to  respond  in  dam- 
ages, an  injunction  will  not  be  granted,  although  the  title  of  plaintiff  is 
undisputed.  To  justify  the  issuance  of  an  injunction  there  must  be 
cause  to  fear  irreparable  damage  for  which  courts  of  law  furnish  no 
adequate  remedy.     Id, 

Equity,  when  not  the  Proper  Eemedy.    (See  Equity,  1.)     78. 
Easement  in  Land.     (See  Easement,  1.)     251. 

INSANITY. 

Insanity  and  Intoxication. — Instructions  given  by  the  court  to  the  effect 
that  temporary  insanity  produced  by  intoxication  does  not  destroy 
responsibility,  if  the  party,  when  sane  and  responsible,  made  himself 
voluntarily  intoxicated:  Reviewed,  and  held  to  be  correct.  State  v. 
Thompson,  140. 

INSOLVENCY. 

Insolvency  op  Plaintiff  when  Sufpicient  to  Invoke  the  Equitable 
Power  op  the  Court.     (See  Pleadings,  3.)    225. 

Insolvency  op  Copartnership.     (See  Partnership,  7.)     286. 

Agreement  with  Insolvent  Debtors.     (See  Trusts,  1,  2.)     306. 

INSTRUCTIONS. 

1.  When  Instruction  should  be  Rewritten  —Modification  op. — The  court 

modified  an  instruction  by  erasing  the  words,  *'and  the  jury  must  find 
for  the  defendant"  with  one  stroke  of  the  pen,  leaving  them  legible  to 
the  jury:  Held,  that  it  was  the  privilege  of  appellant  to  ask  leave  to  re- 
write the  instruction,  or  obliterate  the  rejected  words,  and  not  having 
done  so,  she  is  not  in  a  position  to  complain  of  the  action  of  the  court, 
the  instruction  being  otherwise  correct.    Allison  v.  Hagan^  39. 

2.  Instructions  must  be  Construed  as  a  Whole. — In  determining  whether 

any  given  instruction  is  erroneous,  the  whole  must  be  taken  together, 
and  considered  as  an  entirety.    Id. 

3.  Idem — Effect  op  Conveyances  made  to  Defraud  <  rkditors. — The  fol- 

lowing instruction:   "If  you  believe,  from  the  evidence,  that  ihe  deed 
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from  K.  to  Y.  was  made  with  the  understanding  that  Y.  was  to  hold  the 
property  until  such  time  as  K.  desired,  aifd  that  th'en  it  should  be  con- 
veyed by  Y.  as  E.  should  direct,  and  that  such  conveyance  was  intended 
to  hinder  and  delay  the  creditors  of  K.,  and  that  the  defendant  knew  of 
such  understanding,  and  she  further  knew  the  fact  before  the  convey- 
ances were  made  to  her  by  Y.  and  K.  on  the  fourth  day  of  September, 
1871,  that  E.  was  indebted  to  plaintiff  at  the  time,  your  verdict  must  be 
in  favor  of  the  plaintiff:"  Held,  correct.  Jd. 
i.  Idem. — The  court  gave  the  following  instruction :  *'If  the  jury  believes, 
from  the  evidence,  that  the  conveyance  made  by  K.  to  Y.  on  the  third 
of  January,  1871,  was  made  for  the  purpose  of  hindering,  delaying  or 
defrauding  the  creditors  of  E.  in  recovering  the  debt  due  by  E.  to 
plaintiff,  and  that  the  defendant  was  aware  that  said  conveyance  was 
made  for  such  purpose  before  the  conveyances  were  made  by  Y.  and  E., 
your  verdict  must  be  for  plaintiff:"  Held,  correct.     Id. 

5.  Instructions — Duty  op  CouNSEii.-^If  counsel  for  appellant  thought  the 

jury  were  not  cognizant  of  the  construction  placed  upon  the  statutes 
by  the  court  in  its  instruction,  the  same  being  correct,  it  was  their  duty 
to  prepare  proper  instructions  upon  the  subject,  and  ask  the  court  to 
give  them.     Id. 

6.  {Section  2306  Compiled  Laws  Construed. — Section  2306  of  the  compiled 

laws  only  requires  the  court  specially  to  instruct  the  jury  that  **  no  in- 
ference of  guilt  is  to  be  drawn  against  him  for  that  cause  "  when  the  de- 
fendant *' declined  to  testify."  It  has  no  application  to  a  case  where 
the  defendant  voluntarily  makes  himself  a  witness  in  his  own  behalf. 
Stale  V.  Harrington,  125. 

7.  Instruction  —  Hostile  DtMONSTRAnoNS  and  Overt   Acts. — Defendant 

asked  the  court  to  instruct  the  jury  that,  "  If  the  deceased  made  threats 
to  the  effect  that  he  intended  to  kill  «  *  «  defendant,  *  »  * 
and  'such  threats  had  been  communicated  to  the  defendant;  and  if  at  the 
time,  and  just  previous  to  the  killing,  the  deceased  made  hostile  demon- 
strations toward  the  defendant,  and  the  demonstrations  *  *  *  were 
such  as  to  justify  the  belief  that  the  deceased  intended  to  carry  out  his 
threats,  then  the  defendant  would  be  justified  in  killing  him,  without 
retreating:  Held,  erroneous  in  this,  that  it  failed  to  state  many  of  the 
necessary  elements  of  justification.     Id. 

8.  Idkm — Modification  of. — The  court  modified  the  instruction  by  insert- 

ing after  "hostile  demonstration  "  the  words,  **  or  overt  act,"  and  added 
to  the  instruction  the  words:  **  But  if  it  does  not  appear  that  the  threats 
were  followed  by  any  overt  act,  the  mere  apprehension  of  danger  is  not 
sufficient  to  justify  homicide,  "and  then  gave  the  instruction  as  modified: 
Held,  not  erroneous.     Id. 

9.  Idem — Meaning  of  "  Overt  Acts." — The  term  "  overt  acts  "  as  used  by 

the  court  meant  any  act  of  the  deceased,  which  manifested  to  the  mind 
of  a  reasonable  person  a  present  intention  on  his  part  to  kill  defendant, 
or  do  him  great  bodJy  harm.     Id. 

10.  Instructions  Assuming  Facts,  without  Alluding  to  the  Evxdenoe. — 

An  instruction  whioh  assumes  that  from  former  threats,  the  deceased,  at 
the  time  of  the  homicide,  had  murderous  intentions,"  and  that  deceased 
had,  previous  to  the  killing,  attempted  to  assault  defendant,  regardless 
of  any  evidence  to  establish  such  facts,  is  clearly  erroneous.    Id, 
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11.  Instructions  on  Same  Point,  how  Construed.  — Where  two  instruc- 
tions are  given  on  the  same  point,  one  clearly  and  unequivocally  correci, 
the  other  ambiguous  and  susceptible  of  two  constructions,  according  to 
one  of  which  it  is  correct,  but  according  to  the  other  of  which  it  is  er- 
roneous, as  it  is  the  duty  of  the  jury  to  read  and  consider  all  the  in- 
structions together  they  will  put  that  construction  upon  the  doubtful  one 
which  makes  it  consistent  with  the  other,  and  reject  that  construction 
which  brings  the  two  in  conflict.     State  y.  Ah  Mook,  369. 

Homicide  NOT  Justified  BY  Provocation.     (See  Homicide,  1.)     300. 

Charge  of  the  f  ourt  must  be  Embodied  in  a  Bill  op  Exceptions.  (See 
Bill  of  Exceptions,  1.)     369. 

Instructions  Relating  to  Murder.     (See  Homicide,  3,  4,  5.)     369. 

^jisanitt  and  Intoxication.     (See  Insanity,  1.)     140. 

ISSUES. 
Issues  op  Fact  must  be  Tried  by  a  Jury.     (See  Jury,  1,  2,  3.)     108. 

JUDGMENT. 

1.  Judgment  in  Bar  must  be  Plead. — Where  it  is  claimed  that  a  former  judg- 

ment is  a  bar,  it  must  be  plead.  State  ex  rel.  Tuaaddle  v.  County  Commis- 
sioners of  WasJioe  County ^  17. 

2.  Certiorari— Judgment  of  District  Court,  when  not  a  Bar. — In  an  ap- 

plication made  to  the  district  court  for  a  writ  of  certiorari,  petitioner 
averred  that  the  petition  to  the  commissioners  to  vacate  the  highway 
"  had  been  signed  by  fourteen  freeholders;"  and  in  his  application  to  this 
court  stated  that  his  petition  was  signed  "  by  no  more  than  fourteen 
freeholders:"  Ileldy  that  this  difference  is  material,  and  that  the  judg- 
ment of  the  district  court  dismissing  the  application  is  no  bar  to  this 
proceeding.     Id. 

Separate  Appeal  op  Wife  from  Judgment  Concerning  Homestead  Prop- 
erty.    (See  Appeal,  1.)     20. 

When  Decree  is  not  Final.     (See  Appeal,  2.)     20. 

Appeal  from  Ordkrs  after  Final  Judgment.     (See  Appeal,  3,  4,  5.)     102. 

When  Judgment  should  be  Affirmed  in  a  Criminal  Case.  (See  Criminal 
Law,  1.)     118. 

Jubisdictign  of  Court  to  Set  Aside  Judgment  after  Expiration  of  Tebm. 
(See  Jurisdiction,  1.)     118. 

Judgment  op  Conviction  in  Contkmpt — When  Final  and  Conclusive.  (See 
Contempt,  4.)     159. 

JURISDICTION. 

Jurisdiction  op  Court  after  Expiration  op  Term. — The  district  court  has 
no  jurisdiction  at  a  subsequent  term  to  set  aside  a  default  or  vacate  a 
decree  or  judgment  rendered  at  a  previous  term  of  court  unless  its  juris- 
diction is  saved  by  some  proper  proceeding  instituted  within  the  Hi"® 
allowed  by  law.     Daniels  v.  Daniels ,  118. 

Jurisdiction  of  County  Commissioners  to  Close  Public  Boads.  (Se» 
County  Commissioners,  1.)  17, 
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Jurisdiction  op  County  Commissionebs  mu«t  bb  AFFiBMATiVEiiX  Shown. 
(See  County  Commissiouers,  2.)  28. 

Jdstiges'  Coubt&have  no  Jubisdiction  of  Equitable  Defenses.    (See  Equity, 
2.)  94. 

Courts  have  no  Jurisdiction  lo  try  Issues  of  Fact  without  consent  of 
Paeties.     (SeeJuiy,  2.)  108. 

Sufficiency  of  Affidavit  in  Contempt  Cases.     (See  Contempt,  1.)  158. 

Inquiby  upon  Cebtiobabi.     (See  Certiorari,  1,  2,  3,  4,  5,  6,  7.)  158. 

Jurisdiction  in  Criminal  Cases  is  limited  to  Questions  of  Law  Alone. 
(See  Criminal  Law,  13.)  403. 

JURY. 

1.  Right  of  Trial  by  Juby. — The  right  of  trial  by  jury  is  a  sacred  constitu- 

tional right  of  which  no  litigant,  in  a  proper  case,  can  be  deprived  with- 
out bis  consent.     Treadway  v.  Wilder^  108. 

2.  Idem — Jurisdiction  of  Coubt. — A  court  has  no  jurisdiction  to  try  an  issue 

of  fact  in  an  action  at  law  unless  a  jury  is  waived  by  consent  of  parties. 
Id. 

3.  Idem — When  a  New  Trial  should  be  Geanted. — If  the  court  refuses  a 

demand  for  a  jury  to  try  issues  of  fact  in  an  action  at  law,  and  tries  the 
case  without  a  jury,  it  is  the  duty  of  the  appellate  court,  notwithstand- 
ing the  fact  that  such  issues  may  have  been  fairly  tried  and  proper  judg- 
ments rendered  by  the  court,  to  grant  a  new  trial.  (Beatty,  J.,  disseni- 
iii^. )    Id. 

4.  Juby  Law  of  1875 — Repealing  Clause  in  an  Unconstitutional  Statute. 

The  principle  decided  in  Stale  v.  McCUar  (11  Nev.  39),  that  the  efifect  of 
declaring  certain  parts  of  the  jury  law  of  1875  unconstitutional  and  void 
is  to  leave  in  full  force  the  sections  of  the  law  of  1861,  which  the  act  of 
1875  attempted  to  repeal,  affirmed.    State  v.  Crazier,  300. 

5.  Sepabation  of  Juby. — The  fact  that  one  of  the  jurors  was  where  he  could 

exchange  a  single  word  with  a  stranger  without  being  overheard  by  the 
officer  in  charge  is  sufficient  to  establish  a  technical  separation  of  the 
jury.     Slate  v.  Harris,  414. 

Equity  Case  before  a  Jury,  when  Motion  fob  New  Trial  must  be  made. 
(See  New  Trial,  1.)  94. 

Equitable  Issues,  how  teied.     (See  Equity,  3.)     108. 

Unconstitutional  Juby  Law.     (See  Evidence,  5.)  121. 

Pbovince  of  Juby  to  Determine  Facts.     (See  Fraudulent  Representations, 
4.)  151. 

Duty  of  Officer  to  Prevent  Sepabation  of  the  Juby.  (See  Criminal  Law, 
14.)  414. 

JUSTICE  OF  THE  PEACE. 

Justices'  Coubts  have  no  Jurisdiction  of  Equitable  Defenses.     (See 
Equity,  2.)  94. 

LANDS. 

Town  Site  Act  Construed.     (See  Town  Site,  1-5.)     65. 
Adverse  Possession.     (See  Limitations,  2,  3.)     108. 
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Keaij  Estate,  when  Pabtnebship  Pbopbbty.     (See  Partnership,  8,  9.)  286. 

What  Constitutes  Actual  Possession  of  Land.  .   (See  Possession,  2.)  345. 

When  AoBicuiiTUBAii  Land  need  not  be  Fenced.     (See  Possession,  3.)    345. 

Mabeino  op  Boundabies  and  Extent  op  Possessoby  Claims  to  Publio 
Land.     (See  Possession,  4,  5.)    345. 

KiGHTS  OF  AiiiENs  TO  PuBLic  Lands.     (See  Alien,  1.)     345. 

Possession  OP  Land  UNDKB  Pabol  CoNTBACT.     (See  Ejectment,  1.)    393. 

Besultinq  Tbust  in  the  Pubchase  op  Land.     (Trust,  4,  5,  6.)     446. 

LARCENY. 
Intent  Neobssabtto  Constitute  Laboeny.     (See  Burglary,  3.)     401. 

LEGAL  TITLE. 
Adyebse  Possession.     (See  Limitations,  2.)     108. 

Deed  op  Land  to  T.  B.  &  B»o.  Conveys  Leoaii  Title  to  T.  B.  (See  Deed, 
1.)     361. 

LICENSE. 

Law  Imposing  a  License  on  Dbummebs  and  Tbayelino  Mebghants  Held 
Constitutional.    (See  Constitution,  1.)     263. 

Pabol  License — When  Ibbevooable.     (See  Parol  License,  1.)     280. 

LIENS. 

1.  Lien  pob  Keeping  Animals,  when  Lost. — The  statutory  lien  (1  Com. 
L.,  144-6)  for  keeping  animals  is  lost  when  the  possession  is  parted 
with.    Cardinal  v.  Edwards,  5  Nev.  36,  affirmed;  Estey  v.  Cooke,  278. 

LIMITATIONS. 

1.  Statute  op  Limitations,  how  Constbued. — The  statute  of  limitations, 

like  any  other  statute,  is  to  be  construed  according  to  the  manifest 
intention  of  the  legislature,  and  in  ascertaining  such  intention  the  lan^ 
guage  used  should  be  construed,  if  possible,  according  to  the  usual 
meaning  of  the  words  used.     Treadway  v.  Wilder,  108. 

2.  Idem — Legal  Title. — Under  section  1022,  vol.  1,  compiled  laws,  a  party 

is  entitled  to  maintain  an  action  for  the  possession  of  real  property  at 
any  time  before  the  expiration  of  five  years  of  adverse  possession  after 
he  obtained  the  legal  title.    Id, 

3.  Idem — Cebtificatb  op  Pubchase. — ^Where  the  legal  title  remains  in  the 

government  until  the  issuance  of  a  patent  the  statute  of  limitation  does 
not  commence  to  run  until  that  date,  the  time  between  the  date  of  the 
certificate  of  the  purchase  and  of  the  issuance  of  the  patent  is  not  to  be 
computed  as  a  part  of  the  five  years  of  adverse  possession.     Id. 

MANDAMUS. 

1.  Mandamus — When  not  the  Pboper  Kemedy.  —  Mandamus  is  not  the 

proper  remedy  where  relator  has  a  plain,  speedy  and  adequate  remedy 
at  law.    State  ex  ret.  Elliott  v.  Ouerrero,  105. 

2.  Idem — Mining  Stocks. — Where  relator  claims  that  he  is  the  owner  of  and 
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entitled  to  certain  certificates  of  mining  stock  which  the  trustees  of  a 
corporation  refuses  to  issue  to  him:  Held,  that  mandamus  is  not  the 
proper  remedy,  as  he  has  an  adequate  remedy  at  law  by  an  action  against 
the  corporation  for  the  value  of  the  stock  claimed.    Id, 

3.  Idem—  Bight  op  Third  Persons. — Mandamus  ought  not  to  be  issued  to 
compel  the  trustees  of  a  corporation  to  issue  certain  certificates  of  stock 
to  relator  where  it  appears  from  the  petition  that  the  stock  is  also  claimed 
by  other  persons  not  parties  to  the  proceedings  before  the  court.    Id. 

4u  "When  Mandamus  should  Issue. — If  the  acts  which  the  state  controller 

refused  to  perform  concern  the  public  interests,  and  are  such  as  the  law 

requires  to  be  performed  by  him,  the  writ  of  mandamus  should  issue  to 

compel  the  performantce  of  such  duty.     State  ex  rel.  Drake  v.  Hohart, 

408. 

MECHANICS'  LIEN. 

1.  Mechanics'  Lien — County  Becorder  Authorized  to  Administer  Oath. 
Under  the  provisions  of  the  statute  of  this  state,  county  recorders  are 
authorized  to  administer  the  oath  and  certify  to  the  verification  required 
by  law  in  filing  mechanics'  liens.    Arrington  v.  Wittenberg,  99. 

MINING  CLAIMS. 

1.  Action  to  Determine  the  Bight  op  Possession  op  a  Mining  Claim. — 

Under  section  1674  of  the  compiled  laws,  which  is  designed  to  supple- 
ment section  2326  of  the  revised  statutes  of  the  United  States,  the  pend- 
ency of  a  contest  in  the  land-office,  with  respect  to  a  mining  claim, 
gives  the  district  courts  jurisdiction  to  determine  the  right  of  possession 
as  between  the  adverse  claimants.  Golden  Fleece  v.  Cable  Consolidated  M, 
Co.,  312. 

2.  Idem — Proops  how  Made— Actual  Possession. — Each  party  must  prove 

his  claim  to  the  premises  in  dispute,  and  the  better  claim  must  prevail. 
Actual  possession  makes  out  a  prima  facie  case  for  the  contestant  and 
throws  upon  the  defendant  the  burden  of  proving  a  superior  right  in 
himself.     Id. 

3.  Idem— Proop  op  Actual  Possession  not  Necessary. — Plaintiff  may  sus- 

tain this  action  without  proving  actual  possession.  A  right  to  the  pos- 
session is  all  that  is  necessary.     Id. 

4.  Possession  op  Mining  Ground,  how  Proved. — Proof  of  a  clearly  defined 

surface  claim  surveyed  and  marked  by  a  United  States  surveyor  in  ac- 
cordance with  law,  including  a  quartz  lode  running  with  the  claim,  and 
work  on  the  vein  inside  of  the  surface  claim,  and  within  the  lines  of  the 
disputed  ground,  is  proof  of  possession  sufficient  to  put  the  defendant 
on  proof  of  its  right.     Id. 

5.  Aliens  cannot  Locate  or  Hold   Mining   Claims. — An  alien  who  has 

never  declared  his  intention  to  become  a  citizen,  is  not  a  qualified  lo- 
cator of  mining  ground,  and  he  cannot  hold  a  mining  claim  either  by 
actual  possession  or  by  location  against  one  who  connects  himself  with 
the  government  title  by  compliance  with  the  mining  law.     Id. 

6.  Local  Mining  Districts  and  Bules. — The  mining  laws  of  the  United 

States  recognize  and  sanction  the  custom  among  the  miners  of  organized 
mining  districts  to  adopt  local  laws  or  rules  governing  the  location,  re- 
cording and  working  of  claim  not  in  conflict  with  the  state  or  federal 
legislation.     Id, 
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7.  Idkm — Titles  to  Mining  Claims,  how   Acquired.— It  is  not  essential 

that  mining  districts  should  be  organized,  and  local  rules  adopted,  in 
order  that  raining  claims  may  be  held  and  the  government  titles  acquired. 
A  compliance  with  the  mining  laws  of  the  United  States  is  sufficient  to 
secure  the  claim.     Id. 

8.  Be-location  op  Mining  Ground.  —Where  the  first  claimant  who  takes 

up  the  claim  is  not  a  citizen,  or  has  forfeited  his  right  by  non-compliaiice 
with'  the  mining  laws,  or  abandoned  his  claim,  the  mining  ground 
staked  off  by  him  is  open  to  location  by  any  citizen  of  the  United  States. 
Id. 

9.  Mining  Rbcordee — Peoop  as  to  Rkcord  op  Claim  WHiiN  Inadmissible. 

Proof  of  a  record  is  irrelevant  without  proof  of  some  regulation  mak- 
ing a  record  obligatory,  or  giving  it  some  effect.  The  public  law  does 
not  of  itself  create  any  such  office  as  mining  recorder;  nor  does  it  make 
the  recording  of  claims  obligatory,  or  give  to  a  record  any  effect.     Id. 

10.  Idem — Local  Rules. — The  record  is  to  be  provided  for,  and  its  effect 

determined  by  the  local  laws  or  regulations  of  miners  in  the  respective 
mining  districts,  and  if  they  fail  to  provide  for  a  record,  then  none  is 
required.     Id. 

11.  Idem. — If  a  record  is  provided  for  by  local  rules  it  must,  under  the  pro- 

visions of  the  mining  laws  of  the  United  States,  contain  an  accurate 
description  of  the  locus  of  the  claim  by  reference  to  natural  objects  or 
permanent  monuments.     Id. 

12.  Proop  and  Effect  op  Locaiton  by  Aliens — Question  op  Citizenship, 

HOW  Determined. — Leonard,  one  of  the  five  locators  of  the  mining 
claim  of  defendant,  stated,  on  cross-examination,  that  at  the  date  of  the 
location  he  was  not  a  citizen,  aud  had  never  declared  his  intention  to 
become  one.  The  court  thereupon  decided  that  the  location  of  the 
claim  was  void,  and  excluded  all  evidence  in  regard  to  it,  including  the 
deeds  of  conveyance  from  Leonard  and  his  associates  to  defendant: 
Held,  that  this  action  of  the  court  was  erroneous;  that,  as  Leonard  had 
parted  with  his  interest,  his  admissions  were  not  binding  on  his  grantees, 
and  that  the  question  of  citizenship  was  one  for  the  jury,  not  the  court, 
to  decide.     7c?. 

13.  Idem — Rights  of  Co-locators. — There  being  no  evidence  tending  to 

show  that  Leonard's  co-locators  were  aware  of  his  disability,  or  were 
colluding  with  him  in  his  attempted  fraud,  if  he  was  an  alien :  Held,  that 
in  such  a  case  the  law  would  be  sufficiently  vindicated  by  holding  that 
the  alien's  claim  is  void.     Id. 

14.  Location  op  Mining  Claims— When  Surface  Lines  cannot  be  Changed. 

Under  the  mining  laws  of  the  United  States,  unaided  by  any  supple- 
mentary miners'  rules,  there  is  no  way  of  locating  a  quartz  vein,  except 
by  marking  out  surface  lines,  and  when  these  lines  have  been  marked, 
they  cannot  \)e  changed  so  as  to  take  in  ground .  that  has  been  located 
by  others  prior  to  such  attempted  change.  Id. 
Mining  Stock.     (See  Mandamus,  2.)  105. 

MORTGAGE. 
Notice  op  Copartnership  in  Real  Estate.     (See  Partnership,  6.)  286. 

MURDER. 
See  Homicidk. 
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NEW  TRIAL. 

1.  Equity  Oasb  befobe  a  Jdet — ^When  Motion  fob  New  Tbiaii  must  bb 

Made. — When  the  court  in  the  trial  of  an  equity  case  calls  a  jury  to  de- 
cide special  issues  and  the  jury  also  find  a  general  verdict:  Held,  that 
the  presumption  is,  that  the  court  only  called  the  jury  as  advisory;  that 
until  the  verdict  has  been  sanctioned  by  the  court  it  is  no  proof  that  it 
was  actually  rendered  in  the  case,  and  that  the  party  against  whom  the 
verdict  is  found  is  entitled  to  ten  days  after  the  findings  are  filed  by  the 
court  in  which  to  give  his  notice  to  move  for  a  new  trial.  Duffy  v.  Mo- 
ran,  94. 

2.  Sepabation  op  Jubt — When  New  Teial  well  not  be  Gbanted. — ^Where 

it  is  shown  to  the  satisfaction  of  the  court  that  there  was  no  misconduct 
on  the  part  of  the  juror,  the  mere  separation  of.  the  jury  is  not  a  suffi- 
cient ground  for  a  new  trial.     State  v.  Harris,  414. 

Statement  on  Motion  fob  New  Tbial.    Insufficiency  of  Evidence.     (See 

Statement,  1.)  78. 
A  New  Tbial  sHouiiD  be  Gbanted  when  a  Pabty  has  been  Depbived  of  hib 

Eight  to  a  Juby  Teial.     (See  Jury,  3.)  108. 

OBJECTIONS. 

1 .  When  Objections  must  be  Made. — Appellants  cannot  complain  of  the  ac- 
tion of  the  court  in  striking  out  the  answers  of  a  witness  that  are  not 
responsive  to  the  questions  asked,  unless  objection  is  made  and  the 
right  to  have  proper  answers  given  insisted  upon  in  the  court  below. 
Boskowitz  V.  Davis,  446. 

When  Objections  to  Pleadings  should  be  Made  in  the  Goubt  below.  (See 
Pleadings,  6.)  280. 

OFFICE  AND  OFFICER. 

1.  Office  op  State  Controlleb. — The  office  of  state  controller  is  one  of 
public  trust,  and  is  conferred  upon  the  individual  for  the  benefit  of  the 
public.     State  ex  rel.  Drake  v.  Hohart,  408. 

County  Becobdeb  authorized  to  administeb  Oath  in  Vebifioation  of  Me- 
chanics'Lien.     (See  Mechanics' Lien,  1.)  99. 

Mining  Kecobdebs.     (See  Mining  Claims,  9,  10,  11.)  312. 

Duty  of  Clebss  in  pbbpabing  Eecobd  on  Appeal  in  Cbiminal  Oases.  (See 
Criminal  Law,  10.)  369. 

Duty  of  State  Contbolleb.     (See  Mandamus,  4.)  408.     (Taxes,  6.) 

Duty  of  Distbict  Attobney.     (See  Taxes,  5.)  408. 

Distbict  Attorneys  abe  axtthobized  to  appoint  Deputies.  (See  District 
Attorney,  1.)  414. 

Duty  of  Officeb  in  Chaboe  to  prevent  Sepabation  of  Juby.  (See  Crim- 
inal Law,  14.)  414. 

PAROL  AGREEMENT. 

Pabt  Pebfobmance.     (See  Statute  of  Frauds,  4,  5,  6,  7.)  393. 

PAROL  EVIDENCE. 
When  Pabol  Evidence  is  Admissible.     (See  Evidence,  7.)  225. 
When  a  Tbust  may  be  Pboved  by  Parol.     (See  Trust,  3.)  446. 
Vol.  XII.— 32 
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PAKOL  LICENSE. 

1.  Fabol  License,  when  Irbeyocable. — A  parol  license  to  erect  a    dam 

upon  another's  land  for  the  purpose  of  running  a  flouring-mill,  is  irre- 

'     vocable  after  the  party  to  whom  the  license  is  given  has  executed  it  by 

erecting  the  mill,  or  otherwise  expending  money  upon  the  faith  of  the 

license.    Lee  v.  McLeody  280. 

PABTIES. 
When  Wife  is  a  Neoessabt  Pabty  Defendant.     (See  Partnership,  1.)    20. 

Amendment  of  Pleadings — When  will  Belease  Subeties.   (See  Pleadings, 
5.)    234. 

Bights  of  Thibd  Fabtieb — ^Amendment  of  Pleadings.     (See  Amendments, 
1.)    235. 

PABTNEBSHIP. 

1.  DrasoLUTioN  OF  Copabtnebship — ^When  Whb  is  a  Neoessabt  Pabtt  De- 

fendant.— ^In  an  action  to  dissolve  a  copartnership,  where  one  of  the 
questions  involved  in  the  suit  is  whether  the  property  described  in  the 
complaint  is  the  homestead  of  the  defendant  or  the  property  of  the  part- 
nership, the  wife  of  the  defendant  is  a  necessary  party  to  the  action. 
Rhodes  v.  TTiKiams,  20. 

2.  Pabtnebship  Pbopebtt  mat  be  Sold  without  the  Bight  of  Bbdemp- 

TION. — Where  the  property  of  an  insolvent  partnership  is  ordered  to  he 
sold  in  order  to  pay  the  partnership  debts,  the  right  of  redemption  does 
not  exist.  Id, 
8.  Dissolution  of  Copabtnebship — Patmbnt  of  Taxes. — ^Where  an  agree- 
ment was  made  between  C.  and  Y.,  copartners,  that  the  partnership 
existing  between  them  should  be  dissolved;  that  C.  should  take  all  the 
real  estate  and  personal  property  of  the  firm  at  a  certain  value,  nothing 
being  said  about  the  taxes  then  existing  against  the  property;  that  G. 
should  pay  the  indebtedness  of  the  firm  included  in  a  certain  list,  and 
that  the  liability  of  the  firm,  not  included  in  the  list,  should  be  paid  out 
of  money  collected  from  the  outstanding  accounts  due  the  firm :  Hdd, 
that  the  taxes  should  be  paid  out  of  the  copartnership's  funds.  Toung 
V.  Clute,  31. 

4.  Idem — Costs. — The  allowance  or  disallowance  of  costs  in  actions  to  settle 

copartnership  accounts  is  within  the  discretion  of  the  court.    Id. 

5.  SuBvmNQ  Pabtnbb— Bight  of  Action. — ^A  surviving  partner  is  entitled 

to  sue  in  his  representative  capacity  for  the  amount  due  the  partnership, 
and  in  his  own  name  for  the  amount  due  to  himself  individually.  The 
respective  demands  may  be  united  in  the  same  action,  but  should  be 
separately  stated.    Q;aUlen  v.  Arnold,  235. 

6.  Pabtnebship  in  Beal  Estate  —  Notice  of  Copabtnebship. —  Lowe  and 

Griswold  were  copartners  in  the  business  of  saloon-keeping,  and  owned 
the  lot  and  building  they  occupied,  each  holding  the  legal  title  to  an 
undivided  one-half.  Lowe  mortgaged  his  half  interest,  and  upon  the 
foreclosure  of  this  mortgage,  Griswold,  having  purchased  the  property 
under  an  execution  sale  in  a  suit  brought  by  certain  of  the  creditors 
against  the  copartnership^  claimed  that  the  real  estate  belonged  to  the 
copartnership,  and  was  subject  to  the  payment  of  the  copartnership 
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liabilities:  Beldy  that  the  legal  title  to  the  property  mortgaged  having 
been  in  Lowe,  it  was  incumbent  upon  Griswold  to  prove  that  such 
property  was  in  fact  a  portion  of  the  partnership  assets,  and  that  the 
mortgagees  had  notice  thereof.    Bogle  v.  Lovoe,  286. 

7.  Idem — Insolvency  op  Copabtnebship. — If  the  premises  were  in  fact  part- 
nership property,  and  the  mortgagees  had  notice  of  such  fact,  the  mort- 
gagees would  then  be  bound  to  inquire  concerning  the  firm's  indebted- 
ness.   Id. 

8  Beal  Estate,  when  Pabtnebship  Pbopebtt. — Beal  estate  purchased  with 
partnership  funds  for  partnership  purposes,  and  appropriated  to  part- 
nership uses,  is,  in  equity,  presumed  to  be  partnership  property,  and 
it  is,  under  such  circumstances,  immaterial  whether  the  legal  title  is 
taken  in  the  name  of  a  part  or  all  of  the  partners.    Id. 

9.  Idem. — Individual  real  property  brought  into  the  partnership  by  the  co- 

partners, at  the  time  of  its  formation  or  afterward,  and,  by  proper 
agreement  of  the  partners,  converted  into  partnership  property,  and 
appropriated  to  its  uses,  becomes  a  portion  of  the  capital  stock  of  the 
firm,  and  will  be  treated  in  equity  as  personalty,  although  standing  in 
the  name  of  an  individual  partner.     Id. 

10.  Idem.— Upon  a  review  of  the  testimony  in  this  case:  Held,  that  the  court 
did  not  err  in  deciding  that  Lowe  and  Griswold  held  the  real  estate  in 
question  as  tenant:^  in  common,  and  not  as  partners,  at  the  date  of  the 
mortgage.    Id, 

"When  Decree  is  not  Final.     (See  Appeal,  2.)    20. 

Sale  OF  Pabtnebship  Pbopebty.     (See  Sale,  1.)     21. 

Homestead  Built  with  Pabtnebship  Funds.     (See  Homestead,  1.)    21. 

When  Findings  should  be  made  Speotbtc.     (See  Findings,  1.)     31. 

CouNTEB-cZiAiMs  OF  GopABTNEBSHiP  ACCOUNTS — When  ALLOWED.  (See  Plead- 
ings, 2,  3.)     225. 

Insolvency  OF  GoPABTNEB.    (See  Pleadings,  3.)    225. 

PATENT. 
When  Statutes  of  Limitation  Gommenoes  to  Bun, 

PAYMENTS. 

1.  Payments,  how  Gbeditbd. — ^Where  plaintiff  held  several  promissory  notes 
against  the  deceased,  all  but  one  being  valid,  and  also  held  certain  shares 
of  mining  stock  belonging  to  deceased:  Heldf  that  in  the  absence  of  any 
showing  to  the  effect  that  the  deceased  ever  authorized  plaintiff  to  ap- 
propriate the  proceeds  derived  from  the  sale  of  such  stock  toward  the 
discharge  of  the  fraudulent  note,  the  law  compelled  plaintiff  to  credit  the 
money  upon  the  valid  notes.     McCav^nd  v.  Ralston,  195. 

PLEADINGS. 

1.  Amendments  of  Pleadings — Discretion  of  Ooubt. — A  party  wishing  to 
amend  his  pleadings  ought,  as  a  general  rule,  to  ask  leave  of  the  court 
to  amend  when  objections  to  the  sufficiency  of  the  pleadings  are  made, 
and  before  the  introduction  of  testimony; "but  courts  in  allowing  amend- 
ments are  necessarily  clothed  with  discretionary  power,  and  whenever 
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an  offer  is  made  to  amend  at  any  such  stage  of  the  proceedings,  that  the 
opposite  party  will  not  lose  an  opportunity  to  fairly  present  his  case;  it 
cannot  be  said  that  the  court  has  abused  its  discretion  in  allowing  an 
amendment.     McCaudand  v.  BcUslont  195.  ^ 

2.  CoiTNTER-OLAiM — CoPABTNEBSHip  AcoouNT — PLEADINGS. — As  a  Counter- 

claim to  an  action  upon  a  promissory  note  and  upon  an  account  for 
goods  sold,  etc.,  the  defendant  claimed  damages  for  an  alleged  breach  of 
contract  upon  the  part  of  plaintiff,  and  alleged  that  plaintiff  and  defend- 
ant were  copartners  in  the  saw-mill  business,  and  that  it  was  agreed  to 
put  in  as  a  part  of  defendant's  contribution  to  the  capital  stock  of  the 
partnership,  the  notes  and  accounts  sued  upon.  To  this  plea  plaintiff 
demurred,  upon  the  ground  that  defendant  could  not  plead  an  unsettled 
partnership  account  as  a  counter-claim  to  a  demand  which  is  independ- 
ent of  the  partnership:  Heldy  that  the  demurrer  was  not  good,  because 
if  the  averment  in  the  answer  was  true,  the  demands  sued  upon  were 
not  independent  of  the  partnership,  but  were  a  part  of  the  partnership 
affairs.     Foulka  v.  Rhodes,  225. 

3.  Idem — Oopabtneeship  Accounts — Insolvency  op  Plaintifp. — The  defend- 

ant, in  an  action  brought  against  him  to  recover  the  amount  due  upon  a 
promissory  note,  alleged  that  plaintiff  and  himself  were  copartners; 
that  the  partnership  accounts  were  unsettled;  that  upon  a  settlement 
the  plaintiff  would  be  found  largely  indebted  to  defendant;  that  plaintiff 
is  insolvent,  and  that  defendant  will  be  irreparably  damaged  by  being 
compelled  to  pay  plaintiff  the  amount  of  the  note :  Held,  that  these  aver- 
ments, if  true,  afford  good  grounds  for  invoking  the  equitable  powers  of 
the  court  to  settle  the  partnership  accounts  before  trying  the  legal  issues 
involved  in  the  case.    Id, 

m 

4.  Idem. — ^Where  the  defendant  and  plaintiff  entered  into  a  written  agree- 

ment to  construct  a  flume,  and  the  defendant  claimed  damages  for  a 
breach  of  that  agreement.  Hdd,  that  the  damages  might  be  ascertained 
without  settling  the  accounts  of  the  partnership  existing  between  plaint- 
iff and  defendant  in  the  saw-mill  business.    Id. 

5.  Amendments  to  Pleadings — Change  of  Pabties — Belease  op  Subetixs. 

Where  an  attachment  was  issued  in  a  suit  commenced  by  M.  Q.  and 
J.  D.,  administrator  of  the  estate  of  E.  D.,  deceased,  against  S.,  and  the 
defendant  gave  an  undertaking  to  release  the  attachment,  and  thereafter 
the  plaintiffs,  without  the  knowledge  of  the  sureties,  were  allowed  to 
discontinue  the  suit  against  J.  D.,  and  to  continue  the  suit  as  M.  Q., 
surviving  partner  of  the  late  firm  of  Q.  &  D. :  Held,  that  under  the  aver- 
ments in  the  pleadings  as  set  forth  in  the  opinion  of  the  court,  the  par- 
ties and  the  cause  of  action  were  so  changed  by  the  amendments  as  to 
release  the  sureties  from  all  liability  on  their  undertaking.  (Hawlet, 
0.  J.,  dissenting.)    Qaillen  v.  Arnold,  234. 

6.  Pleadings,  when  Objections  to  should  be  made  in  the  Coubt  Below.—- 

An  objection  that  evidence  tending  to  establish  a  parol  license  ought  not 
to  have  been  admitted  because  the  facts  necessary  to  create  a  contract, 
or  constitute  an  equitable  estoppel,  were  not  specially  pleaded,  will  not 
be  considered  on  appeal  unless  the  objection  was  properly  made  in  the 
court  below.    Lee  v.  McLeod,  280. 

7.  Supplemental  Pleadings-tWhen  should  be  Allowed. — ^When  the  facts 

alleged  in  supplemental  pleadings  occurred  after  the  original  pleadings 
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were  filed,  were  consistent  with  and  in  aid  of  the  original  pleadings, 
and  did  not  bring  into  the  case  any  new  cause  of  action  or  any  contro- 
versy that  was  not  in  fact  included  in  the  issue  originally  made,  supple, 
mental  pleadings  should  be  allowed,  if  asked  for,  so  as  to  protect  the 
rights  of  the  respective  parties.    Buckley  v.  Buckley ^  423. 

Judgment  in  Bar  must  be  Plead.     (See  Judgment,  1.)     17. 

Equitable  Defenses  cannot  be  Plead  in  Justices'  Couets.  (See  Equity,  2.) 
94. 

Admissions  in  Answee.     (See  Fraudulent  Bepresentations,  1.)     151. 

Amendment  of  Pleadings — Bights  of  Thied  Pasties.     (See  Amendments, 
1.)    235. 

Injunctions  in  Actions  of  Tbespass — Ibbepabable  Injuky.     (See  Injunc- 
tion, 2.)    251. 

POSSESSION. 

1.  Actual  Possession. — Eureka  M.  &  8.  Co,  v.  FFay,  11  Nev.  171,  as  to 

what  constitutes  actual  possession,  follov/ed  and  approved.  Leckler  v. 
Chapirif  65. 

2.  What  Constitutes  Actual  Possession  of  Land. — Actual  possession  of 

land  consists  in  subjecting  it  to  the  will  and  dominion  of  the  occupant 
and  must  be  evidenced  by  those  things  which  are  essential  to  its  bene- 
ficial use.     The  law  requires  that  the  extent  of  the  claim  should  be  clearly 
defined,  and  that  the  possession  should  be  open,  notorious  and  continu- 
ous.    Courtney  v.  Turner,  345. 

3.  Idem — When  Ageicultueal  Land  need  not  be  Fenced. — ^Where  the  cir- 

cumstances of  the  country  are  such  that  the  fencing  of  meadow  land  is 
not  necessary  to  its  beneficial  use,  and  would  be  ruinously  expensive; 
where  it  would  be  against  the  interests  of  the  occupants  and  of  the  pub- 
lic to  require  it,  and  where  other  means  as  effectual  for  the  protection 
of  the  growing  crops  are  provided  for  by  the  occupants  of  the  land :  Held, 
that  the  occupants  are  not  obliged  to  incur  the  useless  expense  of  fenc- 
ing in  order  to  hold  their  land.     Id. 

4.  Idem — Mabeing  of  Boundaeies  and  Extent  of  Claim. — It  is  a  question 

of  fact  whether,  in  any  given  case,  the  limits  of  a  claim  are  sufficiently 
defined  to  advertise  the  public  of  its  extent.    Id, 

5.  Idem. — Where  land  has  been  reclaimed  from  its  natural  and  unproductive 

state;  been  drained,  leveled,  irrigated,  and  continuously  occupied  and 
cultivated  for  a  peroid  of  eleven  years:  Held,  that  any  stranger  would 
know  (and  the  defendant,  having  entered  upon  the  land  by  the  permis- 
sion of  the  owner,  did  know),  that  all  the  meadow  land  in  controversy 
was  occupied  and  claimed  before  defendants  entered  upon  it.    Id. 

Actual  Occupants  of  Town  Sites  only  Entitled  to  Deeds.    (See  Town 
Site,  5.)     65. 

Abandonment  of  Possessoey  Title.     (See  Abandonment,  1. )    66. 

Advebsb  Possession  to  Land.     (See  Limitations,  2.)     108. 

Lien  foe  Keeping  Animals,  when  Lost.     (See  Lien,  1.)    278. 

Deliveey  and  Actual  Change  op  Posskssi&n.    (See  Statutes  of  Fraud,  2.) 
276. 
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Possession  op  Mining  Ground,  kow  Proved.  (See  Mining  Claims,  3,  4.) 
312. 

Alien's  Eight  to  Possession  op  Public  La.nds.     (See  Aliens,  1.;     345. 

Possession  op  Land  undek  Parol  Contract.     (See  Ejectment,  1.)     393. 

PRACTICE. 

Bight  to  Examine  other  Witnesses  apter  Closing  the  Case.  (See  Evi- 
dence, 10.)    423. 

PRACTICE  ACT. 

Section      5.  Suit  npon  Chose  in  Action,  82. 

Section    13.  Parties  to  a  Suit,  27. 

Section    68.  Amendment  of  Pleadings,  245,  250. 

Section  197.  Motion  for  New  Trial,  when  Made,  i6,  97. 

Section  202.  Actions  to  Recover  Possession  of  Personal  Property,  429. 

Sees.     243-247.  Proceedings  Supplementary  to  Execution,  334. 

Section  331.  Notice  of  Appeal,  261. 

Section  332.  Statement  on  Appeal,  103-104. 

Section  348.  Sufficiency  of  Sureties,  262. 

Sees.    443-453.  Certiorari,  184. 

(See  Statutes — "Compiled  Laws  Cited.") 

Notice  op  Appeal  and  Undertaking  on  Appeal.     (See  Appeal,  6.)    261. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PURCHASER. 

Bona  Fide  Purchaser.     (See  Fraudulent  Conveyance,  4.)    38. 
Purchases  of  Equitable  Interest  in  Lands  not  Entitled  to  Notice.    (See 
Trusts,  9.)     446. 

RECORD. 

Transcript  on  Appeal  in  Criminal  Cask.     (See  Criminal  Law,  9.)     369. 

Duty  op  Clerks  in  Preparing  Record  on  Appeal  in  Criminal  Cases.  (See 
Criminal  Law,  10.)     369. 

RECORDER. 

See  County  Recorder. 

Mining  Recorder.     (See  Mining  Claims,  9,  10,  11.)    312. 

REDEMPTION. 
When  Decree  is  not  Final.     (See  Appeal,  2.)    20. 

REFEREE . 

1.  Referee  -  Failure  to  make  a  Report. — If  a  referee  fails  to  make  his 
report  within  the  time  ordered  by  the  court  at  the  time  of  his  appoint- 
ment, he  may  be  removed  upon  the  application  of  either  party,  but  if 
not  removed,  his  authority  to  hear  the  case  does  not  expire.  Rhodes  v. 
WilliamSy  21. 
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2.  POWEB  07  GOUBT  TO  BeVOKB  ObDEB  OF  GONTINUANOE  AND  APPOINT  A 

Kefebee. — The  court,  after  continaiDg  the  oanse  for  the  term,  vacated 
the  order  of  continuance,  and  referred  the  cause  to  a  referee:  Held,  that 
this  action  of  the  court  was  not  erroneous.  Young  y.  Clutey  31. 
3.  Idem — Poweb  of  a  Befebee. — The  referee,  after  the  order  of  reference 
is  made,  has  the  same  power  to  continue  the  hearing,  from  time  to  time, 
as  the  court  would  have  had  if  the  case  had  been  tried  before  it  without 
a  jury.     Id. 

REPLEVIN. 

1.  Pbimaby  Object  or  the  Action  of  Replevin. — The  recovery  of  dam- 

ages in  a  proper  case  is  as  much  a  primary  object  of  the  action  of  re- 
plevin as  is  the  recovery  of  the  property  in  specie.  Buckley  v.  Buckley, 
423. 

2.  RkpiiBvin  to  Recoveb  Band  of  Sheep — Right  to   Recoveb  theib  In- 

cbease  and  Wooii. — In  an  action  brought  to  recover  a  band  of  ewe  sheep 
or  their  value :  Held,  that  their  increase  and  the  wool  subsequently  shorn 
from  the  band  are  proper  subjects  of  litigation  in  the  same  action.     Id. 

3.  Idem — Inobease  of  Lambs. — The  rights  of  the  parties  relative  to  the  in- 

crease are  precisely  the  same  as  their  rights  to  the  original  band.     Id. 

4.  Idem — Wool  Shobn  fbom  the  Sheep. — As  to  the  wool,  the  remedy  is 

judgment  in  damages  for  taking  and  withholding  the  sheep,  or  for  the 
value  of  their  use.    Id. 

5.  Idem — Indemnity  in  Case  op  Retubn. — ^The  party  recovering  in  the  ac- 

tion is  entitled  to  a  judgment  for  the  return  of  the  band  of  sheep  and 
the  increase,  if  a  return  could  be  had,  together  with  such  damages  as  are 
necessary,  if  any,  with  the  return,  to  indemnify  him  for  all  certain 
actual  losses  sustained  on  account  of  the  unlawful  taking  and  withhold- 
ing, or  for  the  value  of  the  use  of  the  sheep.     Id. 

G.  Idem — Indemnity  in  Case  Return  cannot  be  had. — If  a  return  cannot 
be  had,  the  party  recovering  is  entitled  to  judgment  for  the  value  of 
such  portions  of  the  original  band  and  increase,  as  the  other  party  was 
bound  to  return  or  pay  for,  together  with  such  damages  as  are  necessary 
with  the  value  to  indemnify  him  for  all  certain  actual  losses  sustained. 
Id. 

When  Supplemental  Pleadings  in  Replevin  should  be  allowed.  (See 
Pleadings,  7.)  423. 

ROADS. 

Petition  .to  close  Highway,  what  must  Contain.     (See  Jurisdiction,  1. )  17. 

SALE. 

1.  Sale  of  Pabtnbbshep  Pbopebty. — The  court  in  ordering  a  sale  of  part- 
nership property,  has  the  power  to  prescribe  the  time  and  manner  of 
making  the  sale,  and,  if  the  mode  prescribed  is  reasonable  and  just,  it  is 
immaterial  whether  the  order  strictly  conforms  to  the  provisions  of  the 
practice  act  regulating  sales  under  execution.    Rhodes  v.  Williams,  21. 

Representations  when  Fbaudulent.    (See  Fraudulent  Representations,  1, 

2,  3,  4.)     151. 
Deliveby  and  Actual  Change  of  Possession.    (See  Statute  of  Frauds,  2.) 

276. 
Authobity  of  Tbustees  to  Sell  Pbopebty.    (See  Trustees,  1,  2.)    306. 
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SPECIFIC  PERFOEMANCE. 

Pabol  Aqbesmsnt— Pabt  Perfobmanoe.  (See  Statute  of  Frauds,  4, 5, 6,  7.) 
393. 

STATE  CONTROLLER. 

See  OmoE  and  Ofpiceb,  1. 

STATEMENT. 

1.  Statement  on  Motion  fob  Nkw  Tbial — Insufficiency  of  Evidenoe. — 
An  assignment  of  error  upon  the  ground  of  insufficiency  of  evidence  to 
justify  the  findings  and  judgment  will  be  disregarded,  unless  it  specifies 
the  particulars  in  which  such  evidence  is  alleged  to  be  insufficient.  Sham 
V.  Elder,  78. 

STATUTES. 

1.  XJnoonstitutionaij  Statute. — ^When  any  part  of  a  statute  is  declared  un- 
constitutional, such  part  is  to  be  regarded  as  having  never,  at  any  time, 
been  possessed  of  any  legal  force.     State  v.  Crozier,  300. 

Repealinq  Clause  in  an  UNOoNSTrruTioNAii  Statute.    (See  Jury,  4.)    300. 

Pboceedings  SuppiiBMBNTABY  TO  EXECUTION.  (See  Exccutiou,  1,  2,  3,  4.) 
332. 

STATUTES  CITED. 

Prosecuting  Attorneys,  420. 
Prosecuting  Attorneys,  420. 
Prosecuting  Attorneys,  420. 
252.     Sec.  5.    Petition  to  Vacate  Highway,  19. 
Town  Site  Act,  67,  70,  74. 
Town  Site  Act,  67,  74. 
Payment  of  Counsel  in  Criminal  Cases,  224. 
Jury  Law,  304. 
Drummer  Act,  268. 

CoMPHiED  Laws  Cited. 

Vol.  1.    Sec.         78-85.  Possessory  Act,  348. 

141-143.  Act  to  Protect  the  Wages  of  Labor,  308. 

**         144-5-6.  Lien  for  Keeping  Animals,  280. 

"         239-243.  Acknowledgments,   101. 

**        "  297.  Statute  of  Frauds,  203. 

368.  Habeas    Corpus,   Defendant  committed  'without 
probable  cause,  88. 

**        «•  680.  Suits  by  Surviving  Partner,  248. 

**        "  1016.  Limitations,  Legal  Title,  112. 

"        "  1022.  Limitations,  Legal  Title,  112. 

"  1110.  Counter-claim,  232. 

1251.  Appeal  from  Orders  after  Final  Judgment,  104. 

1391.  Appeals  from  Orders  after  Final  Judgment,  104. 

1392.  Notice  of  Appeal,  261. 
**        **              1393.  Appeal  from  Orders  after  Final  Judgment,  104. 

1401.  Appeal  from  Orders  after  Final  Judgment,  104. 

1402.  Undertaking  on  Appeal,  262. 
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Vol.  1.    Sec.  1409.     Exceptions  to  Sufficiency  of  Sureties,  262. 

**  1497.    Inquiry  upon  Certiorari,  175,  223. 

1503.    Inquiry  upon  Certiorari,  223. 
"  1508-9.  Mandamus,  408. 

1522.    Contempt,  164. 
1528.    Contempt  Cases,  185. 
"        •«  1539.     Costs,  37. 

1671.    Appeal  from  Orders  after  FinalJudgment,  104. 
"  1674.    Actions  to  Determine  Kight  of  Possession  to  Min- 

ing Clains,  32l)-l. 
"        "  1860.     Sufficiency  of  Indictment,  145. 

1867.     Sufficiency  of  Indictment,  146. 
2011-12.    Instructions,  Becord  of  Criminal  Case,  374. 
**         **     •  2051.     Charge  of  Court  must  be  in  Bill  of  Exceptions, 

372-4. 
2075.    Instructions  of  Court  must  be  in  Bill  of  Excep- 
tions, 372-4.  • 
2105.     Record  in  Criminal  Case,  372. 
2109.    Judgment  of  Affirmance  in  Criminal  Case,  118. 
2305-6.     Instruction  when  Defendant  declines  to  Testify, 

129. 
1321-23.     Jury  must  Find  Degree  of  Murder,  145. 
2324.     Manslaughter,  380-1. 
2327.     Involuntary  Killing,  when  Murder,  — . 
2441.     Offenses  Committed  by  Fraudulent  Persons,  217. 
2811-12-13.     Duties  of  State  Controller— Revenue  Law, 

412. 
2816-21.     Revenue  Law,  Delinquent  Taxes,  413. 
2822.    Duties  of  State  Controller,  411. 
2935.    Election  of  District  Attorneys,  420. 
2995.     County  Recorder — Acknowledgments,  100. 
3139.     Assessors'  Statements — Tax  Suits,  93. 
3146-3164.     Revenue  Law — Delinquent  Taxes,  413. 
3202.    Revenue  Law,  Duty  of  State  Controller,  412. 
3219-3225.    Revenue  Law — Delinquent  Taxes  on  Mines, 
413. 
"        "  3852-3858.    Water  Ditches,  255. 

Statutes  of  United  States. 

Vol.    5.    Page  657.    Town  Site  Act.  72. 
"    14.        "     541.    Town  Site  Act,  66. 

Revised  Statutes  United  States. 
Sections  2318  to  2346,— Constbuotion  of  Mining  Laws,  320,  322,  331. 

STATUTE  OF  FRAUDS. 

1.  Statute  of  Fbauds — Pbomissory  Note — Hindebino,  delating  and  db- 
FBAUDiNa  Cbeditobs. — III  a  suit,  brought  against  the  administrator  of  a 
deceased  person,  to  recover  the  amount  due  upon  a  promissory  note, 
the  defendant  should  be  allowed  to  allege  and  prove  that  the  note  was 
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made  and  delivered  to  plaiutifif  without  consideration,  for  the  sole  pur- 
pose of  protecting  the  property  of  the  deceased  from  his  creditors,  and 
that  it  was  agreed  between  plaintiff  and  said  deceased  at  the  time  of  the 
execution  of  said  note  that  it  should  be  canceled  whenever  so  desired. 
McCausland  \.  BalstoUy  195. 

2.  Statute  of  Frauds — Delivbby  and  Actuaii  Changk  of  Possession— rThe 

principles  decided  in  Gray  v.  Sullivan  (10  Nev.  416),  and  Twist  v.  Kdley 
(11  Nev.  382),  as  to  what  acts  are  necessary  to  constitute  an  actual 
change  of  possession  adhered  to  upon  the  doctrine  of  stare  decisis.  Es' 
tey  V.  Cooke,  276. 

3.  Pabol  License — Statute  of  Fbauds — The  expenditure  of  money  in  con- 

sequence of  a  parol  license,  has  the  effect  of  turning  such  license  into 
an  agreement  that  will  be  enforced  in  equity.  The  execution  of  the 
parol  license  supplies  the  place  of  a  writing,  and  takes  the  case  out  of 
the  statute  of  frauds.    Lee  y.  McLeody  280. 

4.  Statute  op    Fbauds— Pabol  Aqbeement  —  Part    Pebfobmance. — The 

statute  of  frauds  is  intended  for  the  protection  of  the  respective  parties 
to  a  parol  agreement.  Whenever  one  party,  confiding  in  the  integrity 
and  good  faith  of  another,  proceeds  so  far  in  the  execution  of  a  parol 
contract  that  he  can  have  no  adequate  remedy  unless  the  whole  contract 
is  specifically  enforced,  then  equity  requires  such  relief  to  be  granted. 
Evans  v.  Zee,  393. 

5 .  Idem. — Nothing  is  to  be  considered  as  a  part  performance  which  does 

not  put  the  party  into  a  situation  which  is  a  fraud  upon  him,  unless  the 
agreement  is  fully  performed.    Id. 

6.  Idem. — To  entitle  a  party  to  take  the  case  out  of  the  statute  of  frauds, 

upon  the  ground  of  part  performance  of  a  parol  contract,  it  is  essential 
that  the  terms  of  the  contract  should  be  clearly  and  definitely  estab- 
lished.    Id, 

7.  Idem. — Before  the  contract  can  be  enforced  it  must  be  shown  that  the 

party  seeking  its  enforcement  has  performed,  or  offered  to  perform,  or 
been  ready  and  willing  to  perform,  all  the  essentials  of  the  agreement 
on  his  part.    Id, 

STATUTE  OF  LIMITATIONS. 
See  Limitations. 

SURETIES. 

1.  Liabilitt  of  Subeties. — The  sureties  upon  an  undertaking  for  the  release 
of  an  attachment  are  only  bound  to  the  extent  of  their  obligation;  they 
have  the  right  to  stand  upon  the  very  terms  of  their  contract,  and  if  it 
has  been  changed  without  their  knowledge  or  consent,  they  are  released 
from  all  liability.     QuiZ/en  v.  Arnold^  234. 

Liability  of  Sureties  on  an  Undertasinq  on  BEiiEASE  of  Attachment. 
(See  Pleadings,  5.)     234. 

TAXES. 

1.  BoABD  OF  Equalization — Complaint  aoainst  Assessment  fob  Taxes, 
HOW  Made.— ^A  complaint  made  by  any  person  to  the  board  of  equaliza- 
tion orally  or  in  writing,  that  an  assessment  is  too  high  or  too  low,  and 
asking  that  it  be  reduced  or  raised  is  sufficient  to  authorize  the  board  to 
act.    State  v.  North^x  Belle  M.  &  J/.  Co.,  89. 
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2.  Idem — Notice  to  bb  Given. — If  the  complaint  is  of  underyaliiation,  the 

board  must  give  reasonable  notice  to  the  party  assessed  when  it  will  act 
upon  the  complaint.     Id, 

3.  PowEB  OF  State  Taxation. — The  power  to  tax  all  the  property  and  busi- 

ness within  the  state  is  an  essential  attribute  of  its  sovereignty ;  there  is 
no  restraint  upon  its  exercise,  when  within  constitutional  limits,  except 
the  responsibility  of  the  members  of  the  legislature  to  their  constituents. 
JSx  parte  Robinson,  263. 

4.  State  Interested  in  Collection  of  Taxes. — ^The  state  is  interested  in 

having  the  delinquent  taxes  due  the  respective  counties  collected,  whether 
any  portion  thereof  belongs  to  the  state  or  not.  State  ex  rel.  Drake  v. 
Hobart,  108. 

-6.  Idem — Ddtt  of  Distbict  Attoenet. — The  duty  of  bringing  suits  for  the 
collection  of  delinquenftaxes  is  specially  imposed  upon  the  district  at- 
torney.   Id. 

6.  Idem — Duty  of  State  Conteolleb. — It  is  the  duty  of  the  state  controller 
to  allow  the  district  attoAiey  to  inspect  and  make  copies  of,  or  abstracts, 
or  computations  therefrom,  of  all  books,  papers,  statements  and  ac- 
counts, on  file  or  of  record  in  his  office  relating  to  the  proceeds  of  mines. 
Id. 

Taxks  of  Copartners  should  be  Paid  out  of  Pabtnebship  Funds.  (See 
Partnership,  3.)     31.  ' 

Assessob's  Statement  when  to  be  Taken  as  Evidence  of  Yaluaiton.  (See 
Assessor,  1.)    89. 

Section  1,  Abticle  10,  op  the  Constitution,  Constbued.  (See  Constitu- 
tion, 2.)     263. 

TENANTS  IN  COMMON. 

1.  Tenants  in  Common — Payment  of  Purchase  Money. — Where  one  ten- 
ant in  common  purchases  an  outstanding  title  for  the  benefit  of  his  co- 
tenants,  the  latter  must  within  a  reasonable  time  contribute,  or  offer  to 
contribute,  their  proportion  of  the  purchise-money;  but  this  principle 
does  not  apply  when  the  purchaser  does  not  desire  to  be  paid,  and  con- 
veys to  his  co-tenants  the  idea  that  they  need  not  pay  until  convenient. 
BoskowUz  V.  Davis,  446. 

PuBCHASK  OF  OUTSTANDING  TiTLE — When  A  Besultinq  Tbust.  (See  Trust, 
6.)     44G. 

TENDER. 

Tbndeb  of  Costs.     (See  Costs,  1.)     196. 

When  Tendkb  of  Expenses  need  not  be  Made.     (See  Trusts^  8.)    446. 

TERM. 

Jurisdiction  of  Court  after  Expibation  of  Tebm.  (See  Jurisdiction.  1.) 
118. 

TOWN  SITE. 

1.  Town  Site  Act  Constbued —Act  of  Congbess. — The  act  of  congress 
was  intended  for  the  benefit  and  protection  of  the  actual  citizens  of  the 
town  against  those  making  claim  to  the  land  for  purely  speculative  pur- 
poses.   Leclder  v.  Chapin,  65. 
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2.  Idem — Pabimount  Law. — The  act  of  congress  is  the  paramonnt  law,  and 

the  legislature  of  this  state  cannot  limit  or  extend  the  rights  of  claim- 
ants, or  dispose  of  the  trust  in  any  other  manner  than  is  prescribed  by 
the  act  of  congress. 

3.  Idem — When  Pboofs  should  be  Made. — There  is  nothing  in  the  act  of 

congress  which  limits  the  proof  upon  the  part  of  claimants  to  their  in- 
terest in  the  land  at  the  time  of  entry  thereof  in  the  land-office.  If  the 
land  at  that  time  is  vacant,  it  is  subject  to  location  and  occupancy  by 
any  person  at  any  time  prior  to  the  issuance  of  a  patent.     Id. 

4.  Idem — Unoccupied  Lands. — It  was  not  the  intention  of  congress,  nor  of 

the  legislature  of  this  state,  that  the  unoccupied  lands  within  the  town 
site  at  the  time  of  the  entry  should  become  the  property  of  the  citizens 
of  the  town.     Id. 

5.  Idem — Actual  Occupants  only  Entitled  to  Deed. — To  entitle   an  ap- 

plicant to  a  deed,  he  must  be  an  actual  occupant,  or  entitled  to  the  oc- 
cupancy of  the  land.    Id, 

TRESPASS. 

Injunction  in  Action  op  Tbespass.     (See  Injunction,  1,  2,  3,  4.)  251. 

CoNTiNuma  Tbespass,  Bembdy  at  Law.     (See  Injunction,  4.)  251. 

Possession  of  Land  undeb  Pabol  Contbact.     (See  Ejectment,  1.)  393. 

TRIAL. 

Issues  op  Fact  must  be  Tbied  by  a  Juey.     (See  Jury,  1,  2,  3.)  108. 
Equitable  Issues,  how  Tbied.     (See  Equity,  3.)  108. 

TRUSTS  AND  TRUSTEES. 

1.  AuTHOBiTT  OP  Tbustees  TO  Sell  Pbopebty. — In  consti*uing  an  agree- 

ment, executed  by  an  insolvent  debtor  and  his  creditors,  appointing 
trustees  to  manage  his  property  for  the  mutual  benefit  of  all  his  credit- 
ors; the  creditors  agreeing  to  take  a  certain  percentage  of  their  de- 
mands; and  if  the  percentage  is  paid,  that  the  property  shall  be  ' 
returned  to  the  debtor;  **  otherwise,  said  property  to  be  sold  for  the  ben- 
efit of  all  parties  creditors  hereto,  and  divided  pro  rata  between  said 
creditors:"  Eeldt  that  the  authority  to  sell  the  property  was  clearly 
given  to  the  trustees.    Luigi  v.  Luchesif  306. 

2.  Idem — Liability  op  Tbustees. — Where  it  is  admitted  that  a  sale  of  prop- 

erty by  the  trustees  of  the  creditors  of  an  insolvent  debtor  is  honestly 
made  and  fairly  conducted,  and  there  is  no  evidence  tending  to  show 
that  the  property  was  sold  for  any  less  than  its  full  value,  the  trustees 
can  only  be  held  for  what  they  actually  received.    Id. 

3.  Tbust-7-Whbn  may  be  Pboved  by  Pabol. — A  trust  concerning  lands  cre- 

ated by  act  or  operation  of  law  may  be  proven  by  parol.  Boakovoitz  v. 
DaviSf  446. 

4.  Resulting  Tbusts— Pubchasb  op  Land. — If  land  is  purchased  in  the 

name  of  one  person  and  the  consideration  paid  by  another,  at  the  time 
the  title  is  acquired,  there  is  a  resulting  trust  in  favor  of  the  latter.     Id. 

5.  Idem — When  Money  must  be  Paid. — In  order  to  establish  a  resulting 

trust  for  the  payment  of  the  purchase  money,  it  must  be  shown  that  it 
was  paid  at  the  time  the  title  passed.    Id. 
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6.  Idem — Tenants  in  Common — Pubchase  of  Outstanding  Title. — Where 

the  possessory  title  to  land  is  pur<31iased  by  five  tenants  in  common,  and 
afterward  one  of  the  co-tenants  purchased  the  title  in  fee,  and  it  was 
sought  by  four  of  the  co-tenants  to  exclude  Bowland,  the  other  co-ten- 
ant, who  owned  one -sixth  of  the  possessory  title,  from  the  proceeds 
derived  from  the  sale  of  the  lands:  Held,  that  the  law  raised  a  resulting 
trust  in  favor  of  Eowland  to  the  extent  of  a  one-sixth  interest,  inde- 
pendent of  the  intention  of  the  parties,  and  forced  it  upon  the  con- 
sciences of  his  associates  by  operation  of  law.    Id. 

7.  Idem — Payment  of  Expenses. — A  trustee  should  be  allowed  all  proper 

expenses  incurred  in  the  discharge  of  his  duties;  and  a  tenant  in  com- 
mon who  acquires  an  outstanding  title  beneficial  to  his  co-tenant  should 
be  fully  recompensied  before  a  court  requires  him  to  convey  to  his  co- 
tenant.    Id. 

8.  When  Tender  of  Expenses  need  not.be  Made. — If,  at  the  time  of  the 

commencement  of  an  action  to  recover  the  proceeds  of  the  sale  of  the 
trust  property,  there  is  more  trust  money  in  the  hands  of  the  defendants 
than  is  sufficient  to  pay  all  the  expenditures,  there  is  in  such  a  case  no 
reason  for  the  rule  requiring  the  cestui  que  trust  to  tender  his  portion  of 
the  expenses.    Id. 

9.  Naked  Tbustebs  and  Pubchasebs  of  an  Equitable  Interest  abb  not  En- 

titled TO  Notice. — ^The  defense  of  being  a  purchaser  for  value  without 
notice  does  not  apply  to  a  mere  naked  trustee,  who  holds  the  title  for 
the  parties  beneficially  interested;  nor  to  any  person  claiming  an  equit- 
able interest  in  the  lands.     Id. 

Agreement  to  Extend  Time  fob  Payment  of  Notes.  (See  Agreement, 
1.)     355. 

WITNESS. 

1.  Ceoss-Examination — When  Ebbob. — The  cross-examination  of  witnesses 
ought  to  be  allowed  a  free  range  within  the  subject-matter  of  the  evi- 
dence in  chief,  but  if  it  ranges  outside  of  that  it  is  error.  Buckley  v. 
Buckley,  423. 

Questions  asked  Witness  to  Befresh  his  Memory.     (See  Evidence,  1.)  83. 

Testimony  of  Deceased  Witness,  when  Admissible.  (See  Evidence,  4.) 
121. 

Opinions  of  Witnesses — When  not  Admissible.  (See  Criminal  Law,  4.) 
125. 

Testimony  of  Defendant's  Belief  at  Time  of  Homicide  Admissible.  (See 
Criminal  Law,  5.)     126. 

Befbeshinq  Memory  of  Witness.     (See  Evidence,  6. )     196. 


• 


